This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


HARVARD  UWLII 


Digitized  by 


ioogle 


Digitized  by 


Google 


Digitized  by 


Google 


THE 

N.Y.WEEKLY  DIGEST 

OF   CASES  DECIDED 

IN   THE 


N.  Y.  Court  of  Appeals,  and  General  Terms  of  the  N.  Y.  Supreme, 
Common  Pleas  and  Superior  Courts. 


YOL.  XIX. 


New  YORK: 

THE  NEW  YORK  WEP:KLY  DIGEST  COMPANY, 

140  NASSAU  STREET. 

1884. 


Digitized  by 


Qoo^Qi 


Entered  accordiDg  to  Act  of  Congress,  in  the  year  1884,  by  the 

New    York   Weekly    Digest   Company, 

in  the  Office  of  the  Librarian  of  Congress  at  Washington. 


Digitized  by 


QiOo^^z 


TABLE   OF   CASES   DIGESTED. 


A 

FAOB 

Acker  et  al.  v.  Leland  et  al 8W 

Adair  et  al.  ▼.  Brimmer  et  al. ,  ezrs 69 

Adams  et  al.,  exrs.,  v.  Benson  et  al.,  exrs.  639 

Adams  v.  Robeson,  impld 468 

Allen  V.Allen 212 

Anderson  v.  Doty 440 

Anderson  v.  The  Equitable  Gaslight  Co. 

etal 471 

Anderson  v.  The  Market  Natl.  Bk 878 

Andrade  et  al.,  admrs.,  v.  Cohen,  admr., 

etal 209 

Anthony  v.  Wood  etal 177 

Archer  v.  The  N.  Y. ,  N.  H.  &  H.  RR.  Co.  10 
Armltage  v.  Mace 520 

B 

Baker  v.  McLaughlin  et  al 29 

Bartoetal.  v.  Stephan 164 

Beardsley  et  al.,  assignees,  v.  Hotchkiss 

etal 325 

Beck  V.  Kibble  etal 882 

Bcckenbaugh  v.  Nally  et  al 94 

Becker  v.  Barnum 94 

Beckwith  et  al.  v.  Brackett  et  al 668 

Belden  et  al.  v.  the  State 27 

Benn  y.  The  First  Nat'l  Bank  of  Elmira.  206 

Bemey  et  al.  v.  Drexel  et  al 848,  516 

Bingham  v.  Beckwith 422 

Bingham  v.  Burlingame,  sheriff 447 

Bird  V.  The  Mayor.  «&c.,  of  N.  Y 671 

Black  V.  The  Forty-second  Street  &  Grand 

Street  Ferry  RR.  Co.: 24 

Blanchard  v.  Tulip 146 

Bloomingdale  v.  Sherman 80 

Bocock  v.  Cochran 214 

Bolzet  al.  v.  Bidder 463 

Bown,  admr.,  v.  The  Supreme  Council 

of  the  Catholic  Mut.  Benefit  Assn., 

impld 482 

Bradner  et  al.  v.  Holland  et  al.,  impld. .  868 

Brady  v.  Eingsland 461 

Brennan  v.  Brennan 842 


FAOB 

Briggs  et  al.  v.  Van  Buren  et  al 216 

Bronk  V.  The  B.  «fc  A.  RR,  Co 259 

Burgett  y.  Strickland,  adrarx 124 

Burghard,  recr. ,  v.  Sondheim  et  al 852 

Burnap  v.  The  National  Bk.  of  Potsdam.  157 

Burr  V.  De  la  Vergne 678 

Burrowes  v.  Peck 15 

Byrnes  v.  Robinson 454 

C 

Carleton  v.  The  Mayor,  &c.,  of  N.  Y. . . .  854 

Chadwick  v.  Woodward 466 

Chase  et  al.  v.  Enowles 89 

Claflin  V.  Hirsch 248 

Clark  v.  Mackin  et  al.,  exrs  ,  impld 8 

Clarke  v.  Davenport,  comptroller 6 

Olegg  V.  Cramer  et  al 28 

Coddington,    assignee.,   v.  Vandeventer 

etal  IW 

Coffin  V.  Lattin 434 

Coffin  V.  Scott  etal 418 

Coffin  et  al.  v.  Stitt 22 

Cohen  etal. v.  The  Mayor,  &c.,  of  N.  Y    514 

Coleman  v.  King 551 

Connor,  exr.,  v.  Keese  et  al 131 

Cook  etal.,  exrs.,   ▼.  Munn  et  al 898 

Cooke  V.  The  Lalance  Grosjean  Mfg.  Co.  482 

Corbit  V.  Corbitetal 77 

Cornell  v.  Cornell  et  al 184 

Coykendallv  Constable  et  al 169 

Coyle,  admrx.,  v.  The  L.  I.  RR.  Co 858 

Crim  et  al.,  exrs.,  v.  Starkweather,  impld  403 

Crosby  v.  Stephan,  impld 172 

Crouse  v.  The  Syracuse,  Chenango  &  N. 

Y.  RR.  Co.  et  al 174 

Crowe,  admr.,  et  al.  v.  Lewin,  exr 85 

Crowley  v.  Miller 262 

Cuddeback  v.  Sherman  et  al 86 

D 

Dauchy  et  al.  v.  Tutt 490 

Decker  v.  Kitchen 379 

Defreest  v.  Defreest  et  al 96 


Digitized  by 


Google 


IV 


TABLE  OP  CASES  DIGESTED. 


PA  OB    , 

De  Kay  v.  The  N.  Y. ,  L.  E.  &  W.  RR.  Co.  479 

Delafield  V.  White  et  al 474 

Delano,  trustee,  v.  The  Mayor,  &c  ,  of 

N.  Y 141 

De  Silver  V.  Holden 487 

Dewey  v.  Durham,  admrx 47 

Dinsmore,  Prest.,  v.  Neresheimer  et  al. .     45 

Dodge  V.  St.  John 273 

Donahue  v.  Kendall  et  al 506 

Donald  v.  Rockwell 192 

Dorland,  admrx.   v.  The  N.  Y.  C.  &  H. 

R.RR.CO 76 

Dressel  v.  The  City  of  Kingston 172,  288 

Drury  v.  Wigg,  admrx 417 

Duff  V.  Hutchinson  et  al 20 

Duffleld  V.  Johnston . .  254 

Dunn  V.  The  Star  Fire  Ins.  Co 531 

Durant,  recr.,  v.  Kenyon  et  al 195 

E 

Earl  V.  Collins 807 

Easton  v.  Booth 552 

Edwards  v.  Jones 524 

Edwards  v.  The  Berkshire  Life  Ins.  Co.  423 

Ehrgott  V.  The  Mayor,  &c.,  of  N .  Y 819 

Ellis,  admr.,  v.  The  N.  Y.,  L.  E.  &  W. 

RR.  Co 84 

Ellis  V.  The  Phoenix  National  Bk 183 

Ellsworth,  fcxr.,  v.  The  N.  Y.,  L.  E.  & 

W.RR.CO 211 

Ellsworth,  exr.,  v.  The  St.  Louis,  Alton 

&T.H.  RR.CO 869 

Emmerich  ▼.  Heflernan  et  al 851,  542 

English  V.  Rumsey  et  al.,  exrs 204 

F 

Padner  v.  The  People 433 

Falkel  v.  Moore  et  al 58 

Ferguson  v.  The  Massachusetts  Mut.  Life 

Ins.  Co 424 

Finley,  admr.,  v.  Bent,  exr.,  et  al  11 

Finley  et  al.  v.  Fay 862 

Fischer  v.  Fischer 348 

Fitzgibbons  et  al.  v.  Freisen    458 

Fitzsimmons  v.  Curley 499 

Flack  et  al.,  exrs. ,  v.  The  State 88 

Flint  V.  Bell  et  al 267 

Frank  et  al.  v.  Sprinze  et  al 452 

Freeman,  exr.,  v.  Coit,  impld 161 

Friedman  et  al.  v.  The  Gold  <&  Stock 

Tel.  Co 68 

Fullan  V.  Hooper 98 

Fulton  v.  Edgar 429 


FAOV 

Gardner,  exrx.,  v.  Gardner 249 

Garwood  v.  The  N.  Y.  C.  &  H.  R.  RR. 

Co 416 

Gearon  v.  The  Bank  for  Savings,  impld.  483 

Glasing  v.  Sharp,  recr 517 

Goetting  v.  Biehier  et  al 555 

Goldberg  v.  Roberts 208 

Goodwin  et  al.  v.  Bunzl  et  al 509 

Gossler  et  al.  v.  Lissberger 291, 429 

Gray  v.  Ryle,  exrx 850 

Green  v.  Waite 486 

Gregory  v.  The  Mayor,  Ac,  of  N.  Y 574 

Grow  V.  Garlock  et  al 518 

Guinnip  v.  Close 226 

H 

Haberstich  v.  Fischer 458 

Haight  et  al.  v.  Brisbin,  exr 154 

Haight  V.  The  Mayor,  «fec.,  of  N.  Y.  et  al.     64 
Hallock  et  al.,  exrs..  et  al.  v.  Scheyer  et 

al 372 

Hancox  v.  Meeker,  exr 90 

Hand,  supr.,  v.  The  Board  of  Supervisors 

of  Columbia  Co.  et  al 40 

Hannon  v.  Agnew  et  al 522 

Harpending,  admr.,  v.  Arnot 418 

Harris  v.  Durkee 855 

Harris  v.  Lyman  et  al 359 

Harris  etal.,  exrs.,  v.  The  Am.  Baptist 

Home  Missionary  Society  et  al 564 

Harris  v.  Van  Wart,  assignee,  et  al 298 

Hartelv.  Holland 812 

Harvey  v.  The  Village  of  Little  Falls. ...     48 
Hayes  v.  The  Bush  <&  Denslow  Mfg.  Co.  436 

Hedges  v.  Williams 556 

Hein,  assignee,  v.  Davidson,  sheriff 176 

Heintze  v.  The  Mayor,  &c.,  of  N.  Y 507 

Hellreigel  v.  Manning 543 

Henderson  v.  Scott 256 

Hepburn,  recr.,  v.  Montgomery  et  al.  .26, 560 

Hershberg  v.  Dinsmore,  Preset 497 

Hertzfield  V.  Parkes  et  al. 238 

Hibbard  V.  Dayton  et  al 152 

Hickey  V.  Monell 475 

Hickey,  by  guardian,  v.  Taaffe 67 

Hills  V.  The  Peekskill  Savings  Bk 112 

Hilsley  v.  Palmer  et  al.,  exrs 209 

Hinman  v.  Hare 441 

Hobson  et  al.,  exrs.,  v.  Hale  et  al..  impld.  218 
Hoflfman  v.  The  N.  Y..  L.  E.  &  W.  RR. 

Co 610 

Holliday  et  al.v.  Sprague,  impld 160 

Horton  r.  Dorr  et  al 224 


Digitized  by 


Google 


TABLE  OF  CASES  DIGESTED. 


PAOI 

Howell  et  al.  v.  Leavitt  et  al.,  exrs 162 

Howell  V.  Miller 72 

Hoyt  et  aK.  admrs.,  v.  Tiithill  el  al 437 

Huntington  v.  Asher 519 

Hurd  V.   The  Hannibal   &    St.  Joseph 

RR.Co 464 

Hussner,  admrx.,  r.  The  Brooklyn  City 

RR.  Co Ill 


In  re  accounting  of  Consalus,  exr 1 

In  re  accounting  of  Jackson,  trustee 270 

In  re  accounting  of  Mahan,  exr 289 

In  re  accounting  of  Neilly,  admrx 85 

In  re  accounting  of  exrs.  of  Tilden 128 

In  re  accounting  of  Wandell,  guardian. .  294 
la  re  application  of  Ensign  v.   Cuyken- 

dall,  recr 84 

In  re  application  of  The  Buff.,  N.  Y.  & 

P.  RR.  Co.  V.  Mcintosh  ...   189 

In  re  application  of  The  Eureka  Btfsin 

Warehouse  &  Mfg.  Co 179 

In  re  application  of  The  N.  Y.  C.  &  H. 

R.  RR.  Co.  V.  Pierce  et  al 867 

In  re  application  of  the  Water  Comrs.  of 

Amsterdam  v.  Chalmers  et  al, 861 

In  re  application  of  Tiebolt 570 

In  re  arbitration  of  Pool  and  Johnston. . .    48 

In  re  assignment  of  Adams  et  al 626 

In  re  Atty-Qen.  v.  The  Continental  Life 

Ins.  Co 81 

JnrtfBankard 452 

In  re  estate  of  Boston 470 

In  re  estate  of  L'Hommedieu 66 

In  re  estate  of  Logan 148 

In  re  Jacobs 588 

In  re  Larson 864 

Jnr^Mang 362 

In  re  Morris  et  al.,  admrs.,  v.  Matthews..  875 

In  re  petition  of  Allen 1274 

In  re  petition  of  Bally,  recr 11 

In  re  petition  of  Hearn 865 

In  re  petition  of  Mehrbach 465 

In  re  petition  of  the  U.  8 829 

In  re  petition  of  Underbill 282 

In  re  probate  will  of  Cotlrell 2 

In  re  probate  will  of  Darrow 51 

In  re  probate  will  of  Ellick 281 

In  re  probate  will  of  0*Hara 87 

In  re  probate  will  of  Phelps 293 

In  re  probate  will  of  Russell 485 

In  re  probate  will  of  Smith 220 

In  re  settlement  of  accounts  of  Hutchin- 
son, exrz 268 


PA«B    ' 

In  re  The  Commonwealth  Fire  Ins.  Co. .    67 

In  re  The  Union  Ferry  Co 101 

In  re  will  of  Chase 409 

In  re  will  of  Chauncey 457 

In  re  will  of  Smith 252 

In  re  Wood  et  al 344 

J 

Jackson,  recr.  v.  The  St.  Paul  P.  &  M. 

Ins.  Co 485 

Jencks  v.  Van  Brunt 278 

Jewctt  v.  Swann  et  al 144 

Jobe  V.  Davidson 198 

Johnson  v.  Frew 895 

Johnson  et  al.  v.  Meeker,  exrx.,  et  al 158 

Jones  V.  ZoUer  et  al 287 

Judd  et  al.  v.  Buskin 123 

Jung  V.  May 140 

K 

Kedian  et  al.  v.  Hoyt. 406 

Kelley  v.  Burroughs 478 

Kelly  et  al.  v.  Geer 279 

Kelly  V.  McMahon  228 

Kennedy,  admrx.,  v. The  Manhattan  RR. 

Co 549 

Kent  V.  Popham,  exrx.,  impld 241 

Keogh  et  al.  v.  Main  et  al 838 

Kimball  et  al.  v.  Mapes  et  al 481 

King  V.  The  Trustees  of  St.  Patrick's 

Cathedral,  impld 501 

Kingman  v.  Frank  et  al 554 

Kinnan,  exrx.,  v.  Guernsey,  exr.,  et  al...  410 

Knapp,  recr. ,  v.  McGowan  et  al 182 

Knapp  v.  Simon,  impld 250 

Knapp  V.  The  Northwestern  Mut.  Life 

Ins.  Co 285 

Knowles  v.  Toone,  impld 522 

Kohn  V.  Koehler 368 

Krower  et  al.,  exrs.,  v.  Reynolds 383 

Krumm  v.  Beach  et  al 541 

Kruse  v.  Dusenbury  et  al 201 

L 

Lake  v.  The  N.  Y.  C.  &  H.  R.  RR.  Co  . .  289 

Lane,  exrx.,  v.  Lane 81 

Lawrence,  by  guardian,  v.  Cooke 257 

Learned  v.  Tillotson 545 

Lenhart,  admrx.,  v.TheN.  Y.,  L.  E.  &  W. 

RR.  Co 17 

Leonard  v.  Kingsland 478 

Lewis  V.  The  State 114 

Lichtenberg  v.  Herdtf elder  et  al 884 


Digitized  by 


Qoo^Qi 


VI 


TABLE  OP  CASES  DIGESTED. 


PAOB 

Lippincott  v.  Westray 102 

Lippman  et  al.  v.  Shapiro 604 

Litliauer,  assignee,  v.  Taggart  et  al 421 

Loeffler  v.  Brestenstein 444 

Loveridge  v.  Hill  et  al 175 

Lowery  et  al.  v.  Clinton  et  al 191 

Lyman  et  al.  v.  Bowe,  sheriff 22 

Lyon  et  al.,  exrs.,  v.  Hersey  et  al 100 

M 

McAlear  v.  Delaney  et  al 252 

McCarthy  v.  The  Mayor.  &c.,  of  N.  Y.     134 
McDonald  v.  The  Mayor,  &c.,  of  N.  Y. .  613 

Mack  V.  Austin,  exr 6 

McEeon  et  al.,  exrs.,  v.  Fish,  recr 402 

McLaren  v.  Percival  et  al 171 

McLean  v.  McLean 864 

Mahon  v.  Mahon 846 

Mallock  V.  Robinson 229 

Mallory  v.  Reichert 19 

Manley  v.  Taylor 886 

Mapes,  treasr.,  v.  The  American  Home 

Missionary  Society,  impld 493 

Masterson  v.  Cranitch 55 

Matthews  v.  Shaffer  et  al 456 

Mayer  et  al.  v.  Ehrlich  et  al 876 

Mead,  trustee,  v.  Riley 840 

Mellesy  v.  Kahn  et  al 889 

Millerv.Hart 168 

Miller  v.  Mackenzie  et  al,  admrs 109 

Miller  v.  Miller,  exrx.,  et  al 145 

Mores,  assignee,  v.  The  Society  for  the 
Protection  of  Destitute  Roman  Catho- 
lic Children 247 

Morgan  v.  The  City  of  Binghamton  et  al.  228 

Morrill  v.  The  C.  T.  Segar  Mfg.  Co 288 

Morris  et  al.  r.  Morris 188 

Morris  et  al.  v.  Talcott 159 

Mullen,  by  guardian,  v.  Christian  et  al. .  426 

Muller  V.  Tbe  City  of  Newburgh 660 

Murphy,  by  guardian,  v.  Mairs 492 

Murphy,  by  guardian,  v.  Orr  et  al 110 

Murphy,  admr.,  v.  The  N.  Y.,  L.  E.  &  W, 

RR.  Co 414 

Murray  v.  The  New  York  Life  Ins.  Co . .  567 

Muser  et  al.  v.  Lewis,  impld 450 

Muzzey  v.  Cable 142 

Myers,  sheriff,  v.  Becker 89 

N 

Naylor  v.  Lane 50 

Naylor  V.  Naylor 79 

Near,  admrx.,  v.  The  D.  &  H.  C.  Co. . . .  308 

Neu,  by  guardian,  v.  McEechnie  et  al 182 


PAOI 

Newcomb,  recr.,  v.  Almy 260 

Newman  v.  The  Third  Ave.  RR.  Co 600 

Nichols  V.  McLean . .    "96 

Nixon  et  al.,  exrs.,  v.  Stanley 451 

Norton  v.  Yerdon 296 

O 

O'Brien,  sheriff,  v.  Young  et  al 86 

Odell  et  al.  v.  Odell  et  al 13 

O'Hara  et  al.  v.  Dudley  et  al.,  exrs 87 

Olsen  V.  Clyde 430 

O'Meara  v.  French 466 

O'Reilly  v.  The  Corporation  of  the  Lon- 
don Assurance        147 

Oyer  et  al.  v.  Oyer,  impld 318 

P 

Page  V.  Gilbert  et  al 222 

Parsons  et  al.  v.  Sprague 467 

Partridge  v.  Brown 434 

Paulitscli  V.  The  N.  Y.  C.  &  H.  R  RR. 

Co 78 

Pfeffele,  admrx.,  v.  The  Second  Ave.  RR. 

Co 44 

Phelan  v.  Schell 49 

Piatt,  assignee,  v.  Ashman,  impld 297 

Piatt,  assignee,  v.  Jones 115 

Pope  et  al.  v.  Porter  et  al 103 

Power  et  al.,  admrs.,  v.  The  N.Y.,  L.  E. 

AW.RR.Co 408 

Powers  V.  Hogan 459 

Price  V.  Price 427,  667 

Price  V.  Price  etal 881 

Prior  V.  White  et  al 70 

Purdy  V.  The  Rochester  Printing  Co 268 

Putnam  et  al.  v.  Griffin 46 

R 

Rafferty  v.  Williams  et  al 841 

Ramsey  v.  Wandell  et  al.,  admrs 146 

Reed  v.  The  Mayor,  &c.,  of  N.  Y 680 

Riggs,  admr. ,  v.  The  American  Tract  Soc.    37 

Riley  v.  Schoeffel,  sheriff,  et  al 438 

Riley  v.  Sexton  et  al.,  impld 808 

Riley  v.  The  Mayor,  &c.,  of  N. Y 391 

Ripley  et  al.,  overseers,  v.  Little 165 

Ripley  et  al.,  overseers,  v.  McCann 123 

Roach  et  al.  v.  Duckworth 185 

Robinson  v.  Robinson 188 

Robinson  v.  The  National  Bk  of  New 

Berne 118 

Roblee  et  al.  v.  Gallentine,  impld 163 

Rodgers,  overseer,  v.  Coyle  et  al 120 


Digitized  by 


Google 


TABLE  OF  CASES  DIGESTED. 


Vll 


FAOV 

Ryckman  y.  Ryckman. . .  .  41 

Ryer  r.  Ryer 358 

S 

Salter,  recr.,  v.  Bowe,  sheriff 292 

Schelly.  Cockroft 877 

Schmidt  v.  Cowperwaite  et  al  68 

Schneider  v.  Quosbarth 527 

Schulz  v.  Harris,  impld  54 

Schuster  et  al.  ▼.  The  Dutchess  Co.  Mut. 

Ins.  Co 187 

Schwandner,  admr.,  v.  Birge  et  al 481 

Serat  v.  The  Utica,  I.  &  E.  RR.  Co 196 

Scott  V.  Montello 462 

Seybolt,  admrx.,  v.  The  N.Y.,  L.  E.  &  W. 

RR.  Co 188 

Seymour  v.  Alden 78 

Sherwood  v.  Pierce 503 

Shipman,  exr.,  v.  Rollins  et  al 870 

Sibley  et  al.  v.  Killom  et  al.,  exrs 190 

Siewert  v.  Hamel 407 

Silberman  et  aL  y.  Clark  et  al 638 

Simmons  v.  Simmons 234 

Simonton  et  al.  ▼.  Hays  et  al 56 

Smith  et  al.,  admrs.,  v.  Kibble 118 

Smith  V.  Newell 225 

Smith,  exrx..  v.  Rice 16 

Smith,  exrx.,  v.  The  N.  Y.  C.  &  H.  R. 

RR.  Co 280 

Smither  v.  Bissell  et  al 264 

Snyderv.  Blissetal 304 

Snyder  v.  Snyder  et  al.,  exrs 163 

Sonneborn  v.  Libby  et  al 469 

Spencer   y.  Spencer,  admrx 82 

Spies  Y.  Roberts 605 

Spinney  y.  Thurber  et  al 675 

Stanford,  assignee,  y.  Lockwoodet  al. . .  155 

Stebbins  y.  Breese 261 

Stephens  v.  Cornell 806 

Stern  y.  Moss • 528 

Stokes  Y.  Pease 310 

Stokes  Y.  Stickney  et  al 251 

Story  Y.  The  Williamsburg  Masonic  Mu- 
tual Benefit  Assn 4 

Strohm  v.  The  N.Y.,  L.  E.  &  W.  RR.  Co.  814 

Strong  Y.  Strong 491 

Siruthers  y.  Hoffstadt  et  al 242 

Sturges  V.  Wiltsie 266 

Bardam  et  al.*,  comrs.,  y.  Fuller,  comr. .     65 

T 

Taylor  y.  Meldrum,  sheriff 25 

Teall  Y.  The  City  of  Syracuse 400 

The  Agricultural  Ins.   Co.  y.  Barnard, 
impld 662 


FAOB 

The  American  Tool  Co.  y.  Smith 62 

The  Atty.-Qen.  y.  The  Continental  Life 

Ins.  Co.     Claim  of  Gray 448 

The  Atty.-Gen.  y.  The  Continental  Life 

Ins.  Co.     Claim  of  Wingate 885 

The  Board  of  Corrections  &  Charities  y. 

Hammilletal 494 

The  Board  of  Education  District  School 

No.  2  Y.  The  Board  of  Education  Dis- 
trict School  No.  29 449 

The  City  Nat'l  Bank  of  Dallas  v.  The 

Nafl  Park  Bank 166 

The  DaYeuport  Glucose  Co.  y.  Taussig  .et 

al 828 

The  Emigrants'  Industrial  SaYings  Bank 

Y.  Clute,  impld 382 

The  Fire  Dept.  of  N.  Y.y.  Sturtevant  et  al.  548 
The  Manufacturers'  Nat'l  Bank  y.  Rober 

e  t  al 476 

The  Mayor,  &c.,  of  N.  Y.  y.  Buell 446 

The  Mayor,  Ac.,  of  N.  Y.  y.  Hart  et  al. .  283 

The  Mayor,  Ac,  of  N.  Y.  y.  Miller 496 

The  Mechanical  Orguinette  Co.  v.  Haynes 

et  al 536 

The  Metropolitan  Nat'l  BankY.  Sirret, 

impld 143 

The  Orden  Germania  y.  DeYender 480 

The  People  y.  Baker 816 

The  People  Y.  Bork  281 

The  People  y.  Casey 181 

The  People  y.  Conroy 488 

The  People  y.  D'Argencour 186 

The  People  y.  Gunn  et  al 275 

The  People  v.  Hooghkirk,  impld 822 

The  People  y.  Irving 7 

The  People  y.  Jefferson 217 

The  People  v.  Muller 2.36,  530 

The  People  y.  Norton 381 

The  People  y.  Persons 106 

The  People  y.  Raymond. 137 

The  People  v.  Swales  et  al 445 

The  People  v.  The  City  Bk.  of  Rochester    119 
The  People  y.  The  Equitable  Trust  Co. 

of  New  London 587 

The  People  y.  The  Genesee  Valley  KR. 

Co.  etal 81 

The  People  v.  The  Globe  Mut.  Life  Ins. 

Co.     Claim  of  Oesterle 197 

The  People  y.  The  Gold  &  Stock  Tel.  Co.  213 
The  People  Y. The  Knickerbocker  Ice  Co.  194 

The  People  y.  The  Mutual  Trust  Co 116 

The  People  y.  Whedon 384 

The  People  ex  rel.  Augcrstein  et  al.  y. 

Kinney  et  al 398 

The  People  ex  rel.  Burch  y.  Mills 284 

Digitized  by  VjOOQ  IC 


VUl 


TABLE  OP  CASES  DIGESTED. 


FA6B 

The  People  exrel.  Burhans  et  al.,  Suprs., 
V.  The  Board  of  Supervisors  of  Ulster 
Co 208,272 

The  People  ex  rel.  Cash  man  v.  Heddon 
et  al.,  referees 178 

The  People  ex  rel.  Chamberlain  v;  For- 
rest et  al 516 

The  People  ex  rel.  Devoe  v.  Kelly,  sheriff,  205 

The  People  ex  rel.  Dickel  v.  The  Com- 
missioners of  Docks 552 

The  People  ex  rel.  Dowdney  v.  Thomp- 
son, Comr 455 

The  People  ex  rel.  Dumahaut  v.  Fire 
Comrs 887 

The  People  ex  rel.  Evans  v.  McEwen, 
supt 196 

The  People  ex  rel.  Jessupv.  Kelly  et  al. .  669 

The  People  ex  rel.  Johnson  v.  The  Prest., 
&c.,  of   Whitney's  Point 801 

The  People  ex  rel.  Lawrence  v.  Mann  et  al.  290 

The  People  ex  rel.  McDonald  v,  Keeler, 
sheriff 198 

The  People  ex  rel.  McDonough  v.  The 
Managers  of  the  Buffalo  Asylum  for  the 
Insane 276 

The  People  ex  rel.  Masterton  v.  Fire 
Comrs 277 

The  People  ex  rel.  Morgan  et  al.  v.  The 
Surrogate  of  N.  Y 138 

The  People  ex  rel.  Nubell  v.  Byrnes  et  al.  357 

The  People  ex  rel.  Scherer  v.  Walsh 511 

The  People  ex  rel.  Short  et  al.  v.  Bacon, 
sheriff 129 

The  People  ex  rel.  The  23d  St.  RR.  Co. 
v.  Comrs  of  Taxes 84 

The  People  ex  rel.  Townshend  v.  Cady . .  498 

The  Phoenix  Foundry  &  Mach.  Co.  v. 
The  North  River  Construction  Co 489 

The  Pratt  Mfg.  Co.  v.  The  Jordan  Iron 
(fcChem.Co 878 

The  Remington  Paper  Co.  v.  O' Dough- 
erty       58 

The  Rome  Savings  Bank  v.  Kramer  et  al.  887 

The  Seneca  Nation  of  Indians  v.  Hawley.     76 

The  Shepherd's  Fold  v.  The  Mayor,  Ac, 
of  N.  Y 299 

The  Toronto  Gen.  Trust  Co. ,  trustee,  v. 
The  C,  B.  &  Q.  RR.  Co 42 

The  Union  Nat'l  Bank  of  Rahway  v.  Un- 
derbill, impld 404 

The  Ulica  Waterworks  Co.  v.  The  City 
of  Utica 14 

The  Village  of  Port  Jervis  v.  The  First 
Nat'l  Bank  of  Port  Jervis 665 


PAOB 

The  West  Troy  Waterworks  Co.  v.  The 

Village  of  Green  Island 207 

Thomas  et  al..  exrs.,  v.  Bogert  et  al 896 

Thomas  v.  Kingsland  et  al 71 

Thomas,  exrx.,  v.The  N.  Y.  Life  Ins.  Co.  835 

Thomas  v,  Williams 285 

Thompson  v.The  N.  Y.C.«fc  H.  R.RR.Co.  847 

Tiers  v.  Tiers,  exr.,  etal 243 

Tolan  V.  Carr 484 

Townshend  V.  Williams 602 

V 

Van  Arnam  v.  McCune,  prest 412 

Vanderzee  et  al.  v.  Slingerland  et  al. . . .  107 

Van  Schaack  v.  Sanders,  impld     170 

Vatable  et  al,  v.  The  N.  Y..  L.  E.  &  W. 

RRCo 178 

Vickers  v.  Moore 370 

W 

Wager  et  al.  v.  Wager,  impld 818 

Waldo  V.  Waldo  et  al 100 

Wallace  v.  Wallace 495 

Walsh  V.  Schulz 460 

Walsh  V.  The  Trustees  of  the  N.  Y.  & 

Brooklyn  Bridge  Co 547 

Waraer,  assignee,  v.  Jaffray  et  al 888 

Watts  V.  Nichols  et  al 165 

Welch  V.  Piatt 265 

Westerfield  et  al.  v.  Radde  et  al 448 

Wheeler  v.  Dunning  et  al 880 

Whitely  V.  Zea 98 

Whitfield  et  al.  v   Whitfiela  et  al 386 

Whitney  et  al.  v.  The  N.  Y.  &  Atlantic 

RR.  Co 286 

Whitney  et  al.  v.  The  Slate 823 

Williams  v,  Burton  et  nl..  impld 399 

Wilmore  v.  Flack  et  al.,  exrs 523 

Wilson  V.  Munnoz,  adrarx 75 

Wilson  V.  The  N.  Y.  C.  &  H.  R.  RR.  Co.  561 

Wood  V.  Holmes,  exrx 121 

Wood  V.  Rabe,  exr. ,  et  al 558 

Woodward  et  al  v.  Frost  et  al 125 

Woolsey  v.  Morris  et  al 390 

Wyckoff  V.  Andrews,  impld 356 


York  V.  The  People 104 

Youmans  v.  Terry  269 

Z 

Zimmer  v.  Settle  et  al 245 


Digitized  by 


Google 


tablp:  of  cases  reported 


IN    THB 


FIRST    NINETEEN  VOLUMES  WHICH    HAVE    BEEN  ACTED 
UPON    BY    APPELLATE    COURTS. 


Adair  v.   Brimmer,  XV,  421,  reversed, 

XIX,    59 

Althoase  v.  Sharp,  XIII,  478,  affirmed 

June  24,  1884.    No  opinion. 
Baird  v.   Tbe  Mayor,   &c..  of  N.   Y., 

XVIII,  39,  reversed  Oct.  7,  1884. 
Bamber  v.  The  City  of  Rochester,  XIV, 

470,  affirmed  Oct.  21,  1884. 
Boltv.  Keyhoe,  XVIII,  88,  affirmed  June 

17,  1884    No  opinion. 
Bradley  v.  Manning.  XII,  497,  affirmed 

June  24,  1884.    No  opinion. 
Bullard  v.  Benson,  XVIII,  206,  modified, 

XIX,  639 

Callahan  v.  Sharp,  XVI,  505,  affirmed 

April  15,  1884.    No  opinion. 
Catlin  V.  Catlin,  XVIII,  442,  modified 

Oct.  21,  1884. 
Chase  v.  Chase,  XVII.  457,rever8ed,  XIX, 
Clark  V.  Davenport,  XVII.  184,  affirmed, 

XIX, 

Clark  v.  Mackin,  XVIII,  250,  modified, 

XIX, 

Coev.  Bearup,  XIV,  246,  affirmed  Oct. 

7.1884. 
Cooper  V.    Jolly,   XVII,   571,  affirmed 

June  27, 1884.    No  opinion. 
Crouac  y.   Frothingham,   XV,  219,  re- 
versed Oct.  2r,  1884. 
Crowe  V.  Lewin,  XVI,  650,  affirmed,XIX, 
Dewey  v.   Finn,   XVIII,   5o8,  affirmed 

June  24,  1884.     No  opinion. 
Dillon  V.  The  Sixth  Ave.  RR  Co.,  XIV, 
617,  affirmed  Oct.  28,  1884. 


89 


85 


YAQM 

Douglas  V.  Haberstro,  XVIII.  147.  af- 
firmed May  6,  1884.     No  opinion. 

Duff  V.  Hutchinson,  XIX,  20,  appeal 
dismissed  June  27,  1884.    No  opinion. 

Ellis  V.  The  Phoenix  Nat'l  Bank,  XVII, 
475,  affirmed XIX,  188 

Erkenbrach  v.  Erkenbrach,  XVIII.  444. 
affirmed  Oct.  7,  1884. 

Finley  v.  Fay,  VIII,  49.  reversed  .XIX,  862 

Flack  V.  The  State,  XVI,  414,  affirmed, 
XIX,    88 

Freeman  v.  Coit,  XV,  142,  affirmed,  XIX.  161 

Glaaing  v.  Sharp,  XIV,  107.  affirmed, 
XIX,  617 

Granger  v.  Craig,  XVI,  244,  affirmed 
June  17,  1884.     No  opinion. 

Grow  V.  Garlock,  XV.  259,  reversed, 
XIX,  518 

Haight  V.  Brisbin,  XVI,  187,  affirmed, 
XIX,  154 

Hall  V.  Tue  U.  S.  Reflector  Co.,  XVIII, 
504,  affirmed  May  6. 1884.   No  opinion. 

Harpending  V.  Arnot,  XVI.  392,  affirmed, 
XIX,  418 

Hayward  v.  Conkling,  XIV.  236,  affirm- 
ed June  27,  1884.     No  opinion. 

Hein  v.  Davidson,  XVIII,  381,  reversed, 
XIX,  176 

Hepburn  v.  Montgomery, XIX,  26,  modi- 
fled XIX,  660 

Hobson  V.  Hale,  XVII,  235,  affirmed, 
XIX,  218 

Huntington  v.  Asher.  XIV,  264,  reversed, 
XIX.  519 


Digitized  by 


Google 


TABLE  OF  CASES  AFFIRMED,  &c. 


FAOI 

Hussner  v.  The  Brooklyn  City  RR.  Co., 

XVIII,  217,  affirmed XIX,  111 

In  re  accounting  of  Consalus,  XIV,  92, 

affirmed XIX,       1 

InreAUen,  XVI,  282,  affirmed  ...XIX,  274 
In  re  estate  of  Waldron,  XVI,  28,  re- 
versed  XIX,    85 

In   re   will    of    Cottrell,    XVIII,    167, 

affirmed XIX,      2 

Jewett  V.  Pickersgill,  XIV.  200,  appeal 

dismissed  June  17,  1884.     No  opinion. 
Johnson  v.  TheN.  Y.,  Ont.  &  W.    RR. 

Co.,  XVII,  280,  affirmed  Oct.  21,  1884. 
Johnson  v.  Williams,  XVI,  196.  affirmed 

April  15,  1884.    No  opiuion. 
Knowles  v.  Toone,  XIV,  432,  reversed, 

XIX,  522 

Lamed  v.  Tlllotson,  XIV,  62,  affirmed, 

XIX,  545 

Logan    V.   The    O.   &  L.  C.  RR.  Co., 

XIII,  885,  affirmed  June  27,  1884.    No 

opinion. 
Loveridge  v.   Hill,   XV,  190,   reversed, 

XIX,  175 

Mack  v.   Austin,   XVII,   296,  affirmed, 

XIX,      6 

McLean  v.  McLean,  XV,  181,  reversed, 

XIX,  864 

Meyers  v.  Becker,  XVII,  88,  affii-med, 

XIX,  89 

Morris  v.  Talcott,  XVII,  237,  reversed, 

XIX,  159 

Murray  v.   The  N.   Y.   Life  Ins.   Co., 

XVIII,  252,  affirmed XIX,  567 

Nicholas  v.  The  N.  Y.  C.  &  H.  R.  RR. 

Co.,  XVIII,  92,  affirmed  June  8,  1884. 

No  opinion. 
Nottingham  v.  Clark,  XIV,  883,  affirmed 

Oct.  7,  1884. 
0*Hara  v.  Dudley,  XVII,  269,  reversed, 

XIX,    87 

Pakalinsky  v.  The  N.  Y.  C  &  H.  R.  RR. 

Co..  XVIII.  44,  affirmed  June  10,  1884. 

No  opinion. 
Phillips  V.  Wortendyke,    XVIII,    376, 

appeal  dismissed  April  22,  1884.    No 

opinion. 
Platz  V.  The  City  of  Cohoes,  XIV,  61, 

affirmed  Oct.  28,  1884. 
Prentiss  v.  Cornell,  XVIII,  464,  affirmed 

June  27, 1884.     No  opinion. 
Purdy  V.  The  Rochester  Printing  Co., 

XIII,  419,  reversed XIX,  253 

Read  v.  Lozier,  XVIII,  310,  appeal  dis- 
missed June  17,  1884.    No  opinion. 


FAas 
Reed  v.  The  Mayor,  &c.,  of  N.  Y.,  XVIU, 

212,  reversed  Oct.  7, 1884. 
Riggs  V.  The  American  Tract  Soc,  XVI, 

391,  affirmed XIX,    87 

Riley  v.  The  Mayor,  &c..  of  N.  Y.,  XV, 

271,  affirmed XIX,  891 

Roeber  v.  Bowe,   XVIII.  14,    affirmed 

May  6,  1884.    No  opinion. 
Seybolt  v.  The  N.  Y.,  L.  E.  &  W.  RR. 

Co.,  XVIII,  405,  affirmed XIX,  133 

Snyder  v.  Snyder,  XVII,  395,  reversed. 

XIX.  163 

Solomon  v.  The  City  of  Kingston,  XII, 

308,  affirmed  June  24,  1884.    No  opin- 

ion. 
Solomon   v.    The   Manhattan    R.    Co., 

XVIII,  9,  appeal  dismissed  April  15, 

1884.    No  opinion. 
Speiss  V.  Rosswog.  XIV,  199,  affirmed 

June  24,  1884.    No  opinion. 
Stanford  v.   Lockwood,   XVI,    312,   re- 
versed   XIX,  155 

Story  V.  The  Williamsburgh  Mut.  Ben. 

Assn.,  XVI.  473,  affirmed XIX,      4 

Stroker  v.  Elting,  XV,  203,  affirmed  Oct. 

21,  1884. 
The  American  Tool  Co.  v.  Smith,  XIX, 

52.  affirmed  June  27. 1884.  No  opinion. 
The  Att'y  Gen.  v.  The  Continental  Life 

Ins.  Co.,  XIX,  81,  affirmed   June  27. 

1884.     No  opinion. 
The  Buffalo  Lubricating  Oil  Co.  v.  Ev- 
erest,  XVIII.   106,  affirmed  April  22, 

1884.    No  opinion. 
The  First  National  Bank  of  Oswego  v. 

Dun,    XVII,    407,  reversed  Oct.    28. 

1884. 
The  National  Bank  of  Rondout  v.  Drey- 
fas,  XIV,  160,  affirmed  Oct.  7,  1884. 
The  People  v.  Conroy,  XIX,  488,  affirmed 

Oct.  14,  1884. 
The  People  v.  D'Argencour,  XVIII,  532. 

affirmed XIX.  135 

The  People  V.  Gunn,  XVII,  533,  affirmed, 

XIX,  275 

The  People  v.  Irving.  XVIII,  335,  affirm- 
ed  XIX,      7 

The  People  v.   McKeon,   XVIII,    571. 

affirmed  Oct.  21,  1884. 
The  People  v.  MuUer,  XIX,2S6,  affirmed, 

XIX,  580 

The  People  v.  Peck.  XVIII,  527,  affirmed 

June  24.  1884.    No  opinion. 
The  People  v.  Raymond,  XVIII,  r>87, 

affirmed XIX.  187 


Digitized  by 


Google 


TABLE  OP  CASES  AFFIRMED,  &c. 


XI 


The  People  v.  The  Globe  Mut.   Life  Ins. 

Co.,  XIX,  197,  affirmed  June  27,  1884 

No  opinion. 
The  People  v.  The  Knickerbocker  Life 

InB.  Co.,  XYIII,  492,  appeal  dismisBed 

June  27,  1884.    No  opinion. 
The  People  ex  rel.  Chamberlain  v.  Forrest. 

XVII,  897,  affirmed XIX,  516 

The  People  ex  rel.  The  Mills  Waterworks 

Co.   ▼.   Forrest,   XVII,   880.  affirmed 

Oct.  21,  1884. 
The  Remington  Paper  Co.  ▼.  O'Dough- 

erty.  XVIII,   190,   affirmed  June  27, 

1884.     No  opinion. 
The  Shepherd's  Fold  v.  The  Mayor,  Ac, 

of  N.  Y.,  XIII,  572,  reversed. .  ..XIX.  209 


PAGK 

The  Toronto  General  Trust  Co.  v.  The 
C,  B.  &Q.  UK.  Co..  XIX.  42.  affirm- 
ed June  27,  1884.     No  opinion. 

Tunstall  v.  Winton,  XVIII,  512,  affirmed 
June  24,  1884.     No  opinion. 

Wager  r.  Wager,  XVI,  460.  reversed, 
: XIX,  818 

Warner  V.  Jaffray,  XVIII,  47,  affirmed. 
XIX,  888 

Wilmore  v.  Flack,  XVI,  236,  reversed, 
XIX,  523 

Wilson  V.  The  N.  Y.  C.  &  H.,R.  RR. 
Co.,  XV,  7.  affirmed XIX,  561 

Woolsey  v.  Morris,  XIII,  492,  affirmed, 
XIX,  890 


Digitized  by 


Google 


Digitized  by 


Google 


THE 


NEW    YORK    WEEKLY 
DIGEST. 


VOLUME  XIX. 


EXECUTORS.     USURY. 
N.  Y.  Court  of  Appeal?. 

In  re  accounting  of  Consalus, 
exr. 

Decided  March  21,  1884. 

An  usurious  agreement  made  subsequent  to 
the  original  loan  cannot  affect  it,  but  sim- 
ply avoids  the  notes  given  under  said  agree- 
ment. 

On  accounting  by  an  executor  he  claimed  that 
a  note  held  by  the  estate  against  himself 
was  usurious  and  void.  It  was  found  that 
the  original  loan  was  valid,  but  that  subse 
quently  an  agreement  was  entered  into  by 
which  10  per  cent,  interest  was  to  be  paid 
and  that  such  payments  were  made.  Held, 
That  this  did  not  Invalidate  the  original 
loan  ;  that  the  claim,  therefore,  was  a  just 
claim  against  the  executor,  and  that  he  was 
properly  charged  therewith. 

Affirming  8.  C,  14  W.  Dig.,  92. 

0.  was  nominated  in  the  will  of 
H.  as  her  executor,  and  letters  tes- 
tamentary were  issued  to  him  in 
July,  1876.  One  W.,  a  legatee 
named  in  the  will,  in  January, 
1880,  filed  a  petition  with  the  sur- 
Vol.  19— No.  1. 


rogate  to  compel  the  executor  to 
account  and  pay  his  legacy.  A  ci- 
tation was  served  on  the  executor 
and  he  appeared  before  the  surro- 
gate and  filed  his  account,  in  which 
he  charged  himself  with  a  note  of 
$8,000,  as  follows :  **  Note  of  John 
Consalus  (the  executor),  which  is 
claimed  to  be  illegal  and  void,  and 
nothing  due  thereon,  18,000,"  and 
he  credited  himself:  ''  Note  of 
John  Consalus,  claimed  to  be  void 
by  usury,  $8,000."  W.  filed  ob- 
jections to  the  account,  among 
which  was  one  to  the  credit  of 
$8,000.  On  a  hearing  before  the 
surrogate  W.'s  counsel  put  in  evi- 
dence a  note  dated  August  15, 
1874,  for  $8,000,  payable  two  years 
after  date,  with  interest  semi-an- 
nually. On  its  back  were  three 
indorsements  of  $400  each,  for 
semi-annual  interest,dated  respect- 
ively February  15,  1875,  August 
17,  1875,  and  February  18,  1876, 
and  he  asked  that  the  note  with  un- 
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paid  interest  be  charged  to  the  ex- 
ecutor and  credited  to  the  estate 
in  the  account.  The  executor  then 
produced  his  brother  as  a  witness, 
and  he  swore  that  he  and  the  ex- 
ecutor were  partners  in  the  busi- 
ness in  1867,  1868,  and  1869,  and 
that  previous  to  February,  1869, 
the 'firm  had  about  $6,000  belong- 
ing to  H.,  which  about  the  15th  of 
that  month  was  increased  to  $8,000, 
and  a  note  given  to  H.  for  that 
amount,  payable  in  one  year  from 
date,  signed  by  the  witness,  his 
brother,  and  their  father  as  surety; 
that  the  firm  agreed  to  pay  H.  the 
same  rate  of  interest  they  had  paid 
her— ten  per  cent. — and  that  rate 
was  thereafter  paid.  On  the  back 
of  the  note  there  were  indorse- 
ments of  semi-annual  interest  at 
the  rate  of  ten  per  cent.,  except  the 
first  one,  dated  February  15,  1870, 
**$400  in  full  for  interest  to  that 
date."  It  was  proved  that  the 
note  first  put  in  evidence  was  given 
in  lieu  of  the  one  mentioned  in  the 
executor's  account,  and  that  on 
February  17, 1868,  a  copy  of  an  in- 
terest account  was  furnished  H., 
in  which  she  was  credited  with  in- 
terest on  $6,000  from .  December 
21,  1867,  to  February  15,  1868,  at 
the  rate  of  10  per  cent.,  and  from 
February  5th  to  February  15, 
1868,  on  $2,000,  at  10  per  cent.  It 
appeared  that  on  February  15, 
1870,  $3,000  of  the  principal  was 
paid  on  the  earlier  note,  and 
that  on  August  15,  1871,  H.  re- 
loaned  to  C.  $3,000  at  10  per  cent., 
and  thereafter  the  note  was  per- 
mitted to  stand,  and  again  repre 
sen  ted  $8,000.  There  was  no  di- 
rect evidence  as  to  the  terms  upon 


which  the  loan  of  $6,000  was  made. 
The  surrogate  found  that  the  re- 
loan  of  $3,000  was  upon  a  usurious 
agreement,  and  held  that  C.  was 
not  bound  to  pay  that,  but  that  he 
was  bound  to  pay  the  balance  of 
the  original  loan,  which  was  less 
than  the  $6,000,  with  interest  at  7 
per  cent,  to  January  1, 1880,  and  at 
6  per  cent,  thereafter,  and  the  pay- 
ments in  excess  of  the  legal  rate  of 
interest  were  credited. 

Henry  A.  Merritt,  for  applt. 

Esek  Cowen,  for  respt. 

Held,  No  error ;  that  the  find- 
ing was  sustained  by  the  evidence; 
that  any  usurious  agreement  made 
subsequent  to  the  original  loan 
cannot  affect  it,  but  simply  avoids 
the  notes  which  were  subsequently 
given.  The  claim  was,  within  sec- 
tion 13,  2  R.  S.,  84,  a  just  claim 
against  the  executor,  which  should 
be  regarded  as  so  much  money  in 
his  hands.  ' 

Judgment  of  General  Term,  af- 
firming decree  of  surrogate,  af- 
firmed. 

Opinion  by  Barl,  J.  All  con- 
cur. 

WILLS.    PROBATE. 

N.  T.  Court  of  Appeals. 

In  re  probate  will  of  Cottrell, 
dec'd. 

Decided  March  21,  1884. 

The  due  execution  of  a  will  may  be  proved 
by  competent  evidence  even  against  the 
(Jbsitive  testimony  of  the  subscribing  wit- 
nesses. 

The  witnesses  denied  that  they  signed  the 
attestation  clause,  which  was  in  regular 
form.  The  will  was  found  among  testator's 
papers,  where  he  had  during  his  last  sick- 
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ness  stated  it  to  be.  The  signatures  of  the 
witnesses  were  proved  by  comparison  to  be 
genuine,  and-  a  prior  will  duly  cancelled  was 
produced.  BM,  Sufficient  to  authorize  a 
finding  that  the  will  was  properly  executed. 

In  appeals  from  surrogate's  courts  in  cases 
commenced  prior  to  September  1,  1880,  the 
Court  of  Appeals  is  precluded  by  §  1887, 
Code  Civ.  Pro.,  from  re-examining  the  con- 
clusions of  fact  except  where  the  Gleneral 
Term  has  reversed  on  such  questions  and  so 
certifies. 

Affirming  8.  C,  18  W.  Dig.,  167. 

Upon  the  presentation  of  the  will 
of  C.  for  probate  the  two  persons 
purporting  to  have  signed  it  as 
subscribing  witnesses  each  testified 
that  none  of  the  formalities  requir- 
ed by  the  statute  were  complied 
with  in  its  execution  in  their  pres- 
ence, and  positively  denied  that 
either  of  them  was  present  at  its 
execution  or  signed  the  attestation 
clanse.  It  was  proved  that  the 
testator  boarded  and  lodged  with 
the  alleged  subscribing  witnesses, 
who  were  husband  and  wife,  both 
at  the  time  said  will  purported  to 
have  been  executed,  which  was 
about  three  years  prior  to  the 
death  of  the  testator,  and  for  sev- 
eral years  prior  thereto  ;  that  the 
husband  had  been  a  subscribing 
witness  to  a  will  previously  execu- 
ted by  C,  and  that  the  will  in  dis- 
pute, apparently  properly  execu- 
ted, was  found  among  C.'s  papers 
after  his  death.  It  also  appeared 
that  the  will  and  the  attestation 
clause  were  in  the  handwriting  of 
C,  and  that  the  will  bore  his  sig- 
nature at  the  end  thereof.  C.  de- 
clared during  his  last  sickness  that 
the  will,  executed  as  he  had  de- 
scribed it,  was  either  among  his 
papers  or  that  he  had  given  it  to 
his  executor.     A  bag  containing 


the  testator's  papers,  among  which 
was  the  will  in  question,  was  pro- 
duced by  the  executor  at  a  meet- 
ing of  the  testator's  relatives,  in- 
cluding the  contestants,  held  at 
the  executor's  house  on  the  day  of 
the  testator's  death,  and  its  con- 
tents were  then  made  known  to 
the  parties  interested.  On  the  trial 
specimens  of  the  handwriting  of 
each  of  the  witnesses  were  put  in 
evidence,  and  from  a  comparison 
of  such  specimens  with  their  sig- 
natures to  the  attestation  clanse 
experts  testified  that  such  signa- 
tures were  respectively  in  the  gen- 
uine handwriting  of  such  wit- 
nesses. It  appeared  that  the 
testator  was  a  bachelor  about  fifty 
years  old,  and  worth  about  $12,000; 
that  he  had  been  for  some  time 
afflicted  with  a  disease  from  which 
his  death  within  a  short  time  might 
reasonably  have  been  anticipated. 
The  will  in  question  was  the  second 
made  within  five  years.  The  prior 
will,  duly  cancelled,  was  put  in 
evidence  and  proved  to  have  been 
executed  in  accordance  with  the 
forms  prescribed  by  the  statute. 
The  surrogate  found  as  a  fact  that 
the  subscribing  witnesses  to  the 
will  in  fact  signed  the  attestation 
clause,  and  he  decided  that  the 
will  was  properly  executed  by  the 
testator  and  the  witnesses. 

James  Lansing^  for  applts. 

Robert  H.  McClellan^  for  respt. 

Held^  No  error ;  that  the  circum- 
stances,  taken  in  connection  with 
the  full  and  regular  attestation 
clause  in  the  handwriting  of  the 
testator,  proved  to  have  been 
signed  by  the  witnesses,  weresuffi- 
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cient  to  authorize  the  finding  of 
the  surrogate. 

If  it  was  established  by  compe- 
tent evidence  that  the  subscribing 
witnesses  were  mistaken  as  to  the 
fact  of  acting  as  witnesses  to  the 
execution  of  the  will,  it  would 
follow  that  they  were  also  mista- 
ken in  their  testimony  as  to  the 
several  particulars  occurring  at 
the  time  of  such  signing.  2  Bradf., 
236,. 

Under  §  2620  of  the  Code  of  Civil 
Procedure  the  due  execution  of  a 
will  may  be  established  by  com- 
petent evidence,  even  against  the 
positive  testimony  of  the  subscrib- 
insj  witnesses  thereto,  which  sec- 
tion formulates  the  rule  established 
by  the  authorities.  25  N.  Y.,  425  ; 
83  id.,  594  ;  11  id.,  224  ;  2  Barb. 
Ch.,  59  ;  10  Paige,  91 ;  24  N.  Y., 
52. 

A  full  attestation  clause  regu- 
larly authenticated  is  entitled  to 
great  weight  in  the  determination 
of  the  question  of  fact  involved. 
3  Ourteis,  547  ;  24  N.  Y.,  55. 

Chaflfee  v.  Bap.  Miss.  Con.,  10 
Paige,  85  ;  Rutherford  v.  Ruther- 
ford, 1  Den.,  33;  In  re  will  of 
Kellum,  52  N.  Y.,  517  ;  Lewis  v. 
Lewis,  11  id.,  220 ;  Wooley  v. 
Wooley,  18  W.  Dig.,  574,  dfstin- 
guished. 

The  determination  of  the  ques- 
tion of  fact  involved  in  the  inquiry 
whether  a  will  has  been  properly 
executed  or  not  is  governed  by  the 
same  rules  of  law  which  control  in 
the  trial  of  other  questions  of  fact. 
The  proponent  has  the  affirmative 
of  the  issue,  and  if  he  fails  to  con- 
vince the  trial  court  by  satisfac- 
tory ^vi(J«n(56  that  each  and  every 


condition  required  to  make  a  good 
execution  of  the  will  has  been  com- 
plied with,  he  will  fail  in  establish- 
ing such  will. 

In  reviewing  questions  arising  on 
appeal  from  Surrogates'  Courts,  in 
cases  commenced  prior  to  Septem- 
ber 1,  1880,  this  Court  is  precluded 
by  section  1337  of  the  Code  of  Civil 
Procedure  from  re-examining  the 
conclusions  of  fact  reached  by  the 
Court  below,  except  in  cases  where 
the  Supreme  Court  has  reversed 
their  judgments  upon  such  ques- 
tions and  so  certify  in  their  order 
of  reversal.  §  1338;  87  N.  Y.,  514, 
623.  In  these,  as  in  other  appeals, 
this  Court  may  look  into  the  evi- 
dence given  on  the  trial  only  for 
the  purpose  of  seeing  whether 
there  is  competent  evidence  to  sup- 
port the  conclusions  of  fact  found 
by  the  trial  court,  and  if  there  is 
such  evidence  this  Court  is  con- 
cluded thereby. 

Judgment  of  General  Term,  af- 
firming decree  of  surrogate,  affirm- 
ed. 

Opinion  by  Ruger^  Ch.  J.  All 
concur,  except  Rapallo^  J.,  not 
voting. 

BENEVOLENT  SOCIETIES. 

N.  Y.  Court  of  Appeals. 

Story,  respL^  v.  The  Williams- 
burgh  Masonic  Mut.  Benefit  Assn., 
applL 

Decided  April  15,  1884. 

Plaintiff  was  the  designated  beneficiary  as  the 
wife  of  S.  in  a  certificate  issued  by  defend- 
ant. In  an  action  to  recover  upon  the  same 
it  was  claimed  that  8.  was  previously  mar- 
ried in  England  and  that  such  marriage  re- 
mained in  force  untU  his  death.  HM,  That 
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the  certificate  operated  as  an  assent  by  de- 
fendant to  plaintiff's  appointment  as  benefi- 
ciary and  entitled  her  on  the  dealh  of  S.,  in 
the  absence  of  any  other  appoinlment,  to 
demand  and  receive  the  fund. 

A  by-law  prescribing  the  duty  of  the  associa- 
tion to  pay  to  the  lawful  widow  of  a  de- 
ceased member  docs  not  prevent  it  from 
recognizing  as  a  beneficiary  one  designated 
by  the  member  as  holding  the  relation  to 
him  of  wife. 

Affirming  S.  C.  16  W.  Dig.,  478. 

This    action    was    brought     by 
plaintiff  as  the  widow  of  S.    to  re- 
cover $1,025  of  defendant  by  rea- 
son of  S.'s  membership  in  said  cor- 
poration at  the  time  of  his  death. 
It  was  conceded  that   S.  became  a 
member  of  the  defendant  in  1870 
and  so  continued  until  his  death. 
During  that  period  he  lived  with 
plaintiff  as  his  wife,  and  had  done 
so  since  their  marriage  in  1854,  the 
plaintiff  believing  herself  to  be  his 
lawful  wife  and   having  had  sev- 
eral children  by  him.  Defendant's 
constitution  declares  its  object  to 
be  to  provide  for  the  relief  of  wid- 
ows, orphans  and  heirs  of  deceased 
members.    Its  by-laws  declare  that 
within  sixty  days  after  the  death 
of  a  member,  its  board  of  directors 
shall  cause  to  be  '•  paid  over  to  his 
widow,  and  if  no  widow,  then  to 
his  children  or  their  legal  custo* 
dian,  and  if  no  children,    then  to 
the  person  or  persons  (herein  pro- 
vided for)  entitled  to  receive  the 
same,  as    many  dollars  as   there 
were  members  who  paid  the  last 
assessment."     In  June,  1878,  de- 
fendant issued  to  S.   a  certificate 
that  he  was  a  member  of  the  asso- 
ciation   and    that    in    accordance 
with  the  requirements  of  the  "By- 
laws and  articles  of  corporation," 
his  wife,  naming  the  plaintiff,  was 


designated  as  his  beneficiary  of 
all  funds  due  and  payable  by  the 
association  in  case  of  his  death. 
This  certificate  was  executed  by 
the  president,  secretary  and  treas- 
urer of  defendant  under  its  corpo- 
rate seal.  Plaintiff  testified  that 
she  knew  of  the  insurance  and 
with  one  or  two  exceptions  she 
paid  the  assessments  out  of  money 
she  had  earned,  which  evidence 
was  not  contradicted.  Defendant 
claimed  that  S.  was  married  to  one 
W.  in  England  in  1852,  who  is  still 
living  and  that  that  marriage  re- 
mained in  full  force  until  the  death 
of  S.  in  1880,  and  that  it  was  there- 
fore not  liable  to  plaintiff. 

C.  L.  LyoUy  for  applt. 

J.  Stewart  Ross^  for  respt. 

Heldy  Untenable ;  that  the  cer- 
tificate of  June,  18'? 8,  operated  as 
an  assent  by  defendant  to  the  ap- 
pointment of  plaintiff  as  benefi- 
ciary of  the  fund  which  should  be- 
come payable  on  the  death  of  S., 
and  entitled  her  upon  his  death, 
in  the  absence  of  any  other  or  dif- 
ferent appointment,  to  demand 
and  receive  it. 

Also  held^  That  while  defend- 
ant's by-law,  which  prescribed  the 
obligation  and  duty  of  the  associ- 
ation on  the  death  of  a  member, 
contemplated  a  payment  to  a  per- 
son who  should  be  the  lawful 
widow  of  a  deceased  member,  this 
was  not  such  a  limitation  of  the 
power  of  defendant  as  would  pre- 
vent it  from  recognizing  as  a  ben- 
eficiary one  designated  by  the 
member  as  holding  the  relation  to 
him  of  wife. 

Also  held.  That  the  non-disclo- 
sure by  S.   of  his  prior  marriage 
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was  not  a  fraad  on  defendant,  its 
obligation  was  not  enlarged  by 
making  plaintiff  the  beneficiary, 
nor  did  the  appropriation  of  the 
fund  for  her  benefit  contravene  the 
policy  or  objects  of  the  associa- 
tion. 

Jadgment  of  General  Term,  af- 
firming judgment  for  plaintiff, 
aflSrmed. 

Opinion  by  Andrews^  J.  All 
concur. 


MARRIED    WOMEN. 
GAGE. 


MORT- 


N.  Y.   Court  of   Appeals. 

Mack,   applt.y    v.  Austin,    exr., 
respf. 

Decided  April  15,  1884. 

In  the  absence  of  a  bond  or  an  express  cove- 
nant in  the  mortgage  to  pay,  there  is  no 
personal  liability  for  a  deficiency,  and  the 
remedy  of  the  mortgagee  is  confined  to  the 
mortgaged  premises.  No  such  covenant 
can  be  inferred  or  implied  from  a  clause  in 
a  married  woman's  mortgage  charging  her 
separate  estate. 

Affirming  8.  C,  17  W.  Dig.,  296. 

This  action  was  brought  to  re- 
cover a  deficiency  resulting  from 
the  foreclosure  of  a  mortgage  exe- 
cuted by  defendant's  testatrix,  and 
is  founded  upon  the  mortgage 
alone,  which  was  not  accompanied 
by  a  bond.  The  complainant  set 
out  the  mortgage  in  full.  After 
the  grant  x)f  the  land  described, 
the  mortgage  declares,  *'this  grant 
is  intended  as  a  security  for  the 
payment  of  the  sum  of  twelve  hun- 
dred dollars,  money  loaned  and 
advanced  to  said  party  of  the  first 
part  for  her  benefit  and  on  the 
credit   of    her   separate   estate." 


There  was  no  express  covenant  to 
pay  the  sum  named  in  the  con- 
dition of  the  mortgage.  The 
complaint  averred  that  the  mort- 
gagor had  other  separate  property 
than  that  covered  by  the  mortgage. 

The  complaint  was  demurred  to 
,as  not  stating  facts  suflBcient  to 
constitute  a  cause  of  action,  and 
the  demurrer  was  sustained. 

Chester  M,  Elliott^  for  applt. 

H.  V,  Howland^  for  respt. 

Held^  No  error;  that  in  the  ab- 
sence of  an  express  covenant  to 
pay  no  personal  liability  for  a  de- 
ficiency arose,  and  the  remedy  of 
the  mortgagee  was  confined  to  the 
lands  mentioned  in  the  mortgage. 
1  R.  S.,  689  ;  2  Mod.,  36. 

The  clause  in  the  mortgage  as  to 
charging  the  mortgagor's  separate 
estate  limits  the  charge  to  so  much 
thereof  as  is  described  in  the  mort- 
gage, and  does  not  make  the  mort- 
gagor liable  personally  and  irre- 
spective of  such  property.  2  Barb. 
Ch.,  6S9;  15  Hun,  87.  A  promise  to 
charge  herself  personally  cannot 
be  inferred  or  implied. 

Judgment  of  General  Term,  af- 
firming judgment  dismissing  com- 
plaint, affirmed. 

Opinion  by  Finch^  J.  All  con- 
cur. 


CLOUD  ON  TITLE. 

N.  Y.  Court  of  Appeals. 

Clarke,    applL^   v.    Davenport, 
Comptroller,  respt. 

Decided  April  15,  1884. 

An  action  to  set  aside  a  certificate  on  a  sale  for 
unpaid  taxes,  as  a  cloud  on  title,  within 
a  month  after  the  tax  sale  is  premature. 
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To  authorize  a  court  of  equity  to  remove  the 
lien  of  an  assessment  as  a  cloud  on  title  it 
must  appear  that  the  record  of  proceedings 
is  not  void  on  its  face,  and  tliat  the  claim- 
ant under  it  would  not  by  his  proofs  in  an 
attempt  to  enforce  his  claim  develope  the 
defect  rendering  it  invalid. 

Mere  apprehension  and  groundless  fears  are 
not  enough  to  sanction  such  an  action,  but 
it  must  appear  that  there  is  a  determination 
to  create  the  cloud. 

Affirming  S.  C,  17  W.  Dig.,  184. 

This  action  was  brought  to  set 
aside  a  certificate  issued  by  the 
comptroller  upon  a  sale  of  lauds 
for  taxes,  on  the  ground  that  the 
same  was  irregular  and  void,  and 
to  cancel  the  same  if  it  had  been 
issued,  and  if  it  had  not  to  enjoin 
the  comptroller  from  issuing  the 
same  ;  and  also  to  enjoin  him  from 
executing  a  deed  by  virtue  of  the 
sale  for  taxes.  PlaintiflE  claimed 
that  he  was  entitled  to  maintain 
the  action  because  the  certificate 
of  sale  was  a  cloud  upon  his  title. 
The  taxes  for  which  the  land  was 
sold  were  irregularly  and  illegally 
laid.  The. action  was  brought 
within  a  month  after  the  sale  was 
made. 

JaToes  B.  Olney^  for  applt. 

Wm.  A.  Poste,  for  respt. 

jBfeZd,  That  the  action  was  pre- 
maturely brought.  To  author- 
ize the  interposition  of  the  court 
to  remove  the  lien  of  an  as- 
sessment as  a  cloud  upon  title, 
it  must  appear  that  the  record  of 
proceedings  is  not  void  upon  its 
face,  and  that  the  claimant  under 
it  would  not  by  the  proof  he  would 
be  obliged  to  produce,  in  the  event 
of  an  attempt  to  enforce  his  claim, 
develope  the  defect  rendering  it 
invalid.  81  N.  Y.,  156  ;  69  id.,  606. 
An  action  like   the  present  could 


not  be  maintained  unless  the  cer- 
tificate was  a  presumptive  lien 
under  the  statute.  39  N.  Y.,  386; 
14  id.,  9.  Mere  apprehension  and 
groundless  fears  are  not  enough  to 
sanction  such  an  action.  It  must 
appear  that  there  is  a  determina- 
tion  on  the  part  of  the  defendant 
to  create  the  cloud.  63  N.  Y.,  489. 

Scott  V.  Onderdonk,  14  N.   Y., 
16,  distinguished. 

Judgment  of  General  Term,  af- 
firming judgment  dismissing  com 
plaint,  affirmed. 

Opinion  by  Miller^  J.    All  con- 
cur. 


ASSAULT.    EVIDENCE. 

N.  Y.  Court  of  Appeals. 

The  People,  respfs.,  v.  Irving, 
appU. 

Decided  April  16,  1884. 

On  a  trial  for  an  assault  the  prisoner,  on  cross- 
examination,  was  asked  whether  he  had 
assaulted  a  fellow  member  of  the  legislature. 
Held,  That  the  question  was  a  proper  one. 

Mere  charges  or  accusations  or  even  indict- 
ments against  a  witness  cannot  be  inquired 
into  for  the  purpose  of  discrediting  him, 
but  the  inquiries  must  be  as  to  specific  facts 
which  tend  to  discredit  him  or  impeach  his 
moral  character. 

The  prisoner  struck  complainant  on  the  head 
with  the  butt  end  of  a  pistol.  BM,  That 
the  description  of  the  pistol  by  its  name  in 
connection  with  the  character  of  the  wound 
inflicted  was  sufBcient  to  carry  to  the  jury 
the  question  whether  it  was  an  instrument 
likely  to  produce  grievous  bodily  harm. 

Aflarming  S.C.,  18  W.  Dig.,  335. 

The  defendant  was  indicted  for 
assault  and  battery.  The  com- 
plainant testified  that  the  assault 
was  without  provocation  and  so 
brutal  and  causeless  as  to  indicate 
in  complainant  either  temporary 
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intoxication  or  unasual  ugliness 
of  temper.  His  testimony  was 
corroborated  by  one  witness.  De- 
fendant testified  in  his  own  behalf 
and  he  and  three  of  his  witnesses 
swore  that  the  complainant  rushed 
at  defendant  using  abusive  lan- 
guage and  having  a  bottle  in  his 
hand  and  that  defendant  merely 
laughed  and  walked  away,  and 
that  afterwards  the  complainant 
and  one  Mc  D.  had  a  fight  from 
which  the  complainant's  injuries 
might  have  arisen. 

On  the  cross-examination  of  de- 
fendant questions  as  to  whether  he 
had  committed  other  offenses  were 
put,  which  were  objected  to,  but 
the  objections  were  overruled  and 
exceptions  taken.  All  of  these  in- 
quiries except  two  were  answered 
in  the  negative.  One  of  these  was 
as  to  whether  he  assaulted  a  fellow 
member  of  the  legislature  and  was 
expelled  from  that  body.  He  de- 
nied the  expulsion  but  admitted 
the  assault. 

W.  Bourke  CocTcran^  for  applt. 

Joftn  Vincent^  for  respts. 

Heldj  That  the  question  was  a 
proper  one  within  the  discretion 
of  the  trial  court ;  that  the  assault 
referred  to  indicated  disregard  of 
the  law,  contempt  for  personal 
rights  and  an  ungovernable  temper 
prompting  to  a  criminal  act. 

Mere  charges  or  accusations,  or 
even  indictments  against  a  witness, 
may  not  be  inquired  into  for  the 
purpose  of  discrediting  ^im,  since 
they  are  consistent  with  innocence 
and  may  exist  without  moral  de- 
linquency, but  the  inquiries  must 
be  as  to  specific  facts  which  tend 
to  discredit  the  witness  or  impeach 


his  moral  character.  76  N.  Y.,  288; 
72  id.  671 ;  79  id.  594  ;  72  id.  393  ; 
94  id.  143,  144. 

Nolan  V.  Brooklyn  City  &  N. 
Y.  RR.  Co ;  87  N.  Y.  68,"  distin- 
guished. 

The  evidence  showed  that  the 
defendant  struck  the  complainant 
twice  on  the  left  side  of  the  head 
with  the  butt  end  of  a  pistol,  se- 
verely injuring  him.  The  pistol 
was  not  produced  or  otherwise 
described  than  by  its  common 
name.  The  question  whether  the 
pistol  in  the  hands  of  defendant 
was  an  instrument  or  thing  likely 
to  produce  grevious  bodily  harm 
was  submitted  to  the  jury. 

Held,  No  error ;  that  the  pistol 
was  capable  of  being  used  other- 
wise than  by  firing,  and  the  des- 
cription of  it  by  its  name,  in  con- 
nection with  the  character  of  the 
wound  inflicted,  was  suflBcient  to 
carry  to  the  jury  the  question  of 
fact. 

Judgment  of  General  Term,  af- 
firming judgment  of  conviction, 
affirmed. 

Opinion  by  Finch,  J,  All  con- 
cur, except  Buger,  Gh,J.,  and  Ra- 
pallo,  J.y  not  voting. 


RECORD.     SUBROGATION . 

N.  Y.  Court  of  Appeals. 

Clark,  applt,  v.  Mackin  et  al., 
exrs.,  impld.,  respts. 

Decided  March  21,  1884. 

The  mortgage  in  suit  was  assigned  after  being 
recorded  by  S.,  the  mortgagee,  to  plaintiff's 
assignor,  but  the  assignments  were  not  re- 
corded, and  S.  thereafter  executed  and 
delivered  a  satisfaction  piece,  which  was 
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recorded.  Subsequently  a  mortgage  on 
the  same  premises  was  given  to  R.  et  al., 
who  had  knowledge  of  the  prior  mortgage, 
and  they  assigned  the  same  for  value  to 
defendants,  who  took  without  notice  and 
recorded  their  assignment,  which  contained 
a  guaranty  of  payment.  Held,  That  plain- 
tiffs mortgage  was  not  entitled  to  priority 
.  as  to  defendants,  but  that  plaintiff  was  en- 
titled to  redeem  defendants'  mortgage  and 
to  be  subrogated  to  all  their  rights  includ- 
ing the  guaranty. 
Modifying  S.  C,  18  W.  Dig.,  250. 

This  action  was  brought  to  fore- 
close a  mortgage  executed  by  M. 
to  S.  and  recorded  February  1, 
1856.  On  April  30,  1856,  S.  as- 
signed the  mortgage  to  D.,  who 
on  January  13,  1880,  assigned  the 
same  to  plaintiff.  None  of  these 
assignments  have  ever  been  re- 
corded. On  October  11,  1873,  S. 
executed  a  satisfaction  of  said 
mortgage  which  was  recorded  Oc- 
tober 17,  1873.  On  January  22, 
1876,  McN.,  having  become  the 
owner  of  the  property  in  question, 
executed  a  mortgage  thereon  to  R. 
and  T.,  which  was  recorded  Janu- 
ary 26,  1876.  It  appeared  that  R. 
and  T.  took  this  mortgage  with 
noticeof  the  existence  of  plaintiff's 
mortgage.  They  assigned  their 
mortgage  on  February  I,  1877,  to 
defendants  M.  and  V.,  as  execu- 
tors, they  paying  the  full  amount 
of  the  mortgage  as  consideration. 
The  assignment  to  them  was  re- 
corded February  2,  1877,  and  was 
taken  in  good  faith,  without  knowl- 
edge of  the  existence  of  plaintiff's 
mortgage.  It  contained  a  guar- 
anty of  payment  by  the  assign- 
ors. Defendants  foreclosed  their 
mortgage  prior  to  the  commence- 
ment of  this  action  and  took  judg- 
ment requiring  R.  and  T.  to  pay 
Vol,  19.— No.  la. 


any  deficiency.     Plaintiff  was  not 
made  a  party  to  that  action. 

Henry  Bacon^  for  applt. 

E,  A.  Brewster,  for  respts. 

Held,  That  plaintiff's  mortgage 
was  not  entitled  to  priority  over 
the  mortgage  held  by  defendants 
M.  and  V.,  the  assignment  to  them 
having  been  taken  without  know- 
edge  or  notice  of  plaintiff's  mort- 
gage, which  had  been  satisfied  of 
record.  66  N.  Y.,  77;  87  id., 
446.  In  the  hands  of  a  mortgagee 
who  had  notice  of  the  existence  of 
plaintiff's  mortgage  the  latter 
would  be  entitled  to  a  priority. 
Plaintiff  should  not  be  deprived  of 
this  priority  because  of  the  assign- 
ment to  M.  and  K.,  and  is  entitled 
in  equity  to  redeem  the  mortgage 
to  R.  and  T.,  and  to  acquire  all 
the  rights  wliich  passed  by  virtue 
of  their  assignment  of  the  mort- 
gage to  M.  and  V.,  and  the  guar- 
anty contained  in  the  same  and  to 
be  subrogated  in  their  place  upon 
payment  of  their  lien  for  the  mort- 
gage, interest  and  costs,  82  N.  Y., 
155;  66  id.,  363;  70  id.,  553,  and 
a  provision  should  be  made  in  the 
decree  to  that  effect.  The  fact 
that  R.  and  T.  are  not  parties  to 
this  action  cannot  affect  this  dis- 
position of  the  case.  It  is  no  ob- 
jection to  granting  relief  to  plain- 
tiff  by  directing  an  assignment  of 
the  mortgage  to  her  that  no  such 
relief  is  demanded  in  the  complaint. 
Such  relief  could  not  affect  the 
rights  of  R.  and  T.,  as  they  would 
be  at  liberty  to  contest  any  claim 
plaintiff  might  have  against  them 
by  virtue  of  the  bond  and  mort- 
gage assigned   to  M.  and  V.   and 
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the  judgment  of  foreclosure  there- 
on. 

Judgment  of  General  Term,  af- 
firming judgment  dismissing  com- 
plaint as  to  defendants  M.  and  V., 
modified  accordingly. 

Opinion  by  Miller,  J.  ;  Rapallo^ 

Earl    and    Finch,    JJ,^   concur; 

Ruger,  Ch.  /.,  Andrews  and  Dan- 

forth,  JJ,^  for  affirmance  without 

modification. 


NEGLIGENCE.    CHARGE. 

N.  Y.  Supreme  Court.  General 
Term.     First  Dept. 

Charles  S.  Archer,  respL^  v.  The 
N.  Y.,  N.  H.  &  H.  RR.  Co.,  applL 

Decided  March  7,  1884. 

In  an  action  to  recover  damages  for  injuries 
caused  by  being  struck  by  a  railroad  train 
passing  a  depot-platform  upon  which  plain- 
tiff claimed  to  have  been  standing  at  the 
time,  the  court  charged  the  jury  as  follows  : 
"Now,  gentlemen,  what  the  defendant 
was  bound  to  do,  or  what  it  was  not  bound 
to  do,  what  precautions  it  was  bound  to 
take,  or  not  to  take,  I  leave  to  you,  under 
the  circumstances  of  this  case,  to  say  in 
determining  the  question  of  negligence. 
Held,  Error. 

Appeal  from  judgment  recovered 
on  verdict  of  a  jury,  and  from  or- 
der denying  motion  for  a  new  trial. 

Plaintiff  brought  this  action  to 
recover  damages  for  injuries  sus- 
tained by  being  struck  by  one  of 
defendant's  trains  while  it  was 
passing  the  platform  of  defendant' s 
depot  at  Hartford,  on  which  plain- 
tiff claimed  to  have  been  standing 
at  the  time. 

The  accident  took  place  on  the 
night  of  October  20th,  1880,  and  it 
was  proved  on  the  part  of  defend- 


ant that  the  platform  was  lighted 
by  a  number  of  lamps;  that  the 
headlight  of  the  engine  on  the  ap- 
proaching train  was  lighted  and 
illuminated  the  tracks  in  front  of 
it,  and  that  the  whistle  was  blown 
and  the  bell  was  rung  as  the  train 
approached  the  depot. 

The  court  charged  the  jury, 
among  other  things,  as  follows : 

'*Now,  gentlemen,  what  they 
were  bound  to  do,  what  precautions 
they  were  bound  to  take  or  not  to 
take,  I  leave  you,  under  the  cir- 
cumstances of  this  case,  to  say  in 
determining  the  question  of  neg- 
ligence." 

H,  H.  Anderson^  for  applt. 

Dennis  McMahon^  for  respt. 

Held^  Error ;  that  by  the  direc- 
tion which  was  given  the  jury  were 
placed  at  the  largest  liberty  to  con- 
sider and  determine  for  themselves 
whether  the  railway  company 
should  or  should  not  have  adopted 
other  precautions  than  it  did  to 
protect  itself  against  the  charge  of 
negligence.  What  such  precau- 
tions might  be  supposed  to  be  were 
in  no  manner  defined  by  the  court; 
but  the  jury  were  left  to  devise, 
imagine,  or  invent  them  for  them- 
selves. 

That  this  was  not  the  province 
of  the  jury.  40  N.  Y.,  9;  58  id., 
451  ;  70  id.,  119;  71  id.,  228. 

Judgment  reversed  and  a  new 
trial  ordered. 

Opinion  by  Daniels^  J.;  Brady ^ 
J".,  concurs  in  the  result. 
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RECEIVER.     COSTS. 

N.  Y.  SuPREMB  Court.   General 
Term.     First  Dkpt. 

In  re  petition  of  James  H.  Baily, 
receiver. 

Decided  Jan.  25,  1884. 

A  receiver  of  a  corporation  is  not  entitled  to 
tlie  proceeds  of  a  Judgment  for  costs  en- 
tered on  the  dismissal  of  the  complaint  in 
an  action  brought  against  the  corporation 
before  his  appointment,  but  which  was  not 
determined  and  the  judgment  entered  until 
afterward. 

Such  Judgment  for  all  ordinary  legal  purpose 
is  the  property  of  the  attorney  who  de- 
fended the  action  for  the  corporation. 

In  January,  1883,  one  G.  com- 
menced an  action  against  the  Pel- 
ham  &  Portchester  RR.  Co.  Sub- 
sequently appellant  was  appointed 
receiver  of  said  company  in  a  judg- 
ment creditor' s  action.  After  such 
appointment  the  action  brought 
by  G.  came  to  trial  and  the  com- 
plaint was  dismissed,  and  judg- 
ment entered  in  favor  of  the 
company  for  costs;  and  thereafter 
such  judgment  was  paid  to  appel- 
lant. Subsequently  the  attorney 
of  the  company  in  the  action 
brought  by  G.  issued  execution 
against  G.  for  the  collection  of  such 
judgment;  and,  thereupon,  the 
receiver  applied  for  an  order  re- 
straining its  collection  on  the 
ground  that  it  had  already  been 
paid  to  him.  This  application 
resulted  in  an  order  directing  the 
receiver  to  pay  over  to  the  attorney 
the  amount  of  the  judgment,  and 
from  that  order  he  appealed, 
claiming  that  he  was  entitled  to 
collect  the  judgment  as  an  asset  of 
the  company,  and  that  the  attor- 


ney must  share  with  the  other 
creditors  in  a  pro  rata  distribution 
of  such  assets,  and  relied  upon 
Bowling  Green  Savings  Bank  v. 
Todd,  64  Barb.,  146,  and  Barnes 
V.  Newcombe,  11  W.Dig.,  605;  id. 
573. 

Wm.  E.  WaVdey,  for  applt. 

Harwood  R.  Pooly  for  respt. 

Held^  That  the  cases,  supra^  re- 
ferred only  to  the  rigjits  of  ordi- 
nary creditors  of  the  corporation 
and  had  no  relation  whatever  to 
the  costs  of  a  successful  defence 
recovered  by  judgment  in  the  name 
of  the  corporation.  Such  a  judg- 
ment, consisting  exclusively  of 
costs,  is,  for  all  ordinary  legal 
purposes,  the  property  of  the  at- 
torney, and  its  entry  is  legal  notice 
of  the  attorney's  lien,  and  such 
lien  cannot  be  discharged  by  pay- 
ment to  any  one  but  the  attorney, 
and  if  the  judgment  debtor  pay  it 
to  any  other  party  he  does  so  at 
his  peril.     51  N.  Y.,  140,  143. 

That  as  between  the  receiver 
and  the  attorney  the  former  had 
no  right  to  the  costs,  and  he  was 
very  properly  ordered  to  refund 
them  to  the  latter. 

Order  affirmed. 

Opinion  by  Daniels^  J. :  Brady^ 
J.y  concurs. 


WILLS. 

N.  Y.  Court  of  Appeals. 

Finley,  admr.,  respt y  v.  Bent, 
exr.,  et  al.,  applts. 

Decided  March  21,  1884. 

Testator  bequeathed  the  residue  of  his  estate 
to  his  executors  in  trust  to  convert  it  into 
personal    property,   divide   it   into   equal 
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shares  and  pay  the  income  of  one  share  to 
each  of  his  children  and  the  principal  in 
certain  proportions  at  the  end  of  one,  three 
and  five  years.  The  will  provided  that  if 
either  child  died  before  the  fall  payment  of 
the  whole  of  his  or  her  share,  such  share 
should  be  paid,  &c.  HMy  That  the  shares 
of  the  children  vested  at  once  on  the  death 
of  testator;  that  the  words  '*  full  payment" 
referred  to  the  payment  of  the  instalments, 
and  it  was  not  intended  that  the  bequest 
should  go  over  if  for  any  reason  payment 
was  delayed  beyond  five  years,  but  only  in 
case  the  legatee  died  before  any  was  paya 
ble  or  before  full  payment  could  be  made. 

B.,  after  making  iu  his  will  cer- 
tain dispositions  of  property,  de- 
vised and  bequeathed  the  residue 
of  his  estate  to  his  executors,  in 
trust,  among  other  purposes,  to 
sell  and  dispose  of  all  his  real  es- 
tate as  soon  as  they  conveniently 
could  after  his  decease,  and  to 
divide  and  dispose  of  the  net 
proceeds  in  the  manner  directed. 
They  were  to  invest  and  keep  in- 
vested $10,000  for  the  benefit  of  his 
wife,  and  without  delay  to  divide 
the  remainder  into  three  shares 
and  invest  one  for  each  of  his  three 
children,  S.,  E.  and  A.  The  in- 
vestments to  be  bonds  and  mort- 
gages on  real  estate  or  interest 
bearing  securities  of  the  State  of 
New  York  or  the  United  States, 
and  to  pay  the  income  thereof  to 
the  child  for  whose  benefit  the 
same  was  invested.  At  the  end  of 
one  year  from  the  testator's  death 
the  executors  were  to  pay  to  each 
of  the  children  out  of  the  princi- 
pal of  his  or  her  share  $7,000,  and 
at  the  end  of  two  years  after  the 
first  payment  to  pay  to  each  of 
his  children  the  further  sum  of 
$5,000,  and  at  the  end  of  five  years 
after  his  decease  they  were  to  pay 


to  each  of  his  children  the  balance 
of  his  or  her  share.  The  will  pro- 
vided that  if  either  of  the  children 
died  before  the  full  payment  of 
the  whole  of  his  or  her  share  of 
such  residue"  the  executors 
should  pay  the  share  of  the  child 
so  dying,  or  so  much  thereof  as 
remained  unpaid,  "to  his  or  her 
lawful  issue  then  surviving,  and 
should  such  child  have  no  lawful 
issue,  then  to  pay  over  and  divide 
his  or  her  share  then  remaining 
unpaid  to  and  among  my  children 
then  living  and  the  lawful  issue  of 
such  of  them  as  may  be  then  de- 
ceased, in  equal  proportions,  share 
and  share  alike,  such  issufe  to  re- 
ceive the  same  share  their  parents 
would  have  been  entitled  to  if  then 
living."  A.,  the  testator's  daugh- 
ter, who  was  plaintiff's  wife,  died 
more  than  five  years  after  her 
father  intestate,  leaving  an  in- 
fant son.  At  the  time  of  her  death 
a  considerable  portion  of  the  real 
estate  of  the  testator  had  not  been 
converted,  and  no  portion  of  it  had 
been  transferred  to  her.  This  ac- 
tion was  brought  to  compel  the 
executors  to  sell  the  real  estate 
and  to  account  for  and  distribute 
the  proceeds  and  to  account  for 
and  distribute  all  other  property 
remaining  in  their  hands  unac- 
counted for  and  undistributed. 

John  W.  Boothhy^  for  applts. 

Johh  H.  Clapp^  for  respt. 

Held^  That  the  interest  of  A.  in 
the  proceeds  of  the  real  estate 
passed  to  plaintiff,  her  personal 
representative  ;  that  the  direction 
in  the  will  to  the  executors  to  sell 
the  real  estate  operated  as  a  con- 
version   thereof    into   personalty, 
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and  for  the  purposes  of  the  will, 
and  its  construction,  and  the  de. 
volution  of  the  estate,  it  must  be 
treated  as  personalty  from  the 
time  of  the  testator's  death  ;  the 
shares  of  the  children  vested  at 
once  upon  the  death  of  the  testa- 
tor. The  words  *'fall  payment" 
must  be  held  to  have  reference  to 
the  payment  of  the  instalments 
the  will  required  to  be  made.  The 
language  used  did  not  mean  that 
the  bequest  should  go  over  in  case 
for  any  reason  payment  had  been 
delayed  beyond  the  five  years,  but 
it  was  only  in  case  the  legatee  died 
before  any  of  it  was  payable,  or 
after  a  portion  of  her  share  had 
been  paid  and  before  full  payment 
could  be  made,  that  it  should  go 
over.  L.  R.,  12  Ch.  Div.,  639;  43 
N.  Y.,  303,  368. 

Order  of  General  Term,  revers- 
ing judgment  dismissing  com- 
plaint, affirmed,  and  judgment 
absolute  for  plaintiff  on  stipula- 
tion. 

Opinion  by  Earl,  J,  All  con- 
cur. 


PARTITION. 

N.Y.  Supreme  Court.  Genkral 
Term.      Second  Dept. 

Eugene  Odell  et  al.,  respts,,  v. 
Abraham  B.  Odell  et  al.,  appUs. 

Decided  Feb.,  1884. 

Whether  a  sale  shall  be  ordered  before  any 
atiempt  at  actual  partition  has  been  made 
is  a  question  to  be  determined  from  all  the 
facts  and  circumstances  of  the  case. 

Where  the  property  in  question*  consisted  of 
farming  land  with  only  one  set  of  buildings 
thereon  and  the  undivided  shares  of  the 
owners  were  respectively  subject  to  mort- 


gage. Held,  A  proper  case  in  which  to  de- 
cree a  sale  instead  of  attempting  actual 
partition. 

Appeal  by  defendants  Abraham 
B.  and  Charles  H.  Odell  from  so 
much  of  a  judgment  of  partition 
as  confirms  the  report  of  the  ref- 
eree respecting  the  necessity  of  a 
sale  of  the  premises  and  from  so 
much  as  directs  a  sale. 

The  premises  in  question  consist 
of  a  farm  of  200  acres,  situate  in  a 
farming  district  near  the  city  of 
Yonkers,  upon  which  there  is  only 
one  set  of  buildings.  The  plaintiff 
Eugene  Odell  is  the  owner  of  a 
one-third  undivided  interest,  sub- 
ject to  two  mortgages  amounting 
to  about  $9,000  ;  Abraham  B. 
Odell  owns  a  one-third  undivided 
interest,  subject  to  two  mort- 
gages amounting  to  $6,000,  and 
Charles  owns  a  one  third  interest, 
subject  to  a  mortgage  of  $3,000 
and  interest.  The  other  defend- 
ants are  the  respective  mortgagees. 

The  referee  found  that  the  whole 
of  the  premises  are  so  situated 
that  an  actual  partition  thereof 
cannot  be  made  without  great 
prejudice  to  the  interests  of  the 
parties  and  that  a  sale  of  the  whole 
of  the  premises  is  necessary  and 
expedient. 

JSTeld,  No  error  ;  that  whether  a 
sale  shall  be  ordered  in  the  first 
instance,  or  before  any  attempt 
has  been  made  at  actual  partition, 
is  a  question  to  be  determined 
from  all  the  facts  and  circumstan- 
ces of  the  case.  The  condition  of 
the  parties,  the  location  and  na- 
ture of  the  property,  the  market 
for  it  as  a  whole  or  in  separate  par- 
cels, the  practicability  of  making 
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an  eqailable  actual  partition; 
are  to  be  considered  in  forming  a 
conclusion  upon  this  question. 

We  do  not  think,  considering 
all  the  circumstances,  that  it  would 
be  proper  to  attempt  an  actual 
partition  of  this  property.  Each 
share  seems  to  be  already  encum- 
bered by  mortgages.  Only  one 
allotment  could  have  any  build- 
ings upon  it  and  the  other  two 
would  therefore  be  for  a  long  time 
without  any  facilities  for  a  benefi- 
cial use  as  farms.  If  the  parties 
are  unable  to  keep  the  premises 
free  from  encumbrances  now,  much 
less  will  they  be  able  to  put  up 
the  necessary  buildings  for  carry- 
ing on  three  farms  instead  of  one, 
or  to  pay  compensation  if  neces- 
sary to  produce  equality  of  parti- 
tion. Indeed  the  mortgages  upon 
one  share  are  already  in  a  fore- 
closure judgment.     65  Barb.,  192. 

It  is  a  fair  conclusion  from  the 
evidence  that  an  actual  partition 
cannot  equitably  or  properly  be 
made  and  that  it  is  for  the  interest 
of  all  the  parties  to  have  a  sale  of 
the  property  in  such  manner  as  to 
aggregate  the  largest  amount  pos- 
sible. 

Judgment  affirmed,  with  costs. 

Opinion  hj  PrcUt^  J.;  Barnard^ 
P.  J.,  concurs;  Dykman,  J.j  not 
sitting. 

CORPORATIONS.  CONTRACT. 

N.  Y.  Supreme  Court.  General 
Term.    Fourth  Dept. 

The  Utica  Water  Works  Co., 
respt.y  V.  The  City  of  Utica,  applt. 

Decided  Jan.,  1884. 


Where  the  tiUe  of  an  Act  of  the  Legislature 
expresses  a  general  purpose  all  matters 
fiurly  connected  with  it  are  proper  to  be 
incorporated  in  the  Act  and  are  germane 
to  its  title. 

Various  terms  and  conditions  of  a  contract 
to  furnish  a  city  with  water  by  an  incor- 
porated company  considered. 

Appeal  from  judgment  rendered 
upon  decision  of  the  trial  at  Cir- 
cuit without  a  jury. 

Action  on  a  contract  made  in 
pursuance  of  *'  An  Act  to  author- 
ize the  Utica  Water  Works  Com- 
pany to  increase  its  capital  stock, 
and  to  contract  with  the  Common 
Council  of  the  City  of  Utica  for  a 
supply  of  water  in  said  city  for 
theextinguishmentof  iires."  Laws 
of  1867,  Chap.  293.  The  first  sec- 
tion of  the  act  authorizes  the  mak- 
ing of  such  contract,  and  the  sec- 
ond section  provides  that  the  com- 
pany may  increase  its  capital 
stock  to  a  sum  not  exceeding 
$200,000.  The  contract  was  made 
May  19,  1868.  The  obligation  of 
the  company  to  perform  was  made 
dependent  on  its  ability,  by  No- 
vember 15th,  following,  to  raise 
funds  sufficient  to  complete  the 
works  mentioned  in  the  contract. 
The  city  was  to  furnish  the  hy- 
drants and  pay  for  putting  them  in. 
For  furnishing  water  for  the  then 
settled  portion  of  the  city,  shown 
on  a  map  referred  to  in  the  con- 
tract, the  company  was  to  have 
$10,000  per  annum  and  one-half 
of  its  taxes  paid  in  excess  of  $1,000, 
or  if  the  works  should  cost  less 
than  $125,000  the  charge  was  to 
be  7  per  cent,  on  the  cost,  instead 
of  $10,000  per  annum.  The  con- 
tract further  provides:  "If  said 
city  shall  determine  to  have  said 
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water  pipes  extended  on  any  street 
beyond  the  point  designated  on 
said  map  the  said  company  agree  to 
extend  the  same  to  such  point  as 
may  be  designated,  the  city  agree- 
ing to  pay,  in  addition  to  the  snm 
herein  specified,  seven  per  cent, 
upon  the  cost  of  said  extension,  or 
new  work." 

C  j9.  Adams^  for  applt. 
F.  KernaUy  for  respt. 
Held^  That  the  act  embraces  but 
one  subject,  within  the  meaning  of 
Section  16  of  Article  3  of  the  Con- 
stitution of  this  State,  and  that 
was  expressed  in  its  title.  60  N. 
Y.,  533,  and  cases  cited  by  Church, 
C.  J. 

The  Gonditiou  as  to  raising  funds 
having  been  duly  performed,  and 
the  contract  having  been  since  re- 
cognized as  binding  and  acted  un- 
der by  both  parties,  their  present 
attitude  toward  each  other  is  as  if 
the  condition  had  never  existed. 

It  was  proper  that  the  city  should 
furnish  hydrants,  in  order  to  have 
such  as  would  fit  and  work  prop- 
erly with  their  hose  and  fire  appa- 
ratus. 

The  arrangement  for  future  ex 
tension  was  beneficial  for  the  city, 
and  within  the  power  conferred  by 
the  act.  The  contract  furnished  a 
mode  of  computation  by  which  the 
sum  to  be  paid  annually  by  the 
city  could  be  ascertained. 

The  contract  does  not  violate  the 
city  charter  provision  that  the 
council  shall  contract  no  debts 
which  shall  not  be  payable  within 
the  fiscal  year  in  which  it  is  con- 
tracted, and  which  cannot  be  dis- 
charged from  the  income  of  such 
year. 


The  effect  of  the  contract  is  not 
a  remission  of  taxes,  but  simply  a 
resort  to  the  amount  of  taxes  as  a 
measure  of  compensation. 

The  compensation  for  extension 
is  seven  per  cent,  of  its  cost,  to  be 
paid  annually,  in  addition  to  the 
annual  payment  specified.  The 
parties  did  not  intend  that  the  ex- 
tension should  be  paid  for  by  pay- 
ing only  seven  per  cent,  of  its  cost; 
and  so  the  parties  have  construed 
it,  the  city  having  paid  seven  per 
cent,  upon  the  cost  of  the  exten- 
sion every  year  since  its  comple- 
tion in  1868  to  1882. 

It  being  necessary  to  take  proof 
to  establish  the  amount  of  taxes 
paid  by  plaintiff,  and  other  dato, 
an  action,  and  not  mandamus^  is 
the  proper  remedy. 

Plaintiff's  claim  not  having  been 
presented  to  the  chief  fiscal  officer 
of  the  city  for  payment  before 
suit,  costs  below  were  refused  to 
plaintiff  under  §  3245  of  the  Code. 
That  section  does  not  apply  to  costs 
of  appeal,  and  respondent  is  enti- 
tled to  costs  under  subd.  4  of 
§  3251. 
Judgment  affirmed. 
Opinion  by  Smith,  P.  J, ;  Har- 
din and  Barker,  J  J.,  concur. 


CONTRACT.    MISTAKE. 

N.Y.  Supreme  Court.    General 
Term.    Second  Dept. 

Edward  J.  Burro wes,  respL,  v. 
John  M.  Peck,  applt. 

Decided  Feb.,  1884. 

An  agreement  to  sell  land  presupposes  title 
in  the  seller  and  cannot  be  performed  by 
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an  assignment  of  a  certificate  of  sale  of  the 
land  for  taxes. 
Where  money  was  paid  upon  such  a  contract 
by  a  laboring  man,  who  had  no  knowledge 
of  the  requisites  of  a  good  title,  relying  upon 
a  representation  that  a  deed  from  the 
comptroller  would  be  the  strongest  one  he 
could  get,  EM,  That  he  was  entitled  to  re- 
cover back  the  money  so  paid. 

Appeal  from  judgment  in  favor 
of  plaintiff. 

Action  to  recover  back  money- 
paid  upon  a  contract  for  the  sale 
of  land. 

The    parties     entered    into    an 
agreement  for  the  sale  and   pur- 
cliase    of  certain  land    for    $500, 
whereupon  plaintiff  asked  defend- 
ant how  they  should  manage  about 
the    deed.     Defendant    produced 
certificates  for  the  sale  of  the  land 
for  taxes  of  1870,  and  told  plain- 
tiff he  would  assign  them  to  him 
and  he  could  get   his  deed  from 
the    Comptroller.      On  plaintiff's 
asking  if  such  a  deed  was  all  right 
defendant  replied  that  that  "  was 
the    strongest  deed    he  could  get 
from    anybody."      Plaintiff,  who 
was  a  laboring  man  and  had  no 
knowledge  of   the  requisites  of  a 
good  title,   relied  upon  the  state- 
ments made  to  him  and  paid  $200 
on  the  contract. 

Bield^  That  plaintiff  was  entitled 
to  recover.  The  receipt  given  for 
the  money  clearly  shows  that  the 
agreement  was  to  sell  the  lots. 
Such  an  agreement  presupposes  a 
title  in  the  seller,  and  it  would  not 
be  performed  by  the  assignment  of 
the  Comptrollers  certificate  for 
the  sale  of  the  land  for  taxes.  The 
money  was  paid  by  plaintiff  under 
a  mistake  of  fact  caused  by  the 
misrepresentation    of    defendant. 


The  title  which  he  proposed  to 
give  to  plaintiff  was  not  a  market- 
able one.  Indeed,  it  was  not  a 
title  at  all ;  defendant  knew  this 
fact,  but  plaintiff  did  not. 

"  Whatever  may  be  the  effect  of 
a  mistake  of  law  pure  and  simple, 
there  is  no  doubt  that  equitable 
relief  will  be  granted  when  the  ig- 
norance or  misapprehension  of  a 
party  concerning  the  legal  effecc 
of  a  transaction  in  which  he  en- 
gages, or  concerning  his  own  legal 
rights  which  are  to  be  affected,  is 
induced  by  inequitable  conduct  of 
the  other  party.  It  is  not  neces- 
sary that  such  inequitable  con- 
duct should  be  intentionally  mis- 
leading, much  less  that  it  should 
be  actual  fraud  ;  it  is  enough  that 
the  misconception  of  the  law  was 
the  result  of  incorrect  or  mislead- 
ing statements  or  acts  of  the  other 
party.  2  Pom.  Eq.  Jur.,  §  847. 

Judgment  aflBrmed,  with  costs. 

Opinion  by  Pratl,  J./  Barnard, 
P.  J.^  and  Dykman,  J,,  concur. 


MORTGAGE.     COVENANT. 

N.  Y.  Common  Pleas.     Gkneral 
Term. 

Catherine   Smith,  exrx.,  appU.^ 
V.  George  S.  Rice,  respt. 
Decided  Jan.  21,  1884. 

Where  there  is  no  bond  and  no  covenant  to 
pay  the  mortgage  debt,  the  mortgagor  is  not 
personally  liable  unless  the  instrument 
clearly  shows  such  an  intent  on  the  part  of 
the  contracting  parties. 

A  recital  in  a  purchase  money  mortgage,  there 
being  no  bond,  that  the  mortgagor  "is 
justly  bound  in  the  sum  of  $2000/'  is  not  a 
sufficient  admission  of  such  an  interest. 

Appeal  from  judgment  dismiss- 
ing complaint. 
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Action  to  recover  $2,000  claimed 
to  be  due  under  an  alleged  cove- 
nant in  a  mortage.  Defendant 
purchased  of  plaintiff's  intestate 
certain  premises,  and  took  a  deed 
thereof,  dated  July  31,  1871.  Up- 
on the  same  date  he  mortgaged 
said  premises  to  plaintiff's  intes- 
tate, said  mortgage  containing  the 
following  recital:  "Whereas  * 
*  *  is  justly  bound  to  the  party 
of  the  first  part  in  the  sum  of 
$2,000,  to  be  paid  to  her  on,"  etc. 
There  was  no  bond,  and  the  deed 
contained  no  express  covenant  to 
pay  said  sum. 

The  complaint  was  dismissed. 

Edward  C,  Ripley^  for  applt. 

E.  T.  Rice,  for  respt. 

Jleld,  That  under  1  R.  S.,  738, 
§  139,  which  provides  that  "  no 
mortgage  shall  be  construed  as  im- 
plying a  covenant  for  the  payment 
of  the  sum  intended  to  be  secured, 
and  where  there  shall  be  no  ex- 
press covenant  for  such  payment 
contained  in  the  mortgage,  and  no 
bond  or  other  separate  instrument 
to  secure  such  payment  shall  be 
given,  the  remedies  of  the  mortga- 
gee shall  be  confined  to  the  lands 
mentioned  in  the  mortgage,"  an 
unqualified  admission  of  indebted- 
ness by  the  mortgagor  is  equiv- 
alent to  an  express  covenant,  and 
upon  such  an  acknowledgement  an 
action  might  be  maintained.  15 
Wend.,  15.  But  an  admission  of 
indebtedness  must  be  made  in  un- 
equivocal terms.  The  debt  must 
be  due  from  the  mortgagor  to  the 
mortgagee,  and  it  must  be  collect- 
able without  a  foreclosure  of  the 
mortgage  in  order  to  entitle  the 
mortgagee  to  a  personal  judgment 

Vol.  19-No.  lb. 


against  a  mortgagor  who  has  given 
no  bond  and  who  has  not  express- 
ly covenanted  to  pay  the  amount 
for  vihich  the  mortgage  is  a  secur- 
ity. 2  Barb.  Ch.,  559;  44  How. 
Pr.,  368;  1  Duer,  405  ;  15  Hun,  87, 
537  ;   3  N.  Y.,  264. 

In  the  absence  of  a  bond  and  of 
a  covenant  the  burden  lies  upon 
the  mortgagee  of  proving  that  it 
was  the  intention  of  the  mortgagor 
to  assume  responsibility  for  the 
payment  of  the  mortgage  debt  and 
thus  relieve  the  mortgagee  from 
the  duty  of  looking  to  the  land  for 
his  money.  It  is  evident  that  the 
mortgage  is  a  purchase  money 
mortgage,  and  that  the  recital  that 
defendant  "is  justly  bound  in  the 
sum  of  $2,000"  to  the  mortgagee, 
instead  of  being  an  admission  of 
indebtedness,  made  with  a  view  of 
adjusting  the  accounts  between 
himself  and  the  mortgagee,  was 
only  an  explanation  of  the  reason 
for  giving  a  mortgage  for  that 
amount. 

Judgment  afBrmed,  with  costs. 

Opinion  by  Van  Hoesen,  J,;  J, 
F.  Daly  and  Bea^ky  JJ.,  concur. 


RAILWAYS,     NEGLIGENCE. 

N.  Y.  Supreme  Court.   General 
Term.     Fourth  Deft. 

Susan  Lenhart,  admrx.,  respt.,  v. 
The  N.  Y.,  L.  E.  &  W.  RR.  Co., 
applL 

Decided  Jan.,  1884. 

Acts,  though  entirely  proper  in  themselves  in 
the  prosecution  of  the  company's  business, 
may  be  performed  so  unnecessarily  and 
carelessly  iis  to  constitute  negligence  on  the 
company's  part. 
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Appeal  from  judgment  on  ver- 
dict at  Circuit,  and  from  order 
denying  motion  for  new  trial. 

Action  for  negligently  killing 
plaintiflPs  intestate,  George  Len- 
hart,  at  a  railway  crossing  in 
Buffalo.  Intestate  was  driving  his 
team  and  loaded  wagon.  A  freight 
train,  with  engines  at  front  and 
rear,  passed,  and  intestate  drove 
forward  to  cross  the  track.  The 
rear  engine  was  reversed  snddenly 
and  backed  without  warning,  and 
as  it  neared  the  crossing  discharg- 
ed a  large  volume  of  steam  with 
loud  noise,'  whereby  Lenhart's 
horses  were  frightened  beyond 
control,  and  Lenhart  was  thrown 
out  and  killed.  There  was  a  ver- 
dict for  plaintiflf.  An  exception 
was  taken  ''  to  that  part  of  the 
charge  wherein  the  court  leaves  it 
to  the  jury  to  find  that  the  acci- 
dent may  have  happened  through 
the  engine  backing  rapidly  to  the 
highwaj'^  and  while  Lenhart  was 
approaching  the  crossing,  thus 
throwing  him  into  a  dilemma  and 
leading  to  a  confusion  out  of  which 
Ihe  accident  occurred."  On  that 
subject,  the  judge  once  stated 
plaintiffs  claim  to  be  that  "  when 
Lenhart  was  about  to  cross  the 
track,  after  the  train  had  passed, 
the  engine  was  reversed  so  quickly 
and  came  forward  that  the  team 
became  frightened,"  and  he  sub- 
mitted it  to  the  jury  to  say  wheth- 
er that  was  true.  Again,  the  judge 
said,  "plaintiffs  theory  is  that 
the  engineer  moved  the  engine, 
from  where  it  stood  at  rest,  for- 
ward to  the  crossing  and  it 
moved  upon  it  when  the  intestate 
was  in  the  act  of  crossing."     That 


was  said  in  connection  with  a  state- 
ment of  defendant's  claim  that  the 
engine  was  not  backed  at  all,  and 
did  not  blow  off  steam ;  and  the 
judge  left  it  to  the  jury  to  say 
which  statement  was  true.  Again, 
he  stated  plaintiffs  claim  to  be 
that  *'when  the  engine  ceased 
moving  to  the  west,  it  suddenly 
started  to  move  to  the  east,  and 
moved  with  so  much  celerity  that 
it  came  up  to  the  highway  just 
as  the  first  team  passed  over,"  &c. 
and  added,  ''It  is  also  claimed  by 
the  plaintiff  that  it  added  to  the 
danger  that  the  engine  gave  no" 
signal  by  blowing  its  whistle  or 
ringing  the  bell  and  went  with 
great  speed,  and  that  these  men 
were  waiting  for  an  opportunity 
to  cross,  and  had  delayed  crossing 
nearer  until  the  train  had  passed." 
The  charge  had  no  other  allusions 
to  the  speed  of  the  backing  engine. 
The  court  charged  that  if  the  en- 
gine was  moved  back  as  narrated 
by  plaintiffs  witnesses  while  Len- 
hart was  going  up  to  the  track  and 
the  accident  occurred,  negligence 
on  defendant's  part  can  be  found 
He  refused  defendant's  request  to 
charge  that  if  the  jury  should  find 
that  Lenhart' s  horses  were  frigh- 
tened by  the  engines  or  trains 
while  they  were  on  the  defendant's 
land,  plaintiff  could  not  recover. 
The  court  charged  that  the  defen- 
dant had  the  legal  right  to  move 
its  engine  back  toward  the  cross- 
ing, as  described  by  plaintiff's 
witnesses ;  '  but  he  refused  to 
charge  that  if  Lenhart' s  horses 
were  frightened  while  the  train  was 
so  moving  plaintiff  could  not  re- 
cover.    He  charged,  also,  that  the 
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escape  of  steam,  alone,  would  not 
constitute  negligence.  Defendant's 
employes  testified  that  there  was 
no  occasion  for  backing  the  engine 
down  to  the  highway,  and  they 
denied  that  it  was  done.  The 
judge  instructed  the  jury  that  in 
crossing  highways  the  law  imposes 
upon  railroad  companies  the  duty 
of  observing  "great"  care  and 
caution,  adding,  "I  wish  to  be 
completely  understood  about  this, 
a'hd  the  duty  which  the  railroad 
company  owes  to  the  travelling 
public  is  confined  to  the  move- 
ments of  its  train  or  engine  upon 
its  track,  and  whether  it  has  been 
guilty  of  negligence  depends  upon 
tlie  particular  circumstances  of 
the  case." 

E,  C  SpraguCy  for  applt. 

W.  F,  Worthington,  for  respt. 

Held^  The  judge  did  not  point 
out  the  speed  of  the  backing  en- 
gine as  of  itself  an  element  of 
negligence;  but  only  that  the  en- 
gine moved  with  such  celerity  as 
to  intercept  Lenhart. 

The  charge  is  consistent  with  the 
propositions  that  defendant  had 
the  right  to  back  its  engine  and  to 
blow  off  steam  if  the  proper 
management  of  the  engine  requir- 
ed it,  provided  those  acts  were 
necessary  to  the  prosecution  of  its 
business  and  were  done  with  rea- 
sonable care ;  yet,  if  it  did  the 
same  things  unnecessarily,  and 
without  due  care,  it  would  be  li- 
able for  injuries  resulting  there- 
from. 

By  "great"  care,  the  judge  evi- 
dently intended  to  convey  the 
idea,  and  the  jury  undoubtedly 
understood,  that  in  running  rail- 


road trains  tlie  danger  of  collision 
with  travellers  in  highways  calls 
for  the  exercise  of  care  proportion- 
ed to  the  danger.  67  N.  Y.,  417, 
421. 

Judgment  and  order  affirmed. 

Opinion  by  Smithy  P.  J,;  Har- 
din and  Barker^  JJ,,  concur. 


N. 


SHERIFFS  FEES. 

Y.  SuPKKME  Court.  Gkneual 
Term.     First  Dept. 


Charles  A.  Mallory,  applt.,  v. 
Frederick  Reichert,  (Peter  Bowe, 
Sheriff,  respL) 

Decided  March  7,  1884. 

Under  the  statute  authorizing  the  taxation  of 
sheriff's  fees  the  plaintiff,  as  well  as  the  de- 
fendant, has  the  right  to  require  the  sheriff 
to  have  his  fees  on- execution  taxed. 

The  court  at  Special  Term  has  the  authority 
to  make  such  taxation  under  its  general 
Jurisdiction  over  all  actions  pending  in  the 
court  and  after  process  issued  therein. 

Appeal  from  order  of  Special 
Term,  taxing  sheritTs  bill  on  exe- 
cution. 

An  execution  was  issued  in  this 
action  against  the  property  of 
defendant,  and  thereunder  the 
sheriff  levied  upon  certain  goods 
belonging  to  him,  and  subsequent- 
ly sold  the  same  for  $3,488.39.  He 
thereupon  presented  a  bill  for 
$1,151.45.  Plaintiff  demanded  a 
taxation  of  this  bill,  and,  on  his 
motion,  it  was  taxed  at  Special 
Term,  and  the  whole  amount 
charged  allowed  to  the  sheriff,  and 
from  the  order  making  such  taxa- 
tion plaintiff  appealed. 

Upon  such  appeal  it  was  claimed 
by    the    sheriff    that,    under    the 
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statutes,  3  R.  S.,  6th  Ed.,  924, 
§  1;  Code  Civ.  Pro.,  §  3287,  3309, 
plaintiflf  had  no  riorht  to  require 
the  taxation  of  his  fees;  and  that 
the  proceedings  should  be  treated 
as  a  mere  arbitration,  and  the 
parties  left  in  the  position  in  which 
they  had  phiced  themselves;  or  as 
wholly  coram  non  judice,  and  a 
proceeding  without  jurisdiction, 
and  the  appeal  dismissed  without 
prejudice  to  an  action. 

-R.  W.  HawJcsworths  for  applt. 

Kiiox  &  MacLean^  for  respt. 

Ifeld,  That,  under  the  statute, 
plaintiff  had  the  right  to  demand 
the  taxation;  that  plaintiff  was 
entitled  to  have  the  money  made 
on  the  execution  paid  to  him,  less 
the  sherifl's  legal  fees  and  charges; 
and  although  the  statute  in  speak- 
ing of  taxation  uses  the  words 
*'  upon  being  required  by  the 
defendant,"still,under  the  circum- 
stances, the  plaintiff  in  tlie  execu- 
tion occupied  that  relation  as 
between  himself  and  the  sheriff  in 
his  effort  to  defend  himself  against 
extortion.      47  Superior  Ct.,  600. 

That,in  this  case,  the  motion  for 
taxation  was  made,  not  to  "any 
judge  or  officer  of  the  court,"  but 
to  the  Court  itself  sitting  at  Special 
Term;  and  the  Special  Term,  as 
such,  had  the  authority  to  make 
the  taxation  in  question  under  its 
general  jurisdiction  over  all  actions 
pending  in  the  court  and  after 
process  issued  therein. 

That,  inaFtnuch  as  the  items  of 
the  bill  presented  had  received  no 
consideration,  the  order  should  be 
reversed  and  the  proceedings  le- 
manded  to  the  Special  Term  with 
directions  to  tax  the  bill  in  con- 


formity to  the  following  authori- 
ties: 58  N.  Y.,  106;  47  Supr.  Ct., 
500;  38  How.  Pr.,  173;  88  N.  Y  , 
429;  90  N.  Y.,  521. 

Opinion  by  Daois^  P.J,;  Daniels 
and  Brady ^  JJ.^  concur. 


DISCOVERY  OP  BOOKS. 

N.  Y.  Supreme  Court.  General 
Term.    Pirst  Dept. 

John  R.  Duflf,  respt.^  v.  Wm.  J. 
Hutchinson  et  al.,  applts. 

Decided  Peb.  1,  1884. 

In  an  action  brought  by  a  principal  against 
his  agent  for  an  accounting  of  the  transac 
tions  of  the  agency,  where  the  principal  has 
kept  no  account  of  such  transactions  but 
relied  upon  those  of  the  agent,  and  alleges 
that  he  has  been  defrauded  by  such  agent, 
and  where  the  relation  of  agency  w^as  of 
such  a  character  as  rendered  it  the  duty  of 
the  agent  to  keep  accounts  of  the  transac- 
tions of  the  agency,  a  discovery  of  the 
books  of  the  agent  will  be  ordered  to  enable 
plaintiflf  to  prepare  for  trial. 

When  the  accounts  for  the  discovery  of  which 
an  application  is  made  are  of  extensive 
transactions  and  time  is  necessary  for  their 
examination  and  consideration  and  the 
proper  preparation  of  the  case  for  trial,  the 
fact  that  the  books  containing  them  can  bo 
procured  at  the  trial  by  means  of  a  tubpana 
duces  tecum  will  not  defeat  the  application 
for  a  discovery. 

The  fact  that  a  discovery  of  the  agent's  books 
may  establish  the  fact  that  he  has  been 
guilty  of  misconduct  in  his  dealings  with 
his  principal  is  no  answer  to  an  application 
for  such  a  discovery. 

Appeal  from  an  order  directing 
a  discovery  of  defendant's  books 
and  papers. 

This  action  was  brought  for  an 
accounting  concerning  large  deal- 
ings had  by  plaintiff  with  defend- 
ants as  stockbrokers.  Plaintiff 
alleges  that  he  had  been  defrauded 
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by  defendants,  and  demanded  a 
recovery  of  whatever  amounts 
might  appear  to  be  due  him  on 
the  accounting.  The  accounts  of 
the  transactions  were  entered  on 
defendants'  books,  and,  together 
with  the  correspondence  retained 
or  copied  by  them,  constituted  the 
evidence  upon  which  plaintiff  re- 
lied to  establish  his  case,  for  he 
had  not  kept  such  a  record  of  the 
business  as  enabled  him  to  give 
any  intelligent  detail  or  descrip- 
tion of  its  transactions  ;  and  he, 
therefore,  applied  for  a  discovery 
of  defendants'  books,  &c.  to  enable 
him  to  prepare  his  case  for  trial. 
This  application  was  resisted  upon 
the  ground,  among  others,  that 
the  books  could  be  obtained  upon 
the  trial  by  means  of  a  subpcena 
duces  tecum,  and  that,  if  the  mat- 
ters to  be  disclosed  were  of  the 
character  claimed  by  plaintiff,  de- 
fendants might  thus  be  compelled 
to  furnish  evidence  which  might 
tend  to  criminate  them. 

Wm.  B.  Putney  and  Jos.  H. 
Uhoate^  for  applts. 

Wm.  O.  Choate  and  Elihu 
Root,  for  respt. 

Held,  That,  inasmnch  as  the  re- 
lations of  defendants  to  plaintiff 
were  those  of  an  agency  in  which 
the  course  of  the  business  rendered 
it  their  duty  to  keep  accounts  of 
the  transactions  of  the  agency, 
such  accounts  were  not  exclusively 
those  of  the  agents  themselves, 
but  the  principal  was  entitled, 
whenever  an  occasion  might  arise, 
to  appeal  to  and  consult  the  books 
and  papers  of  the  agents  for  his 
information,  and  to  settleNany  dif- 
ferences     or     misunderstanding; 


and,  for  that  reason,  and  the  ad- 
ditional fact  that  the  books  and 
papers  of  defendants  contained 
the  only  intelligent  and  reliable 
evidence  of  their  transactions,  and 
plaintiff  could  not  properly  pre- 
pare for  an  intelligent  trial  of  the 
action  without  them,  a  discovery 
was  rightly  ordered. 

That  the  production  of  the  books 
upon  the  trial  under  a  subpoena 
duces  tecum  would  not  meet  the 
exigencies  of  the  case,  for,  with- 
out them,  no  adequate  prepara- 
tion could  be  made  for  the  trial  of 
the  action  ;  and,  if  such  prepara- 
tion should  not  be  made  before 
its  commencement,  a  suspension 
would  necessarily  be  required  af- 
terward to  make  the  necessary  ex- 
amination and  consideration  of  the 
books  ;  and  the  case  is  not  there- 
fore within  65  How.,  361  ;  and 
neither  the  rules  nor  practice  of 
the  court  on  this  subject  requires 
this  delay. 

That  the  discovery  may  estab- 
lish the  fact  of  misconduct  of  de- 
fendants in  their  dealings  with 
plaintiff  is  no  answer  to  the  appli- 
cation, for  defendants  themselves 
are  not  required  to  submit  to  an 
examination,  and  they  are  in  no 
way  obliged  to  become  witnesses 
against  themselves,  and  the  order 
directing  the  discovery  in  no  way 
interferes  with  their  privileges  as 
witnesses.  Beyond  that,  they  are 
not  charged  with  criminal  viola- 
tions of  the  law,  but  simply  with 
that  line  and  degree  of  misconduct 
which  violated  good  faith  and  fair- 
ness on  their  part,  and  they  are 
not  entitled  to  shield  themselves 
against    the    discovery     of    their 
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books  and  papers  because  that 
may  subject  them  to  an  exposition 
of  such  misconduct. 

Order  aflSrmed. 

Opinion  by  Daniels^  J.:  Davis, 
P.  /.,  concurs. 


EXECUTION.     CHATTEL 
MORTGAGE. 

N.  Y.  Common  Pleas.     General 
Term. 

ThomasC.  Lyman et  al.,  applts,^ 
V.  Peter  Bo  we,  sheriff,  respi. 

Decided  Jan.  21,  1884. 

When  a  chattel  mortgage  reserves  a  right  of 
possession  to  the  mortgagor  until  demand 
of  the  debt  secured,  such  mortgagor  has  an 
interest  in  the  chattels  which  may  be  levied 
ou  and  sold. 

Appeal  from  judgment  dismis- 
ing  complaint. 

Action  by  mortgagees  under 
chattel  mortgages  against  the  sher- 
iff for  an  alleged  wrongful  levy 
on  the  chattels  under  judgments 
against  the  mortgagors. 

The  chattel  mortgages  were  con- 
ditioned for  the  payment  of 
certain  moneys  on  demand  ;  no  de- 
mand had  been  made  on  the  mort- 
gagors, and  the  respondent  levied 
upon  the  property  while  in  their 
possession. 

Felix  T.  Murphy  and  JS.  D. 
McCarthy,  for  applts. 

Charles  F.  McLean^  for  respt. 

Held,  That  the  complaint  was 
properly  dismissed.  The  interest 
of  mortgagors  having  a  right  to  re- 
deem, and  a  right  to  the  posses- 
sion of  the  mortgaged  property 
for  a  definite  period,  is  subject  to 
levy  and  sale  on  execution.     1  N. 


T.,  295;  19  How.  Pr.,  481;  38 
Barb.,  178. 

The  question  presented  by  this 
appeal  is  whether  or  not  the  ad- 
mitted possession  by  the  mortga- 
gors was  for  a  definite  or  uncertain 
and  contingent  time. 

In  the  case  at  bar  there  could  be 
no  default,  with  consequent  right 
of  possession,  until  demand  of 
payment.  This  gives  a  far  more 
definite  character  to  the  mortga- 
gor's possession  than  if  held  with 
an  insecurity  clause  in  the  mort- 
gage, as  in  19  How.  Pr.,  481  and 
38  Barb.,  178.  It  was  certain,  be- 
cause continuing  until  demand  for 
payment,  and  until  default  then 
made  the  mortgagees  had  no  right 
to  take  the  property.    7  Daly,  376. 

Hathaway  v.  Brayman,  42  N. 
Y.,  322,  followed. 

Judgment  afiirmed,  with  costs. 

Opinion  by  Bea^cJi,  J ;  Van 
Brunt,  /.,  concurs;  Van  Hoe- 
sea,  /.,  concurs  in  the  result, 
holding  that  the  dicta  in  the 
above  cases  should  not  induce  the 
Court  to  overrule  the  decision 
made,  upon  great  deliberation,  8 
E.  D.  Smith,  123,  to  the  eflfect 
that,  though  the  mortgagor  has 
the  right  of  possession  until  the 
mortgagee  demands  payment  the 
interest  of  the  mortgagor  is  not 
subject  to  levy. 


ATTACHMENT. 

N.  Y.  Supreme  Court.  General 
Term.    First  Dept. 

Wm.  H.  Coffin  et  al.,  respls.,  v. 
J.  M.  Stitt,  applL 

Decided  March  7,  1884. 
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Although  the  affidavit  on  which  a  warrant  of 
attachment  is  issued  fails  to  state  a  cause 
of  action  the  attachment  is  not  rendered  in- 
curahly  defective  thereby,  and  if  a  motion 
to  vacate  it  is  made  upon  affidavits  on  the 
part  of  defendant  plaintiff  can  sustain 
It  by  additional  affidavits  showing  that  a 
cause  of  action  exists. 

Appeal  from  order  denying  mo- 
tion to  vacate  an  attachment. 

This  action  was  commenced  on 
Nov.  16^  1883,  to  recover  a  balance 
of  indebtedness  for  money  loaned 
amounting  to  thesam  of  $24,902.19, 
and  it  was  alleged  in  the  affidavit 
on  which  the  attachment  was 
granted,  without  stating  when  any 
particular  sum  of  money  was 
loaned,  that  the  money  had  been 
loaned  from  time  to  time  between 
the  1st  of  June,  1882,  and  the  com- 
mencement of  the  action. 

Defendant  moved  to  vacate  this 
attachment  on  affidavits  denying 
the  existence  of  this  alleged  in- 
debtedness ;  and  in  reply  plain- 
tiffs submitted  an  affidavit  alleging 
that  the  money  had  been  loaned 
to  defendant  during  and  previous 
to  the  month  of  June,  1883,  and 
that  since  that  time  he  has  been 
repeatedly  requested  to  pay  the 
amount  of  his  indebtedness  to 
plaintiffs,  but  that  he  had  failed  to 
do  so. 

Anderson  Price^  for  applt. 

IT,  E.  Allen^  for  respts. 

Held^  That  what  part  of  the 
money  still  remained  unpaid  which 
was  loaned  before  the  day  on 
which  the  action  was  commenced, 
or  on  that  day,  was  not  stated  in 
theaffidavit  on  which  the  attach- 
ment was  granted  ;  and  it  was  en- 
tirely consistent,  therefore,  with 
the  statt^inent    in    such    affidavit 


to  assume  that  the  bulk  of  the 
money  still  unpaid  was  loaned  up- 
on that  day  and,  therefore,  not  due 
at  the  time  when  the  suit  was 
commenced  and  if  the  motion  had 
been  confined  to  this  affidavit 
probably  that  conclusion  would 
liave  required  the  attachment  to 
be  vacated;  but  that,  since  de- 
fendant moved  to  vacate  the  at- 
tachment on  affidavits  denying  the 
existence  of  the  alleged  indebted- 
ness, plaintiffs  were  entitled  to  op- 
pose the  motion  by  new  proof 
tending  to  sustain  any  grounds  for 
the  attachment  recited  in  the  war- 
rant, Code  Civ.  Pro.,  §  683,  and 
they  had  the  right,  therefore,  to 
add,  as  they  did,  a  further  affida- 
vit on  their  part  substantially 
showing  that  defendant  was  so 
indebted  to  them  and  that  the 
debt  had  matured  before  the  day 
on  which  the  action  was  com- 
menced. 

Order  affirmed. 

Opinion  by  Daniels^  J.;  Davis, 
P.  /.,  and  Brady,  /.,  concur. 


COUNTERCLAIM. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

Charles  A.  Clegg, ap/?Z<.,  v.  Wm. 
E.  Cramer  et  al.,  respts. 

Decided  March  7,  1884. 

When  the  plaintiff  in  an  action  sues  a  number 
of  defendants  on  a  contract  which  he  al- 
leges to  have  been  made  with  all  jointly,  and 
certain  of  the  defendants  answer,  denying 
that  the  obligation  is  joint  and  alleging  that 
the  contract  was  made  by  them  exclusively, 
they  can  set  up  a  counterclaim  existing  ex- 
clusively between  themselves  and  plain- 
tiff. 
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Appeal  from  an  interlocutory 
judgment  overruling  a  demurrer 
to  the  answer. 

This  action  was  brought  for  the 
breach  of  a  contract  alleged  to 
have  been  made  with  defendants 
jointly  for  the  publication  of  ad- 
vertisements and  for  the  recovery 
of  an  amount  alleged  to  have  been 
paid  for  advertisements  not  actual- 
ly made.  Three  of  the  defendants 
answered,  alleging  in  substance 
that  the  contract  was  made  with 
them  exclusively  and  setting  up  a 
large  number  of  counterclaims  as 
existing  in  their  favor.  Plaintiff 
demurred  to  these  counterclaims 
upon  the  ground  that  as  they  were 
not  alleged  to  exist  in  favor  of  all 
the  defendants  they  were  improp- 
erly set  up. 

W.  ff.  0' Dwyer.  forapplt. 

John  K,  Porter,  for  respts. 

Held^  That-  even  if  the  com- 
plaint set  forth  a  joint  contract  as 
the  ground  of  the  action  the  court 
at  the  trial  could  still  award  judg- 
ment in  favor  of  plaintiff  against 
these  three  defendants' and  dismiss 
the  complaint  as  to  the  rest 
if  as  a  matter  of  fact  it  should  be 
made  to  appear  that  they  were  the 
only  persons  liable  to  plaintiff. 
Code  Civ.  Pro.,  §1204  ;  28  N.  Y., 
169.  And  by  the  answer  of  the 
three  defendants  they  asserted  that 
to  be  the  nature  of  the  liability. 
They  were  not  concluded  upon 
this  subject  by  any  allegations 
contained  in  the  complaint,  but 
were  at  liberty  to  deny  the  al- 
leged joint  liability  and  to  allege 
that  the  contract  was  made  by 
themselves  with  plaintiff,  and  if 
they  should  turn  out  to  be  correct 


in  those  allegations  then  the  ac- 
tion would  become  one  between 
plaintiff  and  themselves  and  in 
that  contingency  the  counterclaims 
set  forth  by  them  in  their  answers 
would  be  legally  applicable  to  any 
claim  which  might  exist  in  favor 
of  plaintiff  under  the  agreement 
or  agreements  relied  upon  by 
him. 

Judgment  affirmed. 

Opinion  by  Daniels^  J.;  Dar.is^ 
P.  /,  and  Bradijy  7.,  concur. 


NEGLIGENCE.     HORSE  CARS. 


N.  Y.  CoMitfoN  Pleas. 
Term. 


General 


Annie  Black,  ap/?Z<.,  v. The  Forty 
Second  St.  &  Grand  St.  Ferry  RR. 
Co.,  resyL 

Decided  Jan.  21,  1884. 

As  to  persons  lawfully  traveltDg  the  public 
streets  it  is  tlie  duty  of  a  railroad  company 
to  provide  appliances  without  defect  and 
reasonably  adequate  and  safe,  but  negli- 
gence in  this  regard  is  not  shown  by  proof 
that  the  horses  by  which  plaintiff  was  in- 
jured were  fastened  to  ihe  car  by  means  of  a 
ring  and  hook  in  such  manner  that  when 
frightened  they  detached  themselves  from 
the  car  and  in  running  away  inflicted  the 
injuries  complained  of. 

Appeal  from  judgment  entered 
on  dismissal  of  complaint  at  trial 
term. 

Plaintiff,  while  standing  on  the 
sidewalk,  was  run  over  by  a  team 
of  defendant's,  used  in  drawing  a 
horse  railway  car.  The  horses  were 
frightened  by  the  tiring  of  a  can- 
non and  the  discharge  of  fireworks 
while  a  procession  was  passing. 
They  sheered  to  one  side  and  so 
detached  themselves  from  the  car. 
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No  negligence  of  the  driver  or  de- 
fect in  equipment  was  shown,  ex- 
cept that  the  horses  were  attached 
to  the  car  by  a  ring  on  the  lead 
bar  which  passed  over  a  hook 
affixed  to  the  car.  Evidence  wa3 
given  showing  this  method  in  use 
by  some  companies,  while  others 
used  the  ring  and  a  pin. 

Erastus  New^  for  applt. 

Freling  H.  Smithy  for  respt. 

Held^  That  the  complaint  was 
properly  dismissed.  There  ap- 
pears to  be  no  evidence  which 
would  support  the  finding  of  a 
jury  of  either  negligence  in  defen- 
dant's driver  or  defect  in  equip- 
ment. Defendant's  legal  duty  affec- 
ting plaintiff  and  others  lawfully 
traveling  the  public  streets  was  to 
have  appliances  without  defect  and 
reasonably  adequate  and  safe.  61 
N.  Y.,  495.  That,  under  the  cir- 
cumstances of  this  case,  the  horses 
became  detached  does  not  tend  to 
prove  the  converse  of  the  prin- 
ciple. Defendants  were  not  bound 
to  provide  against  firing  of  cannon 
or  the  discharge  of  fireworks.  If 
80,  it  would  be  their  duty  to  fasten 
the  horses  to  the  car  in  a  way  pre- 
venting their  escape  under  all  cir- 
cumstances. This  might  increase 
danger  for  passengers  in  the  same 
ratio  as  lessening  it  for  passers  on 
the  highway.  The  method  of  at- 
tachment by  hook  and  ring  is 
shown  to  be  in  general  although 
not  exclusive  use.  But  there  i/  no 
evidence  in  the  record  tending  to 
show  it  not  reasonably  safe. 

Judgment  affirmed,  with  costs. 

Opinion  by  Beach^  J,  ;  Van 
Brunt  and  Van  Hoesea^  JJ.,  con- 
cur. 

,  Vol.  19. -No.  2 


EVIDENCE. 

N.  Y.  Supreme  Court.   General 
Term.    Fourth  Dept. 

Jeremiah  B.  Taylor,  respt,  v. 
John  T.  Meldrum,  sheriff,  applt. 

Decided  Jan.,  1884. 

In  an  action  brought  by  one  claiming  title  to 
goods  through  a  transfer  from  a  deceased 
person  against  a  sheriff  who  has  levied  on 
the  goods  by  virtue  of  an  execution  against 
deceased,  the  plaintiff  cannot  testify  in  his 
own  behalf  as  to  what  took  phice  between 
himself  and  deceased  at  the  time  of  the 
transfer. 

Appeal  from  judgment  on  ref- 
eree's report. 

One  Downing  transferred  certain 
personal  propenty  to  plain tiflF  in 
July,  1878.  Downing  died  after 
the  commencement  of  suit  and  be- 
fore trial.  Plaintiff  claimed  title 
to  the  property  through  said  trans- 
fer, and  defendant  claimed  it  by 
virtue  of  a  levy  under  an  execution 
issued  upon  judgment  against 
Downing.  At  the  trial,  plaintiff 
was  asked,  as  a  witness  in  his  own 
behalf,  to  stale  what  occurred  be- 
tween him  and  Downing  on  July 
27  and  28  (the  time  of  the  alleged 
transfer),  in  relation  to  the  goods. 
Witness  was  allowed  to  answer, 
and  said:  "On  the  28lh  I  went 
down  there,  he  got  the  key  and 
went  in  and  showed  me  these 
goods.  Downing  said  he  turned 
the  goods  over  to  me  in  satisfaction 
of  a  part  of  what  he  owed  me ; 
we  stayed  there  a  few  minutes  and 
he  wanted  m§  to  take  the  key.  I 
said,  'I  don't  want  to  carry  it.' 
He  said  he  would  take  it  down 
and  leave  it  with  Mrs.  Downing." 
The   witness  had  been  examinf^d 
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by  defendant,  bat  so  far  as  the 
answer  relates  to  the  consideration 
for  the  transfer  it  is  new  matter, 
and  the  testimony  previously 
given  by  the  witness  in  relation  to 
the  transfer  was  mostly  either 
drawn  oat  by  the  plaintiff's  coun- 
sel in  the  face  of  defendant's  ob- 
jections, or  elicited  by  defendant 
on  cross-examination  as  to  the 
matters  stated  by  the  witness  on 
his  direct  examination. 

Sedgwick,  Ames  &  King,  for 
applt. 

Waters,  McLennan  &  Dillaye, 
for  respt. 

Held,  That  the  testimony  was 
directly  within  the  prohibition  of 
§  829,  Code  of  Civ.  Proc.  Both 
parties  to  the  suit  claimed  to  de- 
rive title  through  deceased,  and 
the  testimony  was  p^iven  by  the 
witness  in  his  own  behalf,  and  it 
related  to  a  personal  transaction 
between  himself  and  deceased. 

Defendant  availed  himself  of  his 
objection  at  the  first  opportunity. 

Judgment  reversed,  and  new 
trial  ordered  before  another  ref- 
eree, costs  to  abide  event. 

Opinion  by  Smith,  P.  J.  ;  Har- 
din and  Barker,  J  J.,  concur. 


RECEIVER.     REFEREE, 
PRACTICE. 

N.  Y.  Supreme  Court.    General 
Term.     Fourth  Dept. 

A.  Barton  Hepburn,  recr.,  ap- 
plt., V.  William  H.  Montgomery 
et  al.,  respts. 

Decided  Jan.,  1884. 


A  general  exception  to  "  each  of  the  conclu- 
sions of  law  "  in  a  referee's  report  raises  no 
specific  question. 

A  general  exception  to  a  referee's  report 
which  contains  a  correct  proposition  is  of 
no  avail. 

Defendant's  original  right  of  set-off  is  not 
affected  by  the  appointment  of  a  receiver 
of  the  plaintiff. 

Appeal,  in  each  of  three  cases, 
from  judgment  on  referee's  report. 

The  Continental  Life  Ins.  Co. 
was  incorporated  under  Ch.  463, 
Laws  of  1853,  and  continued  in 
business  until  October,  1876,  when 
it  became  insolvent  and  suspended. 
In  March  foUowinor  this  Court  ren- 
dered a  judgment  dissolving  said 
corporation  and  appointing  a  re- 
ceiver. Defendant  Montgomery 
was  the  company's  agent  for  a 
designated  district  from  February, 
1869,  until  its  suspension,  under 
successive  contracts  made  in  1869 
and  1875.  His  compensation  was 
to  be  a  certain  commission  on  pre- 
miums received.  Each  of  said  con- 
tracts also  provided  that  at  or  after 
its  termination  M.  should  be  paid, 
if  he  so  elected,  in  commutation 
and  satisfaction  of  all  commissions 
to  become  due,  a  sum  equal  to  20 
per  cent,  of  the  aggregate  pre- 
miums for  one  year  on  certain 
specified  policies.  One  of  said 
actions  wns  to  foreclose  a  mort- 
gage made  by  M.  to  the  company 
for  $10,000 ;  another  was  to  fore- 
close a  mortgage  made  by  M.  to 
one  C.  for  $1,500,  and  by  C.  as- 
signed to  the  company.  In  those 
two  actions  M.  set  up  a  counter- 
claim of  his  commuted  commis- 
sions und^r  the  contract,  and  the 
referee  sustained  the  defence.  The 
third    action    was    for    a  balance 
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claimed  to  be  due  upon  M.'s  ac- 
count as  agent.  The  referee  held 
that  there  was  no  personal  liability 
on  M.'s  part  for  such  balance,  and 
each  action  was  dismissed.  The 
questions  now  up  are  upon  plain- 
tiffs exceptions  to  the  referee's 
report. . 

Edward  H.  Hohhs^   for  applts. 

Dunning  &  Robinson^  for 
respts. 

Held^  That  the  rule  that  a  gen- 
eral exception  to  ''each  of  the 
conclusions  of  law,"  where  there 
are  several,  is  insuflScient  to  raise 
any  specific  question,  and  is  of  no 
avail,  applies  to  exceptions  taken 
to  a  referee's  report  after  it  is  filed. 
20  How.  Pr.,  414;  33  N.  Y.,  83  ;  38 
id.,  263;  87  id.,  550.  Under  that 
rule  the  exceptions  to  the  conclu- 
sions of  law  in  each  of  these  ac  • 
tions  are  unavailing  and  raise  no 
specific  question  for  review. 

The  general  exceptions  to  the 
reports  in  the  several  cases  are  of 
no  avail,  because  each  of  the  re- 
ports contained  the  correct  propo- 
sition that  defendant  was  not  per- 
sonally liable  to  the  company  for 
the  expenses  of  conducting  the 
business  of  his  agency. 

Defendant  had  the  right,  before 
the  receiver  was  appointed,  to  set 
off  the  commutation  money  against 
the  debt  owing  by  him  on  the 
mortgages,  and  that  right  was  not 
affected  by  the  appointment  of  a 
receiver.  1  Paige  Ch.,  444  ;  id., 
686  ;  64  How.  Pr.,  385. 

People  V.  Grlobe  Mutual  Life 
Ins.  Co.,  91  N.  Y.,  175;  and  Atty- 
Gen'l  V.  Continental  Life  Ins.  Co., 
in  re  Jewells— decided  by  Court  of 


Appeals,  June,  1883,  distinguish- 
ed. 

Each  judgment  affirmed,  with 
costs  of  one  appeal,  and  disburse- 
ments in  each. 

Opinion  by  Smith,  P.  J.;  Ifar- 
dm  and  Barker,  J  J.,  concur. 


CONTRACT.    CONSTRUCTION. 
SET-OFF. 

N.  Y.  Supreme  Court.   General 
Term.    Fourth  Dept. 

James  J.  Belden  et  al.,  applts,, 
V.  The  State,  respt 

Decided  Jan.,  1884. 

Construing  certain  canal  contracts,  and  dectd- 
ing  that  overpayments  by  the  State  on  one 
contract,  in  the  absence  of  fraud,  are  a 
good  set-off  in  an  action  by  the  contractors 
on  the  other  contracts. 

Appeal  from  decision  of  the  late 
Board  of  Audit,  dismissing  appel* 
lants'  claim  against  the  State. 

The  claim  is  for  amounts  alleged 
to  be  unpaid  on  certain  canal  con- 
tracts, designated  as  *'A,"  "B" 
and  ''C."  The  Board  of  Audit 
found  an  unpaid  balance  on  each 
of  the  contracts  *'B"  and  *'C;" 
and  found  that  the  claimants  had 
been  overpaid  on  contract  "A" 
in  a  sum  largely  exceeding  the 
amounts  unpaid  on  "B"  and 
"  C,"  and  on  that  ground  the  en- 
tire claim  was  dismissed.  The 
specifications  of  contract  "A"  pro- 
vide that  all  materials  excavated 
'*  shall  be  deposited  so  as  to  form 
the  necessary  banks  for  the  canal, 
and  in  such  other  places  as  the 
State  engineer  shall  direct,  and 
when  the  same  are  carried  over 
200  feet  parallel  with  the  line  of 
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the  canal,  for  the  purpose  of  mak- 
ing embankments  for  the  canal,  or 
for  the  same  distance  in  direct  line 
to  form  bridge  embankments,  or 
guard  banks  (spoil  banks  not  in- 
cluded), the  same  shall  be  paid  for 
both  as  excavation  and  embank- 
ment. No  materials  embraced  un- 
der the  head  of  excavation,  and 
paid  for  as  such,  vi^ill,  when  de- 
posited in  any  embankment,  be 
paid  for  as  embankment  unless  the 
same  has  been  moved  200  feet  in 
a  line  parallel  with  the  canal,  ex- 
cept as  before  specified  for  bridge 
embankments,  and  all  embank- 
ments made  from  materials  not 
embraced  in  the  excavation  will 
only  be  paid  for  as  embankment." 
Appellants  claimed  for  over  73,000 
yards  of  embankment.  The  Board 
allowed  them  for  less  than  11,000 
yards.  The  rest  was  composed  of 
materials  which  had  been  paid  lor 
as  excavation,  and  none  of  it  had 
been  moved  200  feet,  and  none  was 
for  bridge  embankment.  Appel- 
lants claim  that  when  the  excava- 
tion was  made  much  of  the  earth 
was  frozen  and  unfit  to  be  placed 
in  the  bank.  It  was,  therefore, 
placed  in  "  spoil  bank,"  and  when 
it  thawed  it  was  placed  as  embank- 
ment. Proof  was  given  as  to  the 
custom  in  such  case.  The  contract 
expressly  provided  that  the  work 
should  be  done  so  as  not  to  inter- 
fere with  the  use  of  the  canal.  The 
State  engineers  made  monthly  es- 
timates of  the  work  done,  and  the 
disbursing  agents  of  the  State 
made  payments  thereon  from  time 
to  time  out  of  the  appropriations 
therefor. 
Jf.  A.  Knappy  for  a p pits. 


Leslie  W.  Bussell^  Attorney- 
General,  James  A.  Dennison^  Dep- 
uty Attorney-General,  and  Z>. 
Magone^  Jr.^  for  respt. 

Held,  That  the  language  of  the 
specifications  is  clear,  and  hardly 
admits  of  construction.  If  the  ne- 
cessity of  putting  the  earth  in  spoil 
bank  arose  from  the  fact  of  its  be- 
ing frozen,  the  parties  must  be  pre- 
sumed to  have  foreseen  that  con- 
tingency. Plaintiffs'  contention 
would  alter  the  contract. 

It  is  very  doubtful  whether  cus- 
tom would  affect  the  contract;  and 
the  finding  in  that  regard  cannot 
be  said  to  be  clearly  against  the 
weight  of  evidence. 

Tne  State  is  not  estopped  from 
asserting  the  overpayments  on 
contract  "A"  in  set-oflf  against  the 
claims  on  contracts  ''B"  and  '*0." 
The  monthly  estimates  and  the  in- 
spection were  subject  to  final  esti- 
mate and  settlement.  60  N.Y.  145. 

We  regard  the  case  of  The  Peo- 
ple V.  Dennison,  19  Hun,  137,  and 
80  N.  Y.,  656,  as  a  conclusive  ad- 
judication adverse  to  the  State  on 
the  question  of  fraud  on  claim- 
ants' part.  But  we  do  not  think 
the  case  goes  to  the  length  of  con- 
cluding the  State  upon  the  ques- 
tion of  mistake  of  facts,  and  of 
adjudging  that  the  State  cannot  re- 
cover back  from  the  claimants  any 
sum  that  may  have  been  overpaid 
them  on  contract  ''A."  Unless 
there  has  been  legislative  sanction 
and  ratification  as  to  the  sums 
overpaid  they  constitute  a  just 
and  legal  set-oflf  to  the  claims  in 
contracts  "B"  and  "C,"  and 
being  in  excess  of  such  claims 
they  are  a  full  defence  thereto. 
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Decision  of  Board  of  Audit  af- 
firmed, with  costs. 

Opinion  by  Smithy  P,  J.;  Bar- 
ker^ X,  concurs  ;  Hardin^  /.,  dis- 
sents, he  being  of  the  opinion  that 
judgment  should  be  ordered  in 
favor  of  claimants  for  the  amounts 
unpaid  on  contracts  *'  B"  and  "C." 


FRAUDULENT  CONVEYANCE. 
EVIDENCE.      JUDGMENT. 

N.  Y.  Supreme  Court.   General 
Teem.    Fourth  Dept. 

Robert  Baker,  respt.^  v.  John 
McLonghlin  et  al.,  applts. 

Decided  Jan.,  1884. 

Certain  evidence  held  sufficient  to  support  ft 
decision  tliat  certain  instruments  are  fraud- 
ulent and  void. 

Ttie  reception  in  evidence  against  a  partj  to 
a  civil  action  of  nn  answer  given  by  him 
upon  examination  in  supplementary  pro- 
ceedings,   HM,  No  error. 

A  party  may  contradict  the  statements  of  his 
own  witnesses  as  to  particular  facts. 

The  original  summons  may  be  received  to 
supply  defects  in  a  justice's  docket. 

Defendant  having  answered,  a  successful 
plaintiff  may  take  any  judgment  consistent 
with  the  case  made  by  the  complaint  and 
embraced  within  the  issue. 

Appeal  from  judgment  on  refe- 
ree's report. 

Action  to  set  aside  a  deed  of 
real  estate  from  John  McLonghlin 
and  wife  to  their  son,  John  R., 
and  a  life  lease  of  the  same  prop- 
erty from  Jolin  R.  and  wife  to  his 
mother,  as  fraadnlent  and  void  as 
to  plaintiff,  who  is  a  judgment 
creditor  of  John  McLonghlin.  The 
deed  was  prepared  at  John's  di- 
rection, without  his  son's  knowl- 
edge, after  tlie  latter  had  left  home. 
The     father     wrote     telling    his 


son  what  he  had  done  and  ask- 
ing him  to  execute  a  lease  to 
the  grantor's  wife  for  five  years 
at  the  annual  rent  of  five  dollars, 
to  enable  them  to  keep  their  home. 
The  son  did  so,  and  on  his  return- 
ing the  lease  executed  the  deed 
was  sent  to  him.  No  part  of  the 
alleged  consideration  passed  when 
the  deed  was  executed.  Testi- 
mony by  the  different  defendants 
as  to  thd  real  consideration  was 
contradictory  in  numerous  respects 
upon  vital  points  ;  and  they  were 
the  only  witnesses  to  that  point. 
Plaintiff  put  in  evidence  I  he  depo- 
sition of  John  McLonghlin  taken 
in  certain  previous  supplementary 
proceedings.  Plaintiff  also  put  in 
evidence  a  justice's  docket  to  prove 
his  judgment  against  McLonghlin; 
the  docket  did  not  state  by  whom 
the  summons  was  issued,  its  date, 
or  the  time  when  it  was  returna- 
ble. To  supply  those  defects 
plaintiff  put  in  evidence  the  origi- 
nal summons  with  the  constable's 
return  indorsed  on  it.  Defend- 
ants contend  that  the  judg- 
ment, instead  of  directing  a  sale 
through  the  medium  of  a  receiver, 
should  leave  plaintiff  to  his  rem- 
edy by  execution,  the  transfers 
being  set  aside. 

F.  N,  Fitch,  for  applts. 

Lansing  &  Rogers,  for  respt. 

Held,  We  cannot  say  that  the 
referee's  finding  of  fraud  is  not 
warranted  by  the  evidence. 

The  reception  of  the  deposition 
in  evidence  was  no  error.  Section 
2460  of  the  Code  of  Civ.  Pro.  does 
not  apply  to  this  case,  which  was 
begun  prior  to  Sept.  1,  1880.  See 
§292,  Old  Code. 
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Permitting  plaintiff  to  contra- 
dict the  testimony  of  John  and  his 
son,  kfter  using  their  depositions, 
was  not  error.  4  N.  Y.,  311  ;  1 
Lans.,  121. 

The  admission  of  the  justice's 
summons  was  right.  19  Wend., 
477;  4.  Comst.,375. 

The  form  of  the  judgment  is  one 
prescribed  by  the  decisions.  12 
Hun,  306,  and  cases  cited  by 
Bockes,  J.  That  such  relief  is  not 
specifically  asked  for  in  the  com- 
plaint is  immaterial.  An  answer 
having  been  interposed,  plaintiff 
may  be  permitted  to  take  any 
judgment  consistent  with  the  case 
made  by  the  complaint  and  em- 
braced in  the  issue. 

Judgment  affirmed,  with  costs. 

Opinion  by  Smithy  P.  J.;  Har- 
din and  Barker^  JJ.^  concur. 


DEEDS. 

N.  Y.  Supreme  Court.     Gen^eral 
Term.    Third  Dept. 

William  H.  Bloomingdale,appZj{., 
V.  Augustus  Sherman,  respL 

Decided  Jan.,  1884. 

A  deed  describing  the  lands  conveyed  as  bor- 
denng  on  a  rirer  beginning  at  ''  low  water 
mark,"  thence  to  a  point  one  rod  from  the 
brink  of  the  river;  thence  by  different 
courses  to  the  river  and  as  it  winds  and 
turns  to  the  place  of  beginning,  does  not 
embrace  any  portion  of  the  river,  but  only 
lands  bordering  on  it. 

Plaintiff  appeals  from  a  judg- 
ment dismissing  his  complaint, 
which  stated  that  plaintiff  was  the 
owner  of  lands  under  the  Hudson 
river  in  his  possession,  valuable 
chiefly    as    booming  grounds  fpr 


catching  and  storing  saw-logs; 
that  such  booming  grounds  were 
necessary  to  plaintiff  for  the  use 
and  enjoyment  of  his  saw-mills 
below;  that  defendant  has  no 
rightful  claim  or  title  thereto,  but 
that  he  claims  the  right  to  control 
and  use  the  same  and  has,  with  a 
strong  force  and  a  large  number  of 
persons,  entered  upon  said  prem- 
ises and  fastened  booms  to  piers 
there  belonging  to  plaiatiflf  and 
threatens  by  violence  to  hold  and 
possess  such  booms,  piers,  &c., 
and  exclude  plaintiff  therefrom. 
The  relief  demanded  is  an  injunc- 
tion to  prevent  such  interference. 

Defendant's  answer  denies  in 
substance  the-  complaint,  and  al- 
leges that  said  booming  ground  is 
an  appurtenance  to  defendant's 
mill  below  and  the  right  to  use  and 
control  the  same  was  conveyed  to 
him  with  his  said  saw-mill. 

Plaintiff  gave  in  evidence  con- 
veyances of  land  described  in 
substance  as  follows :  All  that 
piece  of  land,  &c.,  bordering  on 
the  Hudson  river,  bounded  and  de- 
scribed as  follows :  Beginning  at 
low  water  mark  on  the  line  be- 
tween the  lands  of  the  grantors 
and  one  M.  B.  Parks,  and  running 
thence  southerly  on  said  line  to  a 
point  one  rod  from  the  brink  of 
the  river  bank;  thence  easterly 
on  a  line  parallel  with  said  river  to 
a  point  on  the  line  between  the 
lands  of  the  grantors  and  lands  of 
one  Hiram  Parks,  which  point  is 
one  rod  from  the  brink  of  the  river 
bank ;  thence  northerly  along  said 
line  to  said  river  as  it  winds  and 
turns  to  the  place  of  beginning, 
containing  about  one  acre  of  land. 
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be  the  same  more  or  less,  except- 
ing and  reserving  the  right  to  pass 
over  said  premises  for  the  purpose 
of  using  the  water  of  said  river  for 
watering  cattle  or  other  like  pur- 
poses. 

Under  such  conveyances  plaintiff 
claims  his  title  goes  to  the  center 
of  the  river  and  is  not  limited  to 
low  water  mark. 

The  trial  judge  held  that  nothing 
was  conveyed  below  low  water 
mark,  and  that  plaintiff  took  no 
title  to  the  booming  grounds  in 
controversy  by  virtue  of  such 
grants. 

WaMo  &  Orover^  for  applt. 

Stephen  Brovm,  for  respt. 

Held^  That  the  language  used  in 
the  conveyance  from  B.  and  wife 
clearly  indicates  that  the  property 
did  not  embrace  any  portion  of 
the  river,  but  only  the  lands  bor- 
dering on  it,  that  is,  touching  at 
the  edge  of  the  river,  reaching  to 
it,  contiguous  to  it.  Such  defini- 
tions of  necessity  exclude  the  river 
from  the  premises  conveyed.  Such 
exclusion  is  further  emphasized 
by  the  point  of  beginning,  *'  at 
low  water  mark  on  the  line,"  &c. 
Significance  attaches  to  these 
words.  They  mean  something 
more  than  beginning  at  the  Hud- 
son river  on  the  line  between,  &c. 
The  limits  of  the  lands  conveyed 
are  defined  by  the  words  "  low 
water  mark."  Unless  such  con- 
struction is  given,  the  natural  and 
ordinary  signification  of  the  words 
is  disregarded  and  other  words 
having  a  more  unrestricted  signifi- 
cation are  substituted  by  implica- 
tion. 27  Hun,  1 ;  87  N.  Y.,  287  ; 
4  Hill,  369,  373  ;    1  Abb.  Dec,  39. 


14  Mass.,  149;  23  N.  Y.,  498; 
24  Wend.,  452,  distinguished. 

Besides,  the  quantity  of  land 
purporting  to  be  conveyed,  "about 
one  acre  of  land,  be  the  same  more 
or  less,"  sustains  defendant's  po- 
sition. The  amount  of  land  con- 
veyed stopping  at  the  water's  edge 
would  be  not  very  far  from  one 
acre.  But  if  plaintiff's  claim  be 
sustained  he  would  have  taken 
some  ten  acres  of  land  instead  of 
one,  for  the  river  is  found  to  be 
30  or  40  rods  or  more  wide  at  that 
point,  and  the  line  parallel  with 
the  river  is  about  80  rods  long. 
We  also  think  that  plaintiff  failed 
to  prove  any  cause  of  action  of  an 
equitable  natnre.  The  most  shown 
by  the  case  is  a  mere  trespass  un- 
accompanied by  any  damage.  If 
nominal  damages  only  were  re- 
coverable a  new  trial  would  not  be 
granted. 

Judgment  affirmed,  with  costs. 

Opinion  by  Boardman^  J.; 
Learned^  P.  /.,  and  Potter ^  /., 
concur. 


EXTRA  ALLOWANCE. 

N.  Y.  Court  of  Appeals. 

The  People,  respts,^  v.  The  Gen- 
esee Valley  Canal  RR.  Co.  et  al., 
applts. 

Decided  March  21,  1884. 

Where  the  question  in  controversy  was  the 
right  of  defendant  to  construct  its  road  on 
the  line  located  by  it,  the  primary  question 
being  the  value  of  the  disputed  franchise, 
proof  was  given  of  the  amount  expended  on 
the  located  line  and  the  increased  cost  of 
constructing  on  the  line  claimed  by  plain- 
tiffs, but  no  proof  as  to  the  value  of  the 
franchise  if  undisputed.    EM,  That  these 
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facts  could  not  furnish  the  measure  of  value 
and  that  no  facts  were  presented  which 
could  serve  as  a  computation  upon  which 
to  predicate  an  extra  allowance. 

Th«  chief  question  involved  in 
this  action  is  the  right  of  defend- 
ant, under  its  charter  and  a  contract 
with  the  state,  to  construct  its 
road  upon  the  line  located  by  the 
company  near  the  village  of  Nunda 
in  the  county  of  Livingston,  in- 
stead of  upon  the  routs?  of  the 
Genesee  Valley  Canal  through 
that  village.  The  court  dismissed 
the  complaint.  If  the  action  had 
been  maintained  the  RR.  Co.  de- 
fendant would  have  been  deprived 
of  the  franchise  claimed  by  it  to 
construct  the  road  on  the  located 
line,  the  primary  interest  involved 
in  the  controversy  being  the  value 
of  the  disputed  franchise.  The 
amount  said  RR.  Co.  had  ex- 
pended upon  the  located  line  was 
proved,  as  was  also  tr.e  increased 
cost  of  constructing  the  road  on 
the  line  of  the  canal.  There  was 
no  proof  as  to  the  vafiie  of  the 
franchise  if  undisputed.  A  mo- 
tion for  an  extra  allowance  was 
denied. 

George  Zabriskie^  for  applts. 

Leslie  W.  Russell^  Atty.  Gen., 
for  respts. 

Held^  No  error ;  that  no  facts 
were  presented  wliich  would  serve' 
as  a  basis  of  computation  upon 
which  to  predicate  an  extra  allow- 
ance. Neither  the  amount  already 
expended  by  the  RR.  Co.  on  the 
located  line,  nor  the  increased  cost 
of  constructing  the  road  on  the 
line  of  the  canal,  furnish  the  meas- 
ure of  value. 

Order  of  General   Term,  affirm- 


ing  order    denying    motion,     af- 
firmed. 

Per  curiam  opinion.     All   con- 
cur. 


MORTGAGE. 

N.  Y.  Court  of  Appeals. 

Spencer,     respt,^    v.    Spencer. 
admrx.,  applt. 

Decided  March  21,  1884. 

PlaintijQf  gave  to  S.  a  mortgage  which  con- 
tained no  corenant  to  pay,  but  provided 
that  the  mortgagee  should  look  to  the  land. 
No  bond  was  given.  Thereafter  the  land 
was  sold  to  one  L. ,  who  assumed  payment 
of  the  mortgage  and  paid  the  balance  of  the 
purchase  to  S.,  under  an  agreement  that  the 
latter  should  pay  the  same  to  plaintiff  with 
interest.  In  an  action  to  recover  said  bal- 
ance, defendant  counterclaimed  for  a  defi- 
ciency on  foreclosure  of  the  mortgage.  There 
was  some  evidence  that  S.  advanced  money 
for  plaintiff's  benefit  when  the  mortgage 
was  given.  Held,  That  the  counterclaim 
was  properly  rejected. 

S.  agreed  with  the  owner  of  the  equity  of  re- 
demption to  extend  the  time  of  payment. 
At  the  time  of  such  extension  the  premises 
exceeded  in  value  the  amount  of  the  mort- 
gage. Held^  That  plaintiff  was  thereby 
released  from  liability,  if  any  existed. 

Plaintiff  presented  to  the  defend- 
ant, as  administratrix  of  J.  P. 
S.,  a  claim  for  $708  and  interest 
thereon  from  April  1,  1871,  less  a 
payment  of  $400,  made  May  8, 
1876.  It  appeared  that  on  March 
16,  1871,  plaintiff  sold  to  W.  B.  L. 
a  farm  for  $2,000,  on  which  J.  P. 
S.  then  lield  a  mortgage  given  by 
plaintiff  for  $1,292.  W.  B.  L.  as- 
sumed payment  of  this  mortgage, 
and  paid  the  balance  of  the  pur- 
chase price,  $708,  to  J.  P.  S.  upon 
an  agreement  with  him  and  plain- 
tiff that  J.  P.  S.  should  take  secu- 
rity from  W.  B.  L.  for  the    $708, 
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and  pay  it  to  plaintiff,  with  inter- 
est from  April  1,  1871.  The  evi- 
idence  showed  that  J.  P.  S.  re- 
ceived the  $708.  In  May,  1876, 
he  paid  plaintiff  $400  of  this  sura. 
J.  P.  S.  died  in  thn  fall  of  1876, 
and  the  $1,292  mortgage  not  hav^ 
ing  been  paid,  it  was  in  June,  1879, 
foreclosed  by  defendant,  his  ad- 
ministratrix, and  the  land  sold  for 
$200,  leaving  a  deficiency  of 
$1,040,  which  deficiency  defend- 
ant interposes  as  a  counterclaim. 
Plaintiff  claims  she  is  not  lia- 
ble therefor  for  the  reason  that  no 
bond  was  executed  by  her  with  the 
$1,292  mortgage.  The  referee  found 
that  no  bond  was  given  by  plain- 
tiff to  accompany  the  $1,292  mort- 
gage. He  also  found  that  there 
was  no  evidence  to  establish  the 
fact  of  a  pre-existing  debt  from 
plaintiff  to  J.  P.  S.  at  the  time 
said  mortgage  was  given,  and  re- 
jected the  counterclaim.  Some  evi- 
dence was  produced  to  show  that 
J.  P.  S.  advanced  money  for  plain- 
tiff's benefit  at  the  time  said  mort- 
gage was  executed.  Said  mortgage 
did  not  contain  any  covenant  or 
promise  on  the  part  of  the  mort- 
gagor to  repay  the  moneys  ad- 
vanced, but  provided,  in  effect,  that 
the  moi^gagee  should  look  to  the 
mortgaged  premises  alone  for  the 
reimbursement  of  his  advances. 
One  witness  testified  that  the  mort- 
gage was  given  for  an  amount  due 
the  mortgagee,  but  did  not  specify 
from  whom  it  was  due,  or  the  con- 
dition of  the  indebtedness. 

M.  M.  Waters^  for  applt. 

C.  A.  Clarke  for  respt. 

Held^  That  the  counterclaim  was 
properly  rejected. 
Vol.  19.— No.  2a. 


It  appeared  that  on  October  18, 
1878,  J.  P.  S.  entered  into  an 
agreement  with  one  M.,  the  owner 
of  the  equity  of  redemption  of  the 
mortgaged  premises,  founded  upon 
a  good  consideration  and  provid- 
ing for  an  extension  of  the  time  of 
payment  of  the  mortgage  beyond 
the  period  fixed.  The  evidence 
showed  that  the  mortgaged  prem- 
ises exceeded  in  value  the  amount 
of  the  mortgage  when  the  exten- 
sion was  granted. 

Held^  That  the  agreement  of  ex- 
tension deprived  plaintiff  of  the 
privilege  to  which  she  would  oth- 
erwise be  entitled,  of  paying  the 
debt  when  it  became  due  and 
using  the  mortgage  to,  reimburse 
herself  to  the  extent  of  the  value 
of  the  land  ;  that  J.  P.  S.  having 
been  present  and  participating  in 
the  negotiations  which  preceded 
the  execution  of  the  contract 
whereby  W.  B.  L.,  plaintiff's 
grantee,  assumed  payment  of  the 
mortgage,  and  taking  the  entire 
consideration  paid  by  W.  B.  L.  on 
his  purchase,  in  the  absence  of 
any  request  by  defendant  for  a 
finding  to  the  contrary,  may  be 
assumed  to  have  taken  cognizance 
of  the  terms  and  conditions  of  the 
contract,  and  had  notice  of  the 
fact  that  plaintiff  thereby  became 
a  mere  surety  for  the  payment  of 
the  mortgage  debt.  He  had  notice 
from  the  relation  of  the  parties  and 
the  nature  of  the  mortgage  secu- 
rity that  the  land  was  the  primary 
fund  for  the  payment  of  the  mort- 
gage debt,  and  to  the  extent  ot  the 
value  of  the  land  plaintiff  occu- 
pied the  position  of  a  surety,  and 
was  entitled  upon  payment  of  the 
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mortgage  debt  to  be  substituted 
to  the  mortgage  secnrity  as  it 
originally  existed,  with  the  right 
to  proceed  immediately  against 
the  land  for  her  indemnity  ;  that 
plaintiflf  has  by  the  action  of  J.  P. 
S.  been  released  from  liability,  if 
any  existed,  for  the  payment  of 
the  mortgage  debt.  73  N.  Y., 
211;  78   id.,  274;  94  id.,  613. 

Judgment  of  General  Term,  af- 
firming judgment  for  plaintiff, 
affirmed. 

Opinion  by  Ruger^  CJi.  J.  All 
concur. 


APPEAL. 

N.  Y.  Court  of  Appeals. 

In  re  application  of  Ensign, 
applL^  V.  Cuykendall,  recr.,  respt. 

Decided  March  21,  1884. 

The  General  Term  reversed,  without  preju- 
dice, an  order  directing  the  receiver  to  pay 
certain  moneys  to  the  petitioner.  The  facts 
relating  to  the  fund  and  the  claims  of  the 
parties  interested  therein  did  not  clearly  ap- 
pear in  the  papers  presented.  UM,  That 
it  was  within  the  discretion  of  the  General 
Term  to  decree  as  it  did  and  that  its  order 
is  not  appealable. 

This  was  an  appeal  from  an  or- 
der of  General  Term,  reversing, 
without  prejudice  to  any  subse- 
quent proceedings  or  suit  and 
without  costs,  an  order  of  Special 
Term  directing  C,  as  receiver  of 
the  B.  &  S.  Mfg.  Co.,  to  pay  to  E., 
the  petitioner,  a  sum  of  money, 
with  interest  which  may  have  ac- 
crued thereon  while  in  the  hands 
of  the  receiver,  with  costs  of  mo- 
tion. Upon  the  papers  presented 
the  court  below  might  well  have 
been  of  the  opinion  that  the  facts 


relating  to  the  fund  in  question, 
and  the  claims  of  the  various  par- 
ties interested  therein,  did  not  so 
suflBciently  and  clearly  appear  as 
to  enable  them  intelligently  to  ad- 
judicate upon  the  questions  invol- 
ved. 

Richard  O,  Steele,  for  applt. 

WilHam  F.  Cogswell^  for  respt. 

Held,  That  the  order  was  not 
appealable,  as  it  was  clearly  within 
the  discretion  of  the  General  Term 
to  reverse  the  order  of  the  Special 
Term  and  send  the  case  back  for 
further  pioceedings. 

Appeal  dismissed. 

Opinion  by  Ruger,  Ch,^  J,  All 
concur. 


RAILROADS.      NEGLIGENCE. 

N.  Y.  Court  of  Appeals. 

Ellis,  admr.,  appU.,  v.  The  N.  Y., 
L  E.  &  W.  RR.  Co.,  respt 

Decided  April  15,  1884. 

Plaintiff's  intestate,  an  employee  of  defend- 
ant was  killed  by  a  collision  with  a  train 
which  came  from  the  rear  of  the  iniin 
on  which  he  was  working,  the  for- 
ward car  being  forced  up  on  to  the 
caboose  crushing  intestate,  who  was  on  the 
platform.  It  appeared  that  the  buffers  of 
the  cars  were  at  different  elevations  and  did 
not  meet  properly.  HM,  That  the  primary 
cause  of  the  death  being  the  failure  of  de- 
fendant to  supply  proper  buffers  it  was 
liable  and  was  not  absolved  from  liability  by 
the  negligence  of  it^  employees  on  the  other 
train. 

This  action  was  brought  to  re- 
cover damages  for  the  alleged  neg- 
ligent killing  of  E.,  plaintiffs 
intestate.  It  appeared  that  E.,  at 
the  time  of  his  death,  was  in  de- 
fendant's employ  as  a  brakeman, 
and  engaged  in  the  actual  discharge 
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of  his  duties  in  working  and  run- 
ning a  train  of  freight  cars.  This 
train  had  nearly  reached  its  desti- 
nation when  another  of  defend- 
ant's trains  running  in  the  same 
direction  overtook  it.  E.  was  in 
the  caboose  at  the  rear  of  his  train, 
and  seeing  that  a  collision  was  im- 
minent, went  forward  towards  a 
coal  car  to  which  the  caboose  was 
fastened,  and  had  apparently 
reached  the  platform  of  the  ca- 
boose when  a  collision  took  place, 
the  platform  of  the  caboose  was 
forced  under  the  coal  car,  the 
whole  body  of  the  coal  car  going 
upon  the  caboose  platform  and  E. 
was  caught  between  the  ends  of 
the  I  wo  cars  and  crushed  to  death. 
It  was  proved  that  each  car  was 
furnished  with  a  buflSng  appara- 
tus ten  inches  thick,  but  at  such 
different  elevations  that  instead  of 
meeting  to  receive  the  concussion 
they  exposed  to  the  blow  only  a 
surface  of  three-quarters  of  an 
inch.  Defendant  claimed  that  the 
facts  proved  did  not  show  negli- 
gence on  the  part  of  defendant ; 
that  the  negligence,  if  any,  was 
that  of  the  person  who  made  up 
the  train,  who  must  be  deemed  a 
fellow  servant  of  the  deceased  ; 
that  the  collision  was  the  proxi- 
mate cause  of  his  death  and  re^ 
suited  from  the  negligence  of  the 
persons  in  charge  of  the  colliding 
train. 

John  W  Lyon^  for  applt. 

Lewis  E.  OaxTy  for  respt. 

Beld^  That  plaintiff  was  entitled 
to  recover,  the  primary  cause  of  the 
death  of  his  intestate  being  the 
failure  of  defendant  to  supply,  its 
cars  with  proper  buffers,  and  it  was 


not  absolved  from  the  consequences 
of  its  wrongful  act  by  the  negli- 
gence of  its  employees  in  charge 
of  the  train  which  collided  with 
the  one  on  which  plaintiff's  intes- 
tate was  killed.  It  is  enough  that 
the  fault  or  omission  of  defendant 
merely  contributed  to  produce  the 
injury  complained  of,  or  if  it  failed 
to  exercise  the  care  of  an  ordinarily 
prudent  person  in  supplying  cars 
reasonably  safe  for  the  purposes 
for  which  they  were  required.  The 
evidence  was  sufficient  to  warrant 
a  submission  of  the  case  to  the 
jury.  93  N.  Y.,  532  ;  92  id.,  639; 
91  id.,  332  ;  88  id.,  225  ;  73  id.,  38 ; 
60  id.,  607;  53  id.,  550. 

Judgment  of  General  Term,  af- 
firming judgment  dismissing  com- 
plaint, reversed  and  new  trial 
ordered. 

Opinion  by  Danforlh,  J.  All 
concur. 


LAND  CONTRACT. 

N.  Y.  Court  of  Appeals. 

Crowe,individually  andasadmr., 
et  al.,  respts.y  v.  Lewin,  exr., 
applt. 

Decided  April  15,  1884. 

Plaintiff's  intestate  agreed  to  exchange  his 
house  and  lot  for  four  lots  claimed  to  be 
owned  by  defendants.  Defendants'  dieed 
described  said  lots,  but  in  fact  they  did  not 
own  them.  In  an  action  to  rescind  the  con- 
tract and  intestate's  deed  defendants  claimed 
that  they  intended  to  convey  a  triangular 
piece  near  by  and  that  the  description  in 
the  deed  was  substituted  by  mistake  and 
asked  to  have  their  deed  reformed.  Held, 
That  this  could  not  be  done ;  that  as  tiie 
minds  of  the  parties  did  not  meet  no  actual 
contract  existed  and  the  former  contract 
should  be  rescinded  and  the  parties  restored 

*  to  their  original  positions. 
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This  action  was  brought  to  have 
a  deed  executed  by  C,  plaintiffs 
intestate,  rescinded  on  the  ground 
of  fraud.  It  appeared  that  C. 
agreed  to  exchange  a  house  and 
lot,  owned  by  him,  for  four  lots  at 
William's  Bridge  \^hich  defend- 
ants represented  they  owned  and 
could  convey.  As  matter  of  fact 
defendants  did  not  own  said  lots, 
but  did  own  a  triangular  piece  of 
land  in  the  vicinity  of  trifling  val- 
ue and  much  less  area,  which  they 
say  was  what  they  intended  to  con- 
vey but  by  mistake  the  said  four 
lots  were  substituted  in  the  deed 
they  gave.  Defendants  asked  to 
have  their  deed  reformed  by  sub- 
stituting in  it  the  triangular  lot. 
A  judgment  was  rendered  for  plain- 
tiffs. 

Coles  Morris  and  Michael  H, 
Cardozo,  for  applt. 

William  F.  Reilly,  for  respts. 

Held^  No  error;  that  as  the  minds 
of  the  parties  to  the  contract  had 
not  met  and  as  no  actual  contract 
existed  the  former  contract  was 
properly  rescinded  and  a  restora- 
tion to  each  party  of  what  has 
been  parted  with  on  its  faith  was 
proper. 

It  appeared  that  there  was  at 
the  time  of  the  conveyance  a  mort- 
gage on  plaintiffs  property,  which, 
by  acceptance  of  the  deed,  defend- 
ants assumed  and  agreed  to  pay. 
They  claim  that  they  are  left  lia- 
ble for  the  amount  of  the  mortgage 
debt. 

Heldy  Untenable  ;  that  the  judg- 
ment binds  both  parties  and  pri- 
vies, and  the  holder  of  the 
mortgage,  who  had  no  right  except 
through   the  promise   to  plaintiff 


and  dependent  wholly  upon  it,  and 
could  only  claim  through  it,  is 
bound,  if  not  by  the  judgment  it- 
self, at  least  by  the  effect  of  the 
judgment  as  annulling  the  whole 
transaction.  86  N.  Y.,  30. 

Judgment  9f  General  Term,  af- 
firming judgment  for  plaintiffs, 
affirmed. 

Opinion  by  Finch,  J.  All  con- 
cur. 


EVIDENCE. 

N.  Y.  Court  of  Appeals. 

Cuddeback,  appU,,  v.  Sherman 
et  al.,  respts. 

Decided  March  21,  1884. 

In  an  action  of  foreclosure  where  the  defence 
was  usury  defendant's  agent  was  aUowed 
to  testify  to  a  conversation  between  him- 
self and  defendant  prior  to  the  loan,  in  the 
absence  of  plaintiff,  tending  to  show  that 
defendant  contemplated  making  an  usu- 
rious transaction.     Hdd,  Error. 

Evidence  as  to  what  took  place  between 
plaintiff  and  defendant's  agent  while  the 
latter  was  engaged  in  the  execution  of  his 
agency  was  offered  on  the  question  of  usury 
and  excluded.    Held,  Error. 

This  action  veas  brought  to  fore- 
close two  mortgages.  The  judg- 
ment of  the  Special  Term  declared 
one  of  them  void  for  usury.  The 
testimony  was  very  conflicting. 
The  question  of  usury  depends 
largely  upon  the  relative  credit 
given  to  the  testimony  of  the 
plaintiff  on  one  side  and  of  the  de- 
fendant on  the  other.  The  court 
permitted  one  D.  to  state  a  con- 
versation between  himself  and  the 
mortgagor,  prior  to  making  the 
loan,  and  which  was  had  in  the 
absence  of  plaintiff,  and  tended  to 
show   from    the    outset   that    the 
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mortgagor,  whose  agent  the  wit- 
ness was,  was  contemplating  an 
usurious  transaction. 

W.  H.  CuddehacJc,  for  applt. 

Lewis  E,  Carr^  for  respts. 

Held,  Error. 

The  answer  alleged  in  substance 
that  D.  was  defendant's  agent. 
Plaintiff  offered  to  prove  what 
took  place  between  himself  and 
D.  while  the  latter  was  engaged  in 
the  execution  of  his  agency.  This 
evidence  was  offered  as  bearing 
upon  the  usurious  agreement 
pleaded.     It  was  excluded. 

Held,  Error. 

Judgment  of  General  Term, 
affirming  judgment  adjudging  one 
of  the  mortgages  void  for  usury, 
reversed  and  new  trial  ordered. 

Per  curiam  opinion.  All  con- 
cur. 


LUNATICS. 

N.  Y.  Court  of  Appeals. 

Kiggs,admr.,r^5p^.,v.  The  Amer- 
erican  Tract  Soc,  applt. 

Decided  April  16,  1884. 

Unsoundness  of  mind  is  established  when  It 
is  shown  that  the  person  was  laboring  un< 
der  a  delusion  and  was  led  to  perform  the 
act  sought  to  be  revoked  by  a  belief  that 
something  existed  which  had  no  existence, 
except  in  his  own  imagination,  and  out  of 
which  he  is  incapable  of  being  reasoned. 

Plaintiff's  intestate  was  a  man  of  eccentric 
habits,  and  labored  under  an  insane  delu- 
sion that  his  family  were  inimical  to  him. 
Defendant's  agent,  with  knowledge  of  these 
facts,  advised  him  to  dispose  of  his  proper- 
ty during  his  life  and  not  leave  it  as  a  source 
of  litigation  after  his  death,  and  offered  in 
case  he  would  then  give  defendant  what  he 
intended  to  leave  it  that  it  would  pay 
interest  on  it  during  his  life.  This  was 
done.    In  an  action  to  revoke  the  agree- 


ment and  recover  the  moneys  paid,  HM, 
That  these  facts  were  sufficient  to  justify  a 
finding  of  unsoundness  of  mind  and  that 
defendant  knew  and  took  advantage 
of  it;  that  it  was  bound  by  its  agents' 
knowledge  and  that  a  charge  that  plain- 
tiff could  not  recover  unless  intestate 
was  of  unsound  mind  at  the  time  of  the 
transaction  and  the  agent  had  notice  of  his 
condition  was  sufficiently  favorable  to 
defendant. 
Affirming  8.  C.  16  W.  Dig.,  891. 

This  action  was  brought  to  re- 
cover $4,000  and  interest,  given  by 
R.,  plaintiff's  intestate,  in  his  life- 
time, to  defendant,  the  latter  agree- 
ing to  pay  interest  thereon  to  R. 
while  he  lived  and  after  his  death 
to  his  widow  and  sister  during 
their  lives.  The  right  to  recover 
was  based  on  the  ground  that  at 
the  time  said  gifts  were  made  the 
donor  was  of  unsound  mind.  A 
verdict  was  rendered  for  plaintiff, 
which  was  affirmed  by  the  General 
Term.  The  evidence  tended  to 
show  that  for  many  years  before 
his  death  R.  was  of  eccentric 
habits  and  manners,  but  always 
managed  his  own  affairs ;  that  at 
the  time  of  said  gifts  and  for  a 
long  time  before  and  until  his 
death  he  was  the  subject  of  insane 
delusions  in  regard  to  his  wife  and 
children,  and  believed  that  they 
had  conspired  to  break  up  his 
family,  destroy  his  authority  over 
them,  deny  him  qbedience  and  re- 
gard, and  weie  his  enemies  and 
very  bad  people  who  desired  to 
injure  him  personally  and  poison 
him,  and  hence  were  not  proper  re 
cipients  of  any  of  his  estate.  The 
evidence  showed  that  R.  was 
sincere  in  this  belief  and  that  there 
was  no  foundation  for  it.  The  evi- 
dence also  tended  to  show  that, 
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with  knowledge  of  R's  feelings 
towards  his  family  and  his  appre- 
hensions that  any  will  he  might 
make  which  diverted  his  property 
from  them  would  be  successfully 
contested  on  account  of  his  inca- 
pacity, 0.,  an  agent  of  defendant, 
advised  him  he  could  dispose  of 
his  property  during  his  lifetime 
and  that  he  had  better  do  so  than 
to  let  it  remain  as  a  source  of  liti- 
gation after  his  death,  and  upon 
R.  saying  he  needed  the  use  of 
the  money,  suggested  that  defen- 
dant would  rather  receive  what  he 
intended  to  give  and  pay  interest 
on  it  during  his  life  than  run  the 
risk  of  a  litigation.  C.  had  sever- 
al interviews  with  R.,  at  some  of 
which  R.  referred  to  his  family 
matters,  speaking  of  his  children 
as  disobedient.  C.  testified  that 
he  cut  short  his  visits  when  R. 
began  to  talk  of  them  and  that  he 
had  tried  to  forget  what  he  said ; 
that  his  words  were  disagreeable. 
C.  swore  that  he  received  the  im- 
pression that  the  condition  of  R.'s 
mind  in  regard  to  his  feelings 
towards  his  family  was  morbid, 
unhealthy,  and  perhaps  a  ''diseas- 
ed condition." 

Howard  Payson  Wilds,  for 
applt. 

H.  V.  Howlandn  for  respt. 

Held,  That  the  evidence  was 
sufficient  to  justify  the  jury  in 
finding  unsoundness  of  mind  on 
the  part  of  the  donor  and  that 
the  defendant  both  knew  and 
took  advantage  of  it. 

The  Court  charged  that  plaintiff 
could  not  recover  unless :  1st.  R. 
was  at  the  time  of  the  transaction 


of  unsound  mind  ;  2d.  That  de- 
fendant's agent  had  notice  of  his 
condition;  and  he  told  the  jury 
that  plaintiflf  could  not  recover  if 
either  proposition  was  found  in 
defendant's  favor. 

Held,  That  the  charge  was  suf- 
ficiently favorable  to  defendant. 

Defendant's  counsel  requested 
the  court  to  charge  that  however 
great  or  numerous  the  delusions 
of  a  party  may  be,  and  however 
closely  connected  with  the  act  in 
question,  it  will  not  be  invalidated 
unless  there  has  happened  to  hira 
a  *•  total  deprivation  of  sense." 
This  request  was  refused. 

Held,  No  error.  The  phrase 
''unsound  mind"  is  satisfied  when 
it  is  shown  that  the  person  whose 
act  is  challenged,  at  the  time  of  its 
commission,  was  laboring  under  a 
delusion,  and  was  led  to  perform 
the  act  by  a  belief  that  something 
existed  which  had  no  existence 
whatever  but  in  his  own  heated 
imagination,  and  out  of  which  he 
is  incapable  of  being  reasoned.  If 
a  delusion  exists  upon  one  subject 
the  person  is  of  unsound  mind^ 
although  in  regard  to  other  sub- 
jects he  might  reason  and  act  like 
a  rational  man.  33  N.  Y.,  619  ;  L. 
R.,  3  P.  &  D.,  68 ;  34  N.  Y.,  190; 
3  Add.  Ecc.  R.  79  ;  1  Story  on 
Con.,  17. 

Defendant  is  bound  by  the  know- 
ledge of  its  agent  and  must  be 
deemed  to  have  entered  upon  the 
transaction  at  its  peril.  In  such  a 
case  it  is  not  material  to  inqnire 
whether  restoration  can  be  made 
without  impairment  of  its  own 
estate. 

Judgment  of  General  Term,  af- 
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firming  judgment  for  plaintiff  and 
denying  new  trial,  aflSrmed. 

Opinion   by   Danforth  J,     All 
concur. 


ARREST.      ASSIGNEE. 

N.  Y.  Court  of  Appe.\ls. 

Myers,  sheriff,  applt.^  v.  Becker, 
respt 

Decided  April  15,  1884. 

A  judgment  which  leaves  to  be  determined 
the  allowance  which  an  assignee  is  entitled 
to  hnve  deducted  from  the  gross  sum  which 
he  holds  under  a  fraudulent  assignment  is 
not  final.  Final  judgment  should  be  enter- 
ed after  order  made  confirming  the  report  of 
the  referee  appointed  to  ascertain  the 
amount  of  such  allowance,  and  such  judg- 
ment can  be  enforced  by  execution  and  not 
by  precept  to  arrest  the  assignee.  No  right 
to  issue  a  precept  can  be  acquired  by  omit- 
ting to  enter  final  judgment. 

The  provisions  of  Chap.  8,Tit.13.  Pt.  8,  R.  8., 
do  not  apply  to  a  case  where  money  has 
been  ordered  to  be  paid  by  a  final  judg- 
ment. 

Afllrming  8.  C.  17  W.  Dig.,  83. 

This  was  an  action  upon  a  bail 
bond  taken  by  plaintiff's  predeces- 
sor in  ofBce,  for  an  escape  which 
occurred  during  plaintiff's  official 
term.  It  appeared  that  P.  &  Co. 
made  a  general  assignment  to  B. 
In  May,  1878,  H.  et  al.,  jtidgment 
creditors  of  P.  &  Co.,  commenced 
a  creditor's  action  against  P.  &Co. 
and  B.,  to  set  aside  such  assign- 
ment. An  answer  was  put  in  and 
the  case  was  referred  and  a  judg- 
ment rendered  for  plaintiff,  October 
17, 1878,  adjudging  the  assignment 
fraudulent  as  against  the  creditors 
of  P.  &  Co.,  and  that  it  was  null 
and  void,  and  the  assignee  should 
account  for  the  assigned  property 
which  came  into  his  hands,  which 


was  found  to  be  of  the  value  of 
$3,000 ;  that  a  receiver  should  be 
appointed  of  the  property  in.  the 
hands  of  P.  &  Co.  and  of  the  as- 
signee, and  from  the  proceeds  of 
such  property  the  receiver  should 
first  pay  the  costs  of  that  action, 
taxed  at  $100.07,  nnd  from  the  re- 
mainder pay  the  plaintiffs  therein 
for  their  judgment  against  the  as- 
signors, $178.35,  with  interest  from 
February  6,  1878,  and  that  he 
report  the  remainder  with  his  pro- 
ceedings to  the  court  for  and  sub- 
ject to  its  further  order  and  direc- 
tion. 

On  November  8,  1878,  an  order 
was  made  appointing  a  receiver, 
and  the  assignee  was  ordered  to 
account  to  him  and  pay  over  all 
the  property  of  the  assignors  which 
had  come  into  his  hands,  which 
was  found  to  be  of  the  value  of 
$3,000,  and  the  receiver  was  order- 
ed to  pay  out  of  the  property  so 
received  by  him  the  two  items 
specified  in  the  judgment,  and  to 
report  the  remainder  with  his  pro- 
ceedings to  the  court.  A  referee 
was  appointed  by  the  same  order 
to  take  and  state  the  account  of 
the  assignee  and  to  determine  what 
costs,  expenses,  charges,  etc.,  if 
any,  were  properly  allowable  to 
him  to  be  deducted  from  the  sum  of 
$3,000.  The  referee  qualified  and 
took  an  account  and  made  his  re- 
port to  the  court,  which  then  made 
a  final  order  allowing  the  assignee 
to  deduct  from  the  $3,000  certain 
claims  allowed  to  him  and  direct- 
ing him  to  pay  the  balance,  $2,600, 
to  the  receiver.  No  judgment  was 
entered  on  this  order,  but  a  copy 
thereof  was  served  on  the  assignee 
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and  on  his  refusal  to  pay  over  the 
$2,610,  as  required,  an  ex  parte  ox- 
der  for  a  precept  was  obtained 
under  the  provisions  of  the  Revis- 
ed Statutes  (Part  3,  Chap.  8,  Title 
13).  The  precept  was  issued  to  the 
sheriff,  who  arrested  the  assignee 
under  it  and  took  the  bail  bond  in 
suit. 

C,  D.  Adams^  for  applt. 

D.  C.  Stoddard,  for  respt. 
Beld,  That  the  judgment  under 

which  the  receiver  was  appointed 
was  not  final ;  until  the  final  order 
was  made  the  sum  was  not  ascer- 
tained which  the  assignee  was  re- 
quired to  pay,  and  no  judgment 
for  any  sum  of  money  could  be 
entered  or  docketed  against  him, 
and  such  judgment  should  then 
have  been  entered  and  docketed  in 
favor  of  the  receiver  against  the 
assignee.  The  last  two  orders 
should  have  been  attached  to  the 
prior  judgment  roll  and  a  final 
judgment  entered  thereon.  63  N. 
Y.,  252.  Such  judgment  could 
have  been  enforced  by  execution 
and  not  by  such  process  as  was 
issued.  Code  Civil  Proc,  §§  1240, 
1241.  The  provisions  of  the  Re- 
vised Statutes  under  which  the 
precept  was  issued  do  not  apply  to 
a  case  where  money  has  been  or- 
dered to  be  paid  by  a  final  judg- 
ment. 4  Lans.,  377 ;  21  Hun,  288 ; 
23  id.,  356;  25  id.,  587;  41  N.  Y. 
S.  C,  456  ;  69  N.  Y.,  536  ;  77  id., 
423. 

The  plaintifl:s  in  the  action  in 
which  the  receiver  and  referee  were 
appointed  could  acquire  no  right 
to  a  precept  for  the  arrest  of  the 
assignee  by  omitting  to  enter  their 
final    judgment.     As  the  precept 


for  the  arrest  of  the  assignee  was 
unauthorized  he  was  illegally 
arrested  and  the  sheriff  had  no 
right  to  exact  or  take  the  bond  in 
suit,  and  the  defendant  as  surety 
has  not  been  made  liable  thereon. 

Judgment  of  General  Term,  re- 
versing judgment  for  plaintiff  and 
dismissing  complaint,  affirmed. 

Opinion  by  JEarl^  J.  All  con- 
cur. 


APPEAL.    RAILROAD  TAXES. 

N.  Y.  Supreme  Court.    General 
Term.     Third  Dept. 

Franklin  Hand,  Supr.,  respt.  ^ 
V.  The  Board  of  Supervisors  of 
Columbia  Co.  et  al.,  applts. 

Decided  Jan.,  1884. 

An  appeal  will  lie  to  the  General  Term  from 
an  interlocutory  order  overruling  or  sustain- 
ing a  demurrer  where  leave  to  amend  was 
given,  especially  where  such  appeal  is  taken 
before  any  judgment  is  actually  entered. 

The  fact  that  the  town  authorities  have  paid 
over  only  a  portion  of  the  taxes  assessed 
and  collected  of  a  railroad  does  not  change 
the  duty  imposed  upon  the  County  Treas- 
urer by  Chap.  288,  Laws  of  1871,  nor  ex- 
cuse him  from  applying  the  moneys  act- 
ually received  to  the  purposes  specified  in 
the  statute,  nor  does  such  fact  confer  any 
right  upon  the  county  to  use  said  money 
for  its  own  purposes. 

Appeal  from  interlocutory  order 
overruling  demurrer  to  the  com- 
plaint with  leave  to  answer  in  20 
days  on  payment  of  costs  and  also 
from  final  judgment  entered  on 
failure  to  answer. 

It  is  claimed  that  the  interlocu- 
tory order  is  not  appealable. 

Cadman  &  Hoysradt^  for  applts. 

Andrews  <ft  Edwards  and  •/. 
Rider  Cader^  for  respt. 
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Held^  Untenable ;  that  an  ap- 
peal from  an  interlocutory  order 
overruling  or  sustaining  a  demur- 
rer where  leave  to  amend  is  given 
is  authorized,  especially  when  the 
appeal  is  taken  before  any  judg- 
ment is  actually  entered.  Code 
Civ.  Pro.,  §  1349  and  cases  cited  in 
Bliss'  Code. 

This  action  was  bronght  under 
Chap,  283,  Laws  of  1871,  by  plain- 
tiff as  supervisor  of  the  town  of 
New  Lebanon.  The  complaint  al- 
leged that  the  moneys  arising  from 
the  assessment  and  levy  of  the  tax 
upon  railroads  in  said  town,  ex- 
cept the  road  and  school  taxes,  for 
specified  years  had  been  paid  to 
defendant  H.  as  County  Treasurer 
and  to  his  predecessor  in  office  ; 
that  the  moneys  so  paid  to  each  of 
them  was  not  used  or  applied  by 
either  of  them  as  required  by  stat- 
ute, viz.,  for  the  redemption  of 
town  bonds,  but  has  been  paid 
over  to  and  been  used  by  the 
county  for  its  own  purposes. 

The  question  raised  by  the  de- 
murrer is,  whether  the  action  can 
be  maintained  without  alleging 
that  the  town  has  paid  to  the 
County  Treasurer,  at  least  for 
some  years,  '*all  taxes  collected" 
of  railroads  in  said  town. 

Held^  That  the  presumption  is 
that  the  public  officers  had  duly 
assessedand  collected  the  taxes  and 
paid  all  moneys  so  assessed  and 
collected  to  the  County  Treasurer 
as  required  by  law,  and  that  upon 
this  demurrer  the  presumption  has 
the  same  force  as  the  fact.  But  if 
there  was  no  such  presumption 
and  it  was  a  fact  that  only  a  part 
of  the  moneys  assessed  and  col- 
Vol.  19.— No.  2b 


lected  of  the  railroad  had  been 
paid  over  to  the  County  Treasurer, 
that  should  not  change  the  duty 
imposed  upon  him  by  this  statute 
nor  excuse  him  from  using  and 
applying  so  much  of  such  money 
as  he  receives  to  the  objects  speci- 
fied in  the  statute,  nor  does  it  con- 
fer any  right  upon  the  county  to 
use  said  moneys  for  its  purposes. 

The  moneys  raised  in  this  man- 
ner and  from  this  source  are  set 
apart  by  this  law  for  a  certain  pur- 
pose and  cannot  be  devoted  to  any 
other  without  a  violation  of  the 
statute,  whether  it  be  attempted 
by  the  Treasurer  or  the  Supervisors 
of  a  county.    92  N.  Y.,  670. 

There  are  no  contracting  parties 
in  regard  to  these  taxes.  The  tax- 
payers of  the  town  have  made  no 
contract  with  the  County  Treas- 
urer to  do  a  certain  thing  or  to  i)ay 
him  all  of  certain  moneys,  and  he 
has  made  no  contract  with  them 
that,  in  consideration  of  their  do- 
ing so,  he  will  use  and  apply  these 
moneys  or  invest  them  in  a  certain 
manner.  They  stand  in  no  con- 
tract relation. 

Judgment  affirmed, with  costs  of 
appeal,  with  leave  to  answer  on 
payment  of  costs. 

Opinion  by  Potter^  /,/  Learned^ 
P.  j.,  and  Boardman^  /.,  concur. 


CONTEMPT. 

N.Y.  Supreme  Court.    General 
Term.     First  Dept. 

Kate    T.   Ryckman,   applLy   v. 
George  W.  Ryckman,  respL 

Decided  March  28,  1884. 
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A  party  in  default  may  be  punished  for  con- 
tempt for  failure  to  pay  alimony  adjudged 
by  a  decree  of  divorce,  but  as  h  foundation 
to  such  application  the  party  in  default 
should  be  served  with  a  certified  copy  of 
the  decree  and  payment  of  the  alimony  de- 
manded. 

Execution  cannot  properly  issue  to  recover 
alimony  decreed  to  be  paid  by  a  judgment 
in  an  action  for  divorce,  but  can  only  issue 
for  costs  of  the  action. 

Appeal  from  order  denying  mo- 
tion for  the  punishment  of  defend- 
ant for  non-payment  of  alimony 
recovered  against  him  in  an  action 
for  a  limited  divorce. 

The  application  to  panish  for 
contempt  was  based  simply  on  the 
fact  that  deponent,  who  was  ad- 
judged to  pay  alimony  to  plaintiff, 
had  neglected  to  pay  it. 

John  H.  HuLl^  for  applt. 

Stephen  W.  Fullerton,  for  respt. 

Held^  That  under  the  authority 
of  Parke  v.  Parke,  80  N.  Y.,  166, 
the  defendant  would  be  liable  to 
punishment  for  contempt  for  re- 
fusing to  comply  with  the  direc 
tions  contained  in  the  judgment 
for  the  payment  of  alimony,  for  it 
would  be  a  disobedience  of  a  law- 
ful mandate  of  the  court,  and  as 
such  the  proper  subject  of  punish- 
ment under  a  proceeding  for  a 
contempt.  Code,  §§14,  2266. 

But  to  subject  him  to  such  pun- 
ishment under  the  authority  of 
the  provisions  of  the  present  Code, 
or  of  the  practice  preceding  it,  a 
certified  copy  of  the  judgment  has 
been  required  to  be  served  upon 
him,  and  a  demand  for  the  money 
made  upon  him.  Code,  §§1246, 
2268.  When  that  has  been  done 
a  case  for  an  attachment  will  be 
made  out. 

In  such  an  action  as  this  execu- 


tion can  properly  issue  only  for 
costs.  Code,  §  1769,  and  such  being 
the  case  an  attachment  may  be 
issued  under  §  1241. 

But  the  moving  papers  failed  to 
show  that  defendant  had  been 
served  with  certified  copy  of  the 
judgment  or  that  payment  of  the 
alimony  money  had  been  de- 
manded and  payment  refused. 
For  these  reasons  order  affirmed, 
but  without  costs,  inasmuch  as 
the  wife  in  whose  favor  the  decree 
was  granted  is  dependent  upon  the 
performance  of  the  directions  in 
the  decree. 

Opinion  by  Daniels^  J.;  Davis, 
P.  J.  and  Brady.  •/!,  concur. 


N. 


JURISDICTION. 

Y.  Supreme  Court.   General 
Term.    First  Dept.. 


The  Toronto  General  Trust  Co., 
trustee,  ap/?Z^.,v.The  Chicago,Bur- 
lington  &  Quincy  RIl.  Co.,  respt. 

Decided  March  28.  1884. 

A  cause  of  action  arises  when  tliat  is  not  done 
which  ought  to  have  been  done,  or  that  is 
done  which  ought  not  to  have  been  done, 
and  the  place  where  the  cause  of  action 
arises  is  the  place  where  such  acts  are  done 
or  are  omitted. 

Where  the  gist  of  the  cause  of  action  between 
two  foreign  corporations  consists  in  the 
wrongful  transfer  of  stock  by  defendant's 
transfer  agent,  which  wrongful  transfer 
was  made  in  New  York  City  upon  a  sur- 
render here  of  the  stock  certificates  and 
new  certificates  issued  here  to  the  pur- 
chaser, the  cause  of  action  arises  here,  and 
it  is  consequently  error  for  the  court  to  set 
aside  a  summons  served  on  one  of  defend- 
ant's ofllcers  in  the  City  of  New  York,  upon 
the  ground  that  the  court  had  no  jurisdic- 
tion of  the  action. 
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Appeal  from  order  setting  aside 
the  service  of  a  summons. 

The  action  was  brought  to  re- 
cover certain  stock  of  the  defend- 
ant company,  or  its  value,  wrong- 
fully transferred  on  the  applica- 
tion of  a  trustee  in  whose  name 
the  stock  stood  to  a  purchaser 
from  such  trustee,  defendant  it  is 
alleged  having  knowledge  that  by 
the  provisions  of  the  trust  the 
trustee  was  wholly  without  au- 
thority to  transfer  the  stock.  The 
stock  was  originally  transferred  to 
the  trustee  in  the  City  of  New 
York,  and  was  by  defendant's 
transfer  agent,  the  National  Bank 
of  Commerce,  transferred  in  the 
City  of  New  York  upon  the  appli- 
cation of  the  trustee  to  a  purchaser 
from  him. 

F.  H.  Pendleton,  for  applt. 

EliJiu  Rooty  for  respt. 

Heldy  That  the  basis  of  the  cause 
of  action  was  the  wrongful  transfer 
of  the  stock ;  that  such  transfer 
took  place  in  the  City  of  New 
York.  The  acts  upon  which 
the  claim  for  the  recovery  of  the 
stock  or  reimbursement  has  been 
made  took  place  in  New  York 
City. 

The  cause  of  action  arises  when 
that  is  not  done  which  ought  to 
have  been  done,  or  that  is  done 
which  ought  not  to  have  been 
done,  and  the  place  where  the 
cause  of  action  arises  is  the  place 
where  such  acts  are  done  or  are 
omitted.     84  N.  Y.,  267,  284. 

The  fact  that  plaintiffs  title  to 
the  cause  of  action  was  acquired 
in  Canada  is  not  at  all  controlling. 

Under  subdiv,  3  of  §  1780  of  the 
Code  the  plaintiff,  although  a  for- 


eign corporation,  has  a  right  to 
maintain  an  action  upon  the  cause 
of  action  alleged  in  this  court. 
The  cases  76  N.  Y.,  366,  7  id., 
274,  are  not  inconsistent  with 
this  view.  The  summons  was  im- 
properly set  aside. 

Order  reversed,  with  costs  to 
abide  event. 

Opinion  by  Daniels,  J.;  Davis, 
P.  J.,  concurs. 


APPEAL.     ARBITRATION. 

N.  Y.  Supreme  Court.  General 
Term.    First  Dept. 

In  re  arbitration  of  Hiram  Pool, 
appU,,  and  Bartlett  S.  Johnston, 
respt. 

Decided  March  28,  1884. 

A  case  on  appeal  is  not  required  or  proper  for 
the  purpose  of  reviewing  a  judgment  en- 
tered upon  an  order  confirming,  vacating, 
modifying  or  correcting  an  award  of  arbi- 
trators. 

The  papers  which  should  be  printed  upon  an 
appeal  to  the  General  Term  from  such  a 
judgment  are  the  papers  which  were  before 
the  Special  Term  as  the  basis  of  the  order 
authorizing  the  judgment. 

Motion  to  dismiss  an  appeal  for 
the  default  of  appellant  in  omit- 
ting to  serve  papers  on  appeal. 

The  appellant  answered  the  mo- 
tion by  sliowing  that  he  had  served 
a  proposed  case,  and  that  no 
amendment  had  been  proposed, 
and  the  case  had  not  been  settled. 

The  question  presented  is  wheth- 
er or  not  a  case  is  required  upon 
an  appeal  from  a  judgment  en- 
tered upon  an  order  confirming 
award  of  arbitrators. 

Miller  H.  Jo7ies,  for  applt. 

Grimball  &  Tunstall,  for  respt. 
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Beld^  That  a  case  is  not  required 
on  an  appeal  from  a  judgment  en-, 
tered  upon  an  order  confirming 
the  award  of  arbitrators.  The 
former  practice  still  prevails,  and 
the  proceeding  to  confirm,  vacate, 
modify  or  correct  an  award  is  a 
motion,  and  from  the  order  entered 
upon  its  determination  an  appeal 
lies  to  the  General  Term,  and  also 
an  appeal  lies  from  the  judgment 
entered  upon  such  order,  and  the 
appeal  comes  on  to  be  heard  upon 
the  papers  used  upon  the  motion 
at  the  Special  Term,  and  is  regu- 
lated by  the  rules  applicable  to 
appeals  from  uon-enumerated  mo- 
tions. Code  Civ.  Pro.,  §§2381, 
1353,  2374-75,  2381,  1356,  1361  ; 
24  Barb,  147;  60  id.,  150;  30 
Hun,  29. 

Appeal  dismissed,  unless  appel- 
lant prints  and  serves  the  papers 
used  before  the  Special  Term 
within  20  days.  But  as  the  prac- 
tice seems  to  have  been  misunder- 
stood, no  costs  allowed. 

Opinion  by  Daniels^  J.;  DavU^ 
P.  •/.,  2iiidi  Brady ^  7.,  concur. 


EVIDENCE. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

Margaret  ta  Pfeffele,  admrx., 
respi,^  V.  The  Second  Avenue  RR. 
Co.,  applt. 

Decided  March  7,  1884. 

In  an  action  to  recover  damages  for  the  death 
of  plaintiff's  intestate,  Tvhich  was  caused 
by  his  being  thrown  from  a  wagon  in  a 
collision  with  one  of  defendant's  cars,  and 
which  collision  it  was  alleged  was  caused 
by  the  negligence  of  defendant,  i^itnesses 
were  allowed  to  tesUfy  that  immediately 


I      after  the  collison  the  driver  of  defendant's 
I      car  had  said  that  "he  could  not  help  it, 
his  brake  was  broken  and  out  of  order,  and 
,      he  could  not  stop  the  car. "    Held,  Error. 

I  Appeal  from  a  judgment  entered 
on  verdict  of  a  jury. 

On  August  26,  1882,  a  collision 
occurred  on  Second  avenue,  in 
New  York  City,  between  a  wagon 
driven  by  plaintiff's  intestate  and 
one  of  defendant's  horse  cars,  and 
plaintiff's  intestate  was  thrown 
from  his  wagon  and  killed.  This 
action  was  brought  by  his  admin- 
istrator, who  claimed  that  the  said 
collision  was  caused  by  defend- 
ant's negligence,  to  recover  dama- 
ges for  his  death.  On  the  trial 
two  witnesses  were  allowed  to 
state,  under  objection  and  excep- 
tion, that  immediately  after  the 
collision  the  driver  of  defendant's 
car  had  said  that  he  could  not  help 
it,  his  brake  was  broken  and  out 
of  order  and  he  could  not  stop  the 
car. 

Austen  O.  Fox^  for  applt. 

Samuel  Untermeyer^  for  respt. 

Held^  Error ;  that  evidence  al- 
most precisely  similar  to  this  was 
held  in  17  N.  Y.,  131,  to  be  inad- 
missible, and  that  case  was  ap- 
proved in  61  N.  Y.,  295,  and  54 
N.  Y.,  334. 

That,  if  the  evidence  had  been 
given  in  rebuttal  after  the  driver 
had  been  examined,  and  his  atten- 
tion had  been  called  to  the  declara- 
tion, and  he  had  denied  having 
made  it,  it  would  have  been 
properly  received,  but  it  was  not 
so  given,  and,  therefore,  the  judg- 
ment cannot  be  sustained. 

Judgment  reversed  and  new 
trial  ordered. 
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Opinion  by  Brady ^  J. ;  Dan- 
iels^ J.y  concurred  ;  Davis,  P.  /., 
concurred  in  the  result,  but  held 
that  what  was  said  in  the  opinion 
as  to  the  admissibility  of  the  evi- 
dence after  the  driver  had  been 
examined  was  not  correct  without 
the  qualification  that  it  could  only 
then  be  received  for  purposes  of 
impeachment. 


INJUNCTION. 

N.  Y.  Supreme  Court.    General 
Tkrm.    First  Dept. 

William  B.  Dinsmore,  Presi- 
dent, respt,  V.  Emil  Augustus 
Neresheimer  et  al.,  applts. 

Decided  March  28,  1884. 

A  Court  of  Equity  should  interfere,  when 
sufficient  equitable  reasons  are  presented  for 
doing  so,  to  restrain  the  prosecution  of  an 
unconscionable  action,  although  it  may  be 
pending  in  the  courts  of  another  state  or 
country.  This  may  be  done  by  controlling 
the  conduct  of  the  parties  when  they  are 
subject  to  the  jurisdiction  of  the  court  so 
interposing  for  the  prevention  of  injustice. 

Appeal  from  order  granting  an 
injunction  restraining  defendants 
from  prosecuting  two  actions,  one 
for  $7000,  and  the  other  for  4000, 
brought  in  the  Supreme  Court  of 
the  District  of  Columbia  to  re- 
cover for  the  loss  of  two  packages 
sent  by  defendants  through  the 
Adams  Express  Company.  One 
was  sent  from  New  York  to  Chica- 
go, and  the  other  from  New  York 
to  Philadelphia.  By  the  bills  of 
lading,  accepted  by  defendants 
when  the  packages  were  sent,  it 
was  provided  that  in  case  the  value 
of  the  package  was  not  given  the 


liability  of  the  Express  Company 
should  be  limited  to  $50,  and  in 
case  a  value  was  given  to  such 
value.  The  value  was  stated  upon 
the  delivery  of  one  of  tlie  pack- 
ages to  be  $200,  and  no  value  was 
given  upon  the  delivery  of  the 
other.  All  the  parties  reside  in 
the  City  of  New  York.  The  ac- 
tions were  brought  in  the  District 
of  Columbia,  against  the  Express 
Company,  probably  for  the  reason 
that  it  has  been  held  in  the  Courts 
of  said  district  that  an  Express 
Company  cannot  limit  and  restrict 
its  liability  for  loss  as  was  sought 
to  be  done  by  the  provisions  of  the 
bill  of  lading,  while  the  Courts  of 
New  York  have  held  that  the  pro- 
visions of  the  bill  of  lading  con- 
stitute a  valid  contract  between  the 
Express  Company  and  the  sender, 
and  that  the  restriction  of  the 
liability  of  the  Express  Company 
as  therein  provided  is  a  proper 
and  valid  restriction  of  its  liability. 
So  held  in  70  N.  Y.,  410. 

By  the  actions  brought  in  the 
District  of  Columbia  defendants 
seek  to  recover  the  actual  alleged 
value  of  each  of  the  packages,  con- 
sisting of  precious  stones,  and  the 
present  suit  is  brought  to  restrain 
the  prosecution  of  those  actions, 
and  the  complaint  alleges  a  tender 
of  $50  and  interest  to  cover  the 
loss  of  one  package,  and  $200  and 
interest,  to  cover  the  loss  of  the 
other,  which  sums  are  deposited 
in  this  Court.  The  Court  below 
granted  a  preliminary  injunction 
pendente  lite  restraining  defen- 
dants from  prosecuting  said  ac- 
tions, pending  in  the  Supreme 
Court  of  the  District  of  Columbia. 
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John  O.  Agar  and  L.  M,  Fvlton^ 
for  applts. 

Chas.  M.  DaCosia  and  (7.  M. 
Seward,  for  respts. 

Held,  That  the  injunction  was 
properly  granted.  To  allow  the 
prosecution  of  the  actions  would 
be  oppressive  and  inequitable,  and 
sanction  the  perpetration  of  a 
fraud  upon  the  Express  Company. 
It  is  the  province  of  a  Court  of 
Equity,  and  within  its  powers,  to 
prevent  the  prosecution  of  an  ac- 
tion, although  same  is  pending  in 
another  state  or  country,  where  it 
would  be  inequitable  and  oppres- 
sive to  allow  it  to  proceed.  62 
How.,  284;  55  id.,  283;  45  N.  Y., 
637;  Story's  Eq.  Jur.,  §  899;  36 
Eng.  Law  &  Eq.,  27;  4  Allen,  545; 
28  Vt.,  470. 

Order  aflBrmed,  with  the  usual 
costs  and  disbursements. 

Opinion  by  Daniels^  J./  Davis, 
P.  /.,  concurs. 


PLEADING.   PUBLICATION. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

Geo.  H.  Putnam  et  al.,  applts.^ 
V.  Gerald  J.  GriflBn,  respf. 

Decided  March  7,  1884. 

A  complaint  in  action  commenced  in  Au- 
gust, which  alleges  that  defendant  has  aban- 
doned and  refuses  to  perform  a  contract 
to  buy  a  certain  amount  of  merchandise 
from  plaintiff  during  the  year  ending  the 
following  November,  does  not  present  a 
cause  of  action. 

A  statement  in  an  affidavit  on  which  an  appli- 
cation is  made  for  an  order  of  publication 
of  the  summons,  that  * 'deponent  has  not 
been  able  to  find  the  defendant  within  this 
state,  though  he  has  searched  and  inquired 
for  him  at  all  the  places  therein  where  said 


defendant  would  be  most  likely  to  be 
found,"  does  not  show  that  personal  service 
of  the  summons  cannot  with  due  dili- 
gence be  ma^e  within  the  state. 
The  fact  that  an  attachment  granted  in  an 
action  has  been  vacated  is  no  ground  for 
vacating  an  order  of  publication  subse- 
quently obtained. 

Appeal  from  order  vacating  or- 
der for  service  of  summons  by 
publication. 

This  action  was  commenced  by 
obtaining  a  warrant  of  attachment 
on  September  13th,  1883,  and  on 
October  1st,  an  order  was  obtained 
for  the  service  of  the  summons  by 
publication.  The  attachment  was 
vacated  on  the  17th  of  Nov.,  and 
subsequently  a  motion  to  vacate  the 
order  of  publication  was  granted, 
for  the  reason  that  the  attachment 
had  been  vacated. 

Oeo.  Putnam  Smith,  for  applts. 

Edward  P.  Wild.er,  for  respt. 

Held^  Error;  that  the  attach- 
ment need  not  be  contemporanous 
with  the  order,  but  may  accom- 
pany or  succeed  it.  Code  Civ.  Pro. 
§  638;  and.  therefore,  if  the  attach- 
ment which  has  been  obtained  was 
improperly  granted  for  any  reason, 
that  was  no  ground  for  interfering 
with  the  order  of  publication. 
The  plaintiff,  however,  would  be 
under  the  necessity,  under  §  707, 
of  suing  out  an  attachment  and 
obtaining  a  levy  of  some  property 
by  virtue  thereof  before  judgment 
could  be  entered. 

The  complaint  in  the  action  was 
dated  Aug.  17th,  1883,  and  alleged 
that  defendant  had  abandoned  and 
refused  to  perform  a  contract 
to  buy  a  certain  number  of  books 
from  plaintiff  during  the  year  end- 
ing the  following  November ;  and 
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it  ivas  stated  in  the  affidavit  on 
which  the  order  of  publication  was 
granted,  that  "deponent  has  not 
been  able  to  find  the  defendant 
within  this  state,  though  he  has 
searched  and  inquired  for  him  at 
all  the  places  therein  where  said 
defendant  would  be  most  likely  to 
be  found,"  and  it  was  urged  on 
the  appeal,  in  support  of  the  order 
appealed  from,  that  the  complaint 
failed  to  show  a  cause  of  action, 
and  the  affidavit  to  show  that  per- 
sonal service  could  not  with  due 
diligence  be  made  within  the 
state. 

Htld^  That  both  of  these  objec- 
tions to  the  order  of  publication 
were  well  taken.  That  the  affidavit 
failed  to  show  that  plaintiflf 
had  been,  or  would  be,  unable, 
with  due  diligence,  to  make  per- 
sonal service  of  the  summons 
within  the  state  ;  and  that  not  suf- 
ficient was  averred  in  the  complaint 
to  show  a  breach  of  the  contract 
within  the  rulings  of  this  Court  in 
Gray  v.  Green,  9  Hun,  334. 

Order  affirmed. 

Opinion  by  Davis,  P.  J ;  Brady 
and  Daniels^  JJ.^  concur. 


HUSBAND    AND   WIFE. 
CONTRACT. 

N.  Y.  Supreme  Court.     General 
Term.    Fourth  Dept. 

Alfred    B.    Dewey,    applL^    v. 
Sarah  M.  Durham,  admrx.,  respt. 

Decided  Jan.,  1884. 

When  husband  and  wife  have  separated  by 
mutaal  consent,  the  wife's  agreement  to 
return  is  a  good  consideration  for  a  promise 
by  the  husband. 


Appeal  from  judgment  on  refe- 
ree's report,  and  from  two  Special 
Term  orders  denying  motion  for 
new  trial  on  the  ground  of  newly 
discovered  evidence. 

This  action  involves  the  title  to 
a  bond  and  mortgage  and  the 
avails  thereof,  which  defendant 
claims  as  administratrix  with  will 
annexed  of  Maria  0.  Dewey,  plain- 
tiff's deceased  wife.  The  referee 
found  that  plaintiff  and  his  wife, 
after  living  together  for  20  years, 
agreed  to  separate  for  the  rest 
of  their  lives,  plaintiff  agree- 
ing to  pay  his  wife  $1,000,  which 
he  did  by  assigning  to  her  the 
said  securities ;  that  after  they 
had  lived  apart  a  short  time 
plaintiff  agreed  that  if  his  wife 
would  return  she  should  retain 
the  securities  as  her  own,  and  she 
returned  accordingly  and  lived 
with  plaintiff  until  her  death. 
The  interest  on  the  securities  was 
received  by  the  wife,  and  the  prin- 
cipal was  finally  paid  into  the 
bank  to  her  credit,  and  was  con- 
trolled by  her  until  her  death. 
When  Mrs.  Dewey  separated  from 
her  husband  she  promised  to  give 
him  a  bond  indemnifying  him 
against  her  future  support,  but 
she  did  not  do  so. 

W,  L.  Sessions,  for  applt. 

C.  Z>.  Murray,  for  respt. 

Held,  That  appellant's  chal- 
lenge of  a  portion  of  the  finding  as 
against  the  weight  of  evidence 
cannot  be  sustained. 

That,  as  the  contract  was  fully 
executed,  the  wife  acquired  a  valid 
title  to  the  securities.  Her  agree- 
ment to  return  was  a  good  consid- 
eration for  her  husband's  promise. 
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24  Han,  401  ;  affd.,  91  N.  Y.,  381. 
Equity  would  have  enforced  his 
agreement,  prior  to  the  married 
woman's  act  of  1848.  7  Johns.  Oh., 
67.  Husband  and  wife  may  buy 
and  sell  and  deal  with  each  other. 
61  N.  Y.,  579;  76  id.,  262.  A 
mere  naked  gift  from  husband  to 
wife  will  be  sustained,  where  cred- 
itor's rights  are  not  affected.  88 
N.  Y.,  299.  The  husband  waived 
the  wife's  failure  to  give  the  bond 
of  indemnity. 

The  ground  of  alleged  surprise 
is  the  testimony  of  certain  wit- 
nesses that  plaintiff  promised  his 
wife  that  the  property  should  be 
hers  if  she  would  return.  But  the 
fact  of  such  promise  was  distinctly 
averred  in  the  answer.  33  N.  Y., 
69,  80.  Besides  plaintiff  was  ex- 
amined as  a  witness  in  his  own  be- 
half in  answer  to  the  testimony 
by  which  he  alleges  he  was  sur- 
prised. The  newly  discovered  ev- 
idence relates  to  the  same  point, 
and  is  merely  cumulative. 

Judgment  and  order  affirmed, 
with  costs,  including  $10  costs  of 
one  of  the  appeals  from  said  order 
and  disbursements  in  both  appeals. 

Opinion  by  Smithy  P.  /./  Har- 
din and  Barker^  J  J.  concur. 


PLEADING. 

N.Y.  Supreme  Court.  General 
Term.  Fourth  Dept. 

John  P.  Harvey,  applt.^  v.  The 
Village  of  Little  Falls,  respL 

Decided  Jan.,  1884. 

The  complaint  averred  that  defendant  is  a 
municipal  corporation  under  the  laws  of 
New  York,  naming  its  territorial  location 


and  the  residence  of  its  officers,  and 
charged  neglect  of  duty  and  consequential 
injury  to  plaintiff's  property.  Held,  A  good 
complaint. 

Appeal  from  order  sustaining 
dem arret  to  complaint  with  leave 
to  amend  in  action  begun  in  County 
Court. 

The  complaint  alleges  that  de- 
fendant is  a   municipal   corpora- 
tion, duly  organized  under  and  by 
virtue  of    the  laws  of  the  State 
of  New   York,  and  by  virtue  of 
such  law  is,  and  at  the  time  men- 
tioned in   the  complaint    was,   a 
municipal  corporation  within  the 
county  of  Herkimer,  and  that  all 
its  oflBcers  are  residents  of  such 
county ;  that  on  October  17,  1879, 
defendant  wrongfully,  negligent- 
ly and  carelessly,    by  its  oflBcers, 
agents  and  servants,  caused  and 
permitted  to  be  left  upon  Ganse- 
voort  street,    one  of    the    public 
streets  existing  and  laid  out  in 
said  village  as,  and  the  same  being, 
a  public  highway,  a  large  quantity 
of  broken  stone,  which  was  depos- 
ited and  permitted  to  remain  in  a 
large  pile  upon  the  traveled  portion 
of  said  public  highway  ;  that  on 
the  night  of  the  same  day,  plaintiff, 
while  proceeding  along  said  high- 
way, as  hn  lawfully  might,    with 
his  horse  and  wagon,  drove  upon 
and  against  said  quantity  of  stone, 
so  negligently  and  carelessly  de- 
posited  upon  said  highway,  the 
same  being  unprotected   by  any 
safeguard  or  designated   by  any 
lights  or  in  any  other  manner,  and 
by  the  collision  with   such  pile  of 
stone,    upon   such    highway,   the 
wagon  of  said  plaintiff,  in  which 
the  said   plaintiff  then  was,  was 


Digitized  by 


Qoo^Qi 


NEW  YORK  WEEKLY  DIGEST. 


49 


broken  and  his  horse  injured  and 
damaged,  to  his  damage  $100 ; 
that  the  claim  of  damages  was 
presented  to  the  Board  of  Trustees, 
and  was  rejected. 

Demurrer  on  the  grounds  :  1st, 
That  the  facts  alleged  in  the  com- 
plaint do  not  show  any  relation 
between  plaintiff  and  defendant 
making  defendant  liable  for  the 
damages  therein  set  forth  ;  2d, 
that  the  facts  stated  do  not  estab- 
lish any  liability  of  defendant  to 
pay  ;  8d,  that  the  complaint  does 
not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

The  court  below  sustained  the 
demurrer  with  leave  to  amend  the 
complaint  on  terms. 

H.  Clay  Hall,  for  applt. 

a.  L.  Seabrook,  for  respt. 

Held^  Error.  Defendant  is  under 
obligation  to  keep  its  highways  in 
a  safe  condition,  and  is  liable  for 
injury  to  persDU  or  property  re- 
sulting from  negligence  in  that 
respect.  16  N.  Y.,  161  ;  61  id., 
607. 

The  act  creating  defendant  is  a 
public  act,  and  defendant  is  a  pub- 
lic corporation.  5  N.  Y.,  369 ; 
Dill.  Mun.  Corp.,  Ch.  4,  §§  29,  30, 
and  cases  cited. 

Public  statutes  need  not  be 
stated  in  pleadings.  Greenl.  Ev., 
Vol.  1,  Ch.  2,  §§  4,  5,  6 ;  37  N;  Y., 
174 ;  Chit.  PI.,  Vol.  1,  pp.  214, 
215;  57  Barb.,  604. 

The  complaint  makes  sufficient 
reference  to  the  statute. 

City  of  Buffalo  v.  Halloway,  3 
Seld.,  493,  and  Mulholland  v.  Vil- 
lage of  Ilion,  Special  Term  case, 
not  reported,  considered  and  dis- 
tinguished. 

Vol.  19.— No.  3. 


Order  sustaining  demurrer  re- 
versed, and  demurrer  overruled, 
with  leave  to  answer  on  payment 
of  costs  in  court  below  and  of  this 
appeal. 

Opinion  by  Barker,  J.;  Sm/ith, 
P.  J,y  concurs  :  Hardin,  /.,  not 
voting. 


BROKER'S  COMMISSIONS. 

N.  Y.  Supreme  Court.   General 
Term.     First  Dept. 

James  J.  Phelan,  applt,,  v.  Ed- 
ward Schell,  respt. 

Decided  March  7,  1884, 

In  an  ordinary  purchase  and  Bale  of  real  es- 
tate, when  the  vendor  is  simply  to  execute 
a  conveyance  and  receive  the  stipulated 
purchase  price  in  money  or  security,  the  re- 
sponsibility of  the  purchaser  is  of  little  or 
no  importance,  and  if  he  is  ready  at  the 
proper  time  and  place  to  make  payment  and 
execute  and  deliver  the  securities  according 
to  the  stipulations  of  the  contract  of  sale  a 
refusal  on  the  part  of  the  vendor  to  perfoim 
entitles  the  broker  who  brought  about  the 
contract  of  sale  to  his  commission  if  he  has 
been  guilty  of  no  default  on  his  part  leading 
to  the  result,  but  in  a  case  where  the  con- 
tract is  for  the  sale  of  very  valuable  prop- 
erty without  immediate  payment,  accom- 
panied by  a  large  loan  to  the  purchaser,  who 
is  to  procure  a  further  loan  and  erect  upon 
the  property  very  valuable  buildings,  the 
ability  of  the  purchaser  to  carry  out  such 
contract  and  his  responsibility  upon  failure 
to  answer  in  damages  is  a  most  important 
element,  and  a  broker  who  intervenes  to 
bring  about  such  a  contract  is  bound  to  see 
that  the  buyer  he  produces  is  able  and  re- 
sponsible, and  however  far  the  parties  may 
proceed  upon  the  assumption  that  he  is  of 
that  character  the  vendor  may  refuse  to  go 
on  whenever,  before  the  contract  is  consum- 
mated by  its  actual  execution  and  deliv- 
ery, he  discovers  that  the  proposed  buyer 
is  pecuniarily  unable  to  perform  his  con- 
tract, and  in  such  a  case  the  broker  is 
entitled  to  no  commissions. 
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Appeal  from  judgment  entered 
on  verdict  and  from  order  denying 
motion  for  new  trial. 

Plaintiff's  assignor,  who  was  a 
real  estate  agent,  negotiated  a 
contract  between  defendant  and 
one  K.  for  a  sale  by  defendant  of 
real  estate  owned  by  him  for  $140,- 
000,  without  immediate  payment, 
accompanied  by  a  loan  from  de- 
fendant lo  K.  of  $160,000;  K.  to 
procure  a  further  loan  of  $60,000 
or  $70,000  and  erect  a  large  num- 
ber of  houses  on  the  property. 
Before,  however,  the  contract  was 
consummated  by  its  actual  execu- 
tion and  delivery  defendant  dis- 
covered that  K.  was  pecuniarily 
embarrassed  and  he  tlierefore  re- 
fused to  perform  the  contract.  The 
broker  tlien  claimed  his  commis- 
sions and  this  action  was  brought 
to  recover  them. 

P.  &  D.  Mitchell^  for  applt. 

Fellows^  Hoyt  &  Schell,  for 
respt. 

^(eZd!,That  in  an  ordinary  purchase 
and  sale  of  real  estate,  when  the 
vendor  is  simply  to  execute  a  con- 
ve3'^ance  and  receive  the  stipulated 
purchase  price  in  money  or  secu- 
rity, the  responsibility  of  the  pur- 
chaser is  of  little  orno  consequence, 
and  if  he  is  ready  at  the  proper 
time  and  place  to  make  payment 
and  execute  and  deliver  the  secu- 
rities according  to  the  stipulations 
of  the  contract  of  sale,a  refusal  on 
the  part  of  the  vendor  to  perform 
entitles  the  broker  who  brought 
about  the  contract  of  sale  to  his 
commissions,  if  he  has  been  guilty 
of  no  default  on  his  part  leading 
to  the  result ;  but  in  a  contract 
like  the  one  under  consideration 


the  ability  of  the  buyer  to  go  on 
and  erect  the  buildings  by  invest- 
ing the  money  loaned  by  the  ven- 
dor and  the  necessary  additional 
sum  to  complete  them  according 
to  the  terms  of  the  contract  and 
his  responsibility  on  failure  on  his 
part  to  answer  in  damages  is  a 
most  important  element,  and  a 
broker  who  intervenes  to  bring 
about  such  a  contract  is  bound  to 
see  that  the  buyer  he  produces  is 
able  and  responsible,  and  however 
far  the  parties  may  proceed  upon 
the  assumption  that  the  proposed 
buyer  is  of  that  character  the  ven- 
dor may  refuse  to  go  on  whenever, 
before  the  contract  is  consumma- 
ted by  its  actual  execution  and 
delivery,  he  discovers  that  the 
proposed  buyer  is  insolvent  or 
otherwise  pecuniarily  unable  to 
perform  his  contract,  and  in  such 
a  case  the  broker  is  not  entitled  to 
any  commissions. 

Judgment  and  order  atfirmed. 

Opinion  by  Davis,  P.  J.  ; 
Brady ^  /.,  concurs. 


COSTS.     ATTORNEYS. 

N.  Y.  Superior  Court.  Gener.\l 
Term. 

Henry  Naylor,  re^pL  v.  Barenr 
H.  Lane,  applt 

Decided  Feb.  4,  1884. 

A  defendant  may  assign  to  his  attorney 
the  prospective  costs  against  plaintiff  in 
consideration  of  services  to  be  rendered, 
and  tlie  claim  of  the  attorney  to  a  Judg- 
ment for  such  costs  cannot  be  defeated  by 
setting  off  against  the  same  a  prior  judg- 
ment in  favor  of  plaintiff  against  defen- 
dant. 
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Appeal  by  defendant  from  order 
of  Special  Terra. 

A  verdict  was  rendered  for 
defendant,  and  judgment  entered 
for  $180.63,  for  costs  and  disburse- 
ments. On  the  same  day  the  at- 
torney for  defendant  served  on 
the  attorney  of  plaintiff  notice  of 
entry  of  said  judgment,  together 
with  a  notice  of  his  own  lien  on 
said  judgment  to  the  full  extent 
thereof  for  hii  taxed  costs,  &c.  On 
the  same  day  and  before  entry  of 
said  judgment,  a  judgment  was  en- 
tered in  this  Court  in  another 
action  in  favor  of  the  plaintiff 
herein,  for  $331.66,  against  defen- 
dant and  one  Bill  on  a  joint  and 
several  indebtedness  to  said  plain- 
tiff. A  motion  was  made  by 
plaintiff  that  the  judgment  ob- 
tained by  defendan^against  plain- 
tiff, in  the  first  mentioned  action, 
should  be  set  off  against  the  judg- 
ment obtained  by  plaintiff  in  the 
second  action. 

In  opposition,  an  affidavit  of  de- 
fendant's attorney  was  read,  set- 
ting forth  that  he  had  been  the 
attorney  for  defendant  in  said  ac- 
tion, in  which  judgment  had  been 
recovered  in  defendant's  favor  ; 
that  he  had  not  been  paid  for  his 
professional  services  therein  and 
believes  that  he  will  not  be  paid  ; 
that  from  the  time  of  his  employ- 
ment there  had  been  an  agreement 
that  all  costs  recovered  in  the  ac- 
tion should  belong  to  him,  the 
attorney.  The  Special  Term  grant- 
ed the  said  motion  to  set  off,  and 
defendant  appealed. 

Charles  E.  Crowell,  for  respt. 

Z).  A.  Hulett,  for  applt. 

Heldy  That  the  appeal  should  be 


sustained.  The  effect  of  setting 
off  one  judgment  against  the  other 
is  that  the  amount  of  the  judg- 
ment in  favor  of  defendant  for 
costs  has  been  paid  by  plaintiff  to 
defendant,  whereas  it  did  not  be- 
long to  him  but  to  his  attorney,  as 
taxed  costs,  by  specific  agreement, 
of  which  plaintiff  had  notice.  The 
lien  of  the  attorney  on  a  judgment 
recovered  for  the  amount  of  his 
costs,  &c.,  is  well  settled,  and  has 
been  regarded  aa  an  equitable  as- 
signment of  the  judgment  to  him. 
51  N.  Y.,  143  ;  3  Civ.  Pro.,  146;  71 
N.  Y.,  443 ;  70  N.  Y.,  96.  To  pro- 
tect the  attorney's  lien  in  the  case 
at  bar  there  was  no  necessity  that 
notice  should- have  been  served  on 
plaintiff.  3  Code  Rep.,  225.  Notice 
in  this  case  however  was  given  and 
no  settlement  of  the  litigations  be- 
tween the  parties  themselves  by 
set  off  or  otherwise,  which  defeat- 
ed the  lien  of  the  attorney,  was 
proper.  4 Code  Rep.,  143  ;  8  Daly; 
12  W.  Dig.,  10. 

Order  reversed  and  motion  de- 
nied, with  costs. 

Opinion  hyGOorman,  J.;  Sedg- 
wick^ C.J.,  concurs,  citing  53  N.  Y., 
240. 


WILLS.     APPEAL. 
N.  T.  Court  of  Appeals. 
In  re  probate  will  of  Darrow. 
Decided  April  15,  1884. 


Testator,  who  was  a  man 
not  readily  influenced 
reason,  made  liis  will, 
provision  for  his  wife 
gave  a  large  bequest  to 
bad  given  instructions 
codicil,  but  by  advice 


of  sound  mind  nnd 
except  through  his 
by  which  he  made 
and  relatives,  and 
F.,  his  attorney.  F. 
to  one  8.  to  draw  a 
of  S.,  without  F.'s 
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knowledge,  the  will  in  question  was  drawn 
instead.  Some  of  the  facts  proved  on  pro- 
bate of  the  will  were  such  as  might  lead  to 
contradictory  inferences.  Held,  That  the 
question  involved  was  purely  one  of  fact, 
and  that  the  decree  in  favor  of  the  will,  af- 
firmed by  the  General  Term,  was  not  re- 
viewable by  the  Court  of  Appeals. 

It  appeared  that  P.,  one  of  the 
principal  beneficiaries  in  the  will 
of  D.,  was  his  general  counsel  and 
attorney,  who  gave  the  instruc- 
tions upon  which  the  will  was 
drawn  by  S.,  another  but  friendly 
attorney,  and  who  had  a  previous 
opportunity  to  exert  an  influence 
upon  the  will.  F.  was  not  present 
when  the  will  was  executed,  and 
the  instructions  he  gave  as  coming 
from  the  testator  were  merely  to 
prepare  a  codicil, and  a  new  will  was 
drawn  by  the  advice  and  sugges- 
tion of  S.,  and  without  the  knowl- 
edge of  F.  The  proponents  offer- 
ed to  prove  the  instructions  given, 
but  the  evidence  was  excluded  on 
the  objection  of  the  contestants. 
The  former  will  was  not  produced 
on  the  trial.  The  testator  was 
worth  about  $70,000.  Hewasabout 
seventy  years  of  age  when  he  died. 
He  left  to  his  wife,  to  whom  he 
had  been  married  about  a  year  and 
a  half,  $8,000.  Remarks  of  the 
testator  made  near  the  close  of  his 
illness  to  his  wife  indicated  that 
he  thought  she  would  re-marry. 
The  case  does  not  disclose  the 
character  of  his  relations  with  his 
brothers  and  sisters  and  the  de- 
scendants of  those  who  were  dead, 
but  the  will  showed  that  the  tes- 
tator's attention  had  been  directed 
to  them  and  a  choice  made  among 
them,  although  the  provision  made 
for  most  of  them  was  but  slender. 


The  evidence  showed  that  the  tes- 
tator was  of  sound  mind  and  mem- 
ory when  he  executed  the  will  and 
not  a  man  to  be  readily  influenced 
or  controlled  unless  through  his 
reason  and  sense  of  justice.  Some 
of  the  facts  proved  might  lead  to 
contradictory  inferences  and  point 
to  hostile  conclusions.  The  surro- 
gate decided  in  favor  of  the  will, 
and  his  decision  was  affirmed  by 
the  General  Term. 

Chas.  S.  Lester,  for  applt. 

L,  B.  PiJce^  for  respt. 

Held,  That  the  question  is  whol- 
ly one  of  fact  and  beyond  the 
reach  of  tl)is  Court  to  review.  88 
N.  Y.  357;  87  id.,  514. 

Judgment  of  General  Term,  af- 
firming decree  of  surrogate  admit- 
ting will  to  probate,  afiirmed. 

Opinion  by  Finch,  J,  All  con- 
cur. 


EEPLEVIN. 

N.  Y.  Supreme  Court.    General 
Term.     First  Dept. 

The  American  Tool  Co.,  applt. ^ 
V.  George  J.  Smith,  respt. 

Decided  March  28,  1884. 

A  warrant  for  the  collection  of  a  tax  is  regu- 
lar on  its  face  although  the  figures  indica- 
ing  the  amount  of  the  tax  and  the  value  of 
the  property  in  the  appropriate  columns 
do  not  have  the  dollar  sign  before  them,  a 
line  in  one  case  and  a  decimal  point  in  the 
other  separating  the  figures. 

The  proper  way  to  proceed  in  case  property 
seized  under  a  warrant  for  the  collection 
of  a  tax  is  unlawfully  replevied  is  a  motion 
to  set  aside  the  replevin  proceedings. 

Appeal   from   an   order  setting 
aside  replevin  proceedings. 
Certain  of  plaintiff's    property 
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was  seized  under  a  warrant  issued 
by  the  receiver  of  taxes  to  defend- 
ant, a  marshal],  under  §  2,  Chap. 
381,  Laws  of  1871  ;  §  853  of  the 
Consolidation  Act. 

The  property  thus  taken  was  re- 
plevined  by  the  sheriff  in  this  suit 
at  the  instance  of  plaintiff. 

Defendant  moved  to  set  aside 
the  replevin  proceedings  for  the 
reason  that  the  property  was 
seized  by  him  by  virtue  of  the  said 
warrant  issued  for  the  collection  of 
a  tax.  Plaintiff  contended  in  op- 
position that  the  warrant  was  ir- 
regular on  its  face,  for  the  reason 
that  the  figures  in  the  columns 
giving  the  value  of  the  property 
and  the  tax  did  not  have  the  dol- 
lar sign  before  them, although  such 
figures  were  separated  in  the  one 
case  by  a  decimal  point  and  the 
other  by  a  line.  The  court  set 
aside  the  replevin  proceedings. 

TT.  /.  A.  Magrath,  for  applt. 

Oeo.  P.  Andrews^  for  respt. 

Held^  No  error;  the  law  sup- 
plies the  dollar  mark  for  the  pur- 
pose of  expressing  the  manifest 
intent. 

The  omission  of  the  dollar  mark 
does  not  render  the  warrant  inva- 
lid or  illegal.  46  111.,  187 ;  10 
Oregon,  319;  42  Barb.,  621. 

Order  aflSrmed. 

Opinion  ^er  curiam. 


ATTACHMENT. 

N.  Y.  Supreme  Court.    General 
Term.    Fourth  Dept. 

The  Remington  Paper  Co., 
appU.^  V.  Anna  M.  O'Dougherty, 
respt 


Decided  April,  1884. 

Neither  a  statutory  liability  nor  a  Judgment 
creates  a  contract  upon  which  attachment 
will  lie. 

Appeal  from  Special  Term  order 
vacating  a  warrant  of  attachment. 

The  papers  on  which  the  attach- 
ment was  granted  alleged  that  de- 
fendant herein,  for  her  own  use 
and  benefit  and  at  her  own  cost, 
prosecuted  an  action  in  the  name 
of  James  O'Dougherty,  as  plain- 
tiff, against  Illustrious  Remington 
and  others,  as  defendants,  which 
action  resulted  in  a  judgment  in 
favor  of  defendants  and  against 
plaintiff  therein  for  costs.  Said 
James  never  had  any  interest  in 
said  action,  and  was,  and  is  insol- 
vent, and  an  execution  issued  on 
said  judgment  against  his  prop- 
erty has  been  returned  unsatisfied. 
Defendants  in  that  action  have 
assigned  said  judgment  and  any 
claim  I  hey  have  therein  against 
said  Anna  to  this  plaintiff. 

Elon  R.  Brown,  for  applt. 

James  A,  Ward^  for  respt. 

Held,  It  may  be  conceded  that 
defendant  is  liable  for  costs  of  the 
former  action.  Code  Civ.  Pro., 
§  3247,  yet  the  case  is  not  one 
where  a  warrant  of  attachment  will 
lie.  The  remedy  can  rest  only  on 
the  ground  that  the  action  is  one 
for  the  recovery  of  damages  for 
breach  of  contract,  express  or  im- 
plied. Code  Civ.  Pro.,  §635. 
Defendant  is  liable  only  by  the 
provisions  of  a  statute,  and  there 
is  no  express  or  implied  promise. 
50  N.  Y.,  176,  180. 

At  most,  defendant  is  only  liable 
for  costs  to  the  same  extent  that 
she  would  be  if  the  judgment  were 
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against  her  personally.  A  judg- 
ment is  no  contract,  nor  can  it  be 
considered  in  that  light.  3  Burr., 
1545;  1  Cow.,  316,  321. 

Order  affirmed,  with  $10  costs. 

Opinion  by  S/nith,  P.  J.  ;  Har- 
din and  Barker,  JJ.,  concur. 


FALSE  REPRESENTATIONS. 
ARREST. 

N.  Y,  SuPRKME  Court.     General 
Term.    First  Dept. 

Frederick     Schulz,     respt,     v. 
Isaac  Harris,  impld.,  applL 

Decided  March  7,  1884. 

A  false  statement  made  to  a  commercial 
agency  for  use  in  its  business  avoids  a  sale 
of  merchandise  which  was  made  in  reliance 
upon  such  statement,  and  in  an  action  to 
recover  the  merchandise,  if  in  the  mean- 
time it  has  been  sold  by  the  defendant,  an 
order  of  arrest  may  be  obtained  upon  the 
ground  that  th«  defendant  has  concealed, 
removed  or  disposed  of  the  goods  so  that 
they  cannot  be  found  by  the  sheriff  and 
with  intent  that  they  should  not  be  so  found 
or  to  deprive  plaintiff  of  the  benefit  thereof. 

Appeal  from  order  denying  a 
motion  to  vacate  an  order  of  arrest. 

This  action  was  brought  to  re- 
cover merchandise  sold  to  defend- 
ant, which  sale  was  alleged  to  have 
been  brought  about  by  false  rep- 
resentations made  by  defendant  as 
to  his  solvency  which  avoided  the 
sale. 

The  false  representations  relied 
upon  were  made  to  a  commercial 
agency  to  which  plaintiff  applied 
before  selling  to  defendant,  and  on 
the  faith  of  whose  report  the  sale 
was  made.  Defendant  denied  that 
he  had  made  such  representations. 
Before    the    commencement    of 


this  action  defendant  had  sold  the 
merchandise  sought  to  be  recov- 
ered, and  the  order  of  arrest  was 
obtained  upon  the  ground  that  he 
had  concealed,    removed   or    dis- 
posed of  the  goods  so   that  they 
could  not  be  found  or  taken  by  the 
sheriflf  and  with  intent  that  they 
should  not  be  so  found  or  taken 
or  to  deprive  plaintiff  of  the  bene- 
fit thereof. 
Jo7in  IT.  Post,  for  applt. 
Peter  Condon,  for  respt. 
Held,   That   if  defendant  made 
false  statements  to  the  commercial 
agency  for  use  by  it  in  its  busi- 
ness  he   must   be   responsible    to 
those  whom   it   reached  and  who 
were  influenced  by  it,  and  that  the 
right  to   the  order  of  arrest  de- 
pended upon  the  truthfulness  of 
the  charge    that    he    made    such 
statements  to  the  agency  lor  use 
as  already  mentioned,    and  upon 
that  issue  the  evidence  was  more 
convincing  in  favor  of  his  having 
made  them  than  otherwise,   and, 
having  reached   that    conclusion, 
there  can  be  no  doubt  of  the  pro- 
priety of  the  order.     83  N.  Y.,31  ; 
79  N.  Y.,  495. 
Order  aflSrm^d. 

Opinion  by  Brad?/,  J.;  Davis, 
P.  J.,  and  Daniels,  J.,  concur. 


TAXATION. 

N.  Y.  Supreme  Couut.   General 
Term.     First  Department. 


J.  H.  Haight,  respt , 
Mayor,  &c.,  of  the  City 
York  et  al,  applts. 

Decided  March  7,  1884. 
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An  error  made  by  the  assessors  of  New  York 
City  in  giving  the  names  of  the  owner  of  the 
real  property  assessed  is  cured  by  §  5  of 
Chap.  410,  of  the  Laws  of  18tt7,  and  such 
error  does  not  render  the  assessment  void. 

Appeal  from  a  judgmeat  of  the 
Special  Term. 

This  action  was  brought  to  have 
certain  taxes  laid  upon  certain  real 
estate  in  the  City  of  New  York 
declared  void  and  the  assessment 
thereof  vacated  and  set  aside  and 
stricken  from  the  rolls  for  the  rea- 
son that  the  property  was  assessed 
as  belonging  to  *'Est.  R.  K. 
Haight,"  which  was  not  the  true 
owner  of  such  property.  The 
Special  Term  rendered  judgment 
for  plaintiflf  on  the  authority  of 
Trowbridge  v.  Horan,  28  N.  Y.,  439. 

E.  Henry  Lacomhe.  for  applts. 

./.  Alfred  Davenport,  for  respt. 

Held,  That  it  is  provided  by 
Chap.  302,  Laws  of  1859,  §  7,  that 
the  assessors,  in  imposing  the  as- 
sessment, shall  give  a  detailed 
statement  of  the  property  in  their 
respective  wards  or  districts,  to- 
gether with  the  name  of  the  owner 
or  occupant,  if  known  ;  but  by  §  5 
of  Chap.  410  of  the  Laws  of  1870, 
it  is  declared  that  no  tax  or  assess- 
ment shall  be  void  iii  consequence 
of  the  name  of  the  rightful  owner 
or  owners  of  any  real  estate  in  the 
city  not  being  inserted  in  the  as- 
sessment roll  or  lists. 

That  in  assessing  the  property 
to  ''Est.  of  R.  K.  Haight'?  there 
was  an  attempt  on  the  part  of  the 
assessors  to  name  the  owner, 
which  was  a  failure,  and,  therefore, 
the  statute  of  1867,  supra,  applied 
and  the  assessment  was  saved. 
That  if  there  had  been  no  person 


named  that  statute  would  not 
cure  the  defect. 

Trowbridge  v.  Horan,  28  N.  Y., 
43W,  distinguished. 

Judgment  reversed,  and  judg- 
ment ordered  for  defendants. 

Opinion  by  Brady,  /.;  Daniels, 
/.,  concurs. 


CLOUD    ON    TITLE.      PLEAD- 
ING. 

N.Y.  Supreme  Court.     General 
Term.     First  Dept. 

Peter  Masterson,  applt.,  v.  Jen 
miah  A.  Cranitch,  respt 

Decided  March  7,  1884. 

An  action  to  set  aside  certain  conveyances  of 
real  property  to  defendant  as  clouds  upon 
plaintiff's  title  to  such  property  cannot  be 
maintained  when  it  appears  that,  even  if 
such  conveyances  were  set  aside,  defend- 
ant would  still  have  an  undisputed  title 
to  the  premises  in  question  derived  from 
another  and  an  independent  source.   • 

In  such  an  action  it  can  be  proved,  under 
an  allegation  in  the  answer  that  subse- 
quent to  the  conveyances  attached  the  land 
in  question  was  sold  by  the  sheriff  to  a 
third  party  under  a  judgment  against  plain- 
tiff, that  defendant  has  purchased  the  title 
of  such  third  party. 

Appeal  from  judgment  of  Spe- 
cial Term. 

This  action  was  brought  by 
plaintiff  to  remove  divers  alleged 
clouds  upon  his  title  to  certain  real 
estate  caused  by  several  tax  sales 
of  the  same,  at  which  sales  defend- 
ant was  the  purchaser  of  leases  of 
the  lots  for  several  long  terms  of 
years.  In  the  answers  it  was  al- 
leged that,  subsequent  to  said  tax 
sales,  the  property  was  sold  by 
the  Sheriff  under  a  judgment 
against  plaintiff  to  one  P.,  to  whom 
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the  sheriff,  after  the  time  for  the 
redemption  had  elapsed,  conveyed 
all  the  right,  title  and  interest  of 
plaintiff  to  said  P.;    and,    on   the 
trial,    defendant    was  allowed  to 
prove  under  the  objection  and  ex- 
ception of  plaintiff  that  P.  subse- 
quently granted  and  conveyed  the 
same  to  defendant. 
Q.  Fine^  for  applt. 
/.  Townshend^  for  respt. 
Held,  That,  although  it  would 
have  been  better  pleading  for  de- 
fendant to  have  alleged   the  facts 
connecting  himself  with  P.'s  title, 
yet,  as  the  answer  gave  full  notice 
that  P.'s  title  would  be  relied  up- 
on as  a  defense,  it  was  not  error  to 
allow  defendant  also  to  show  that 
that  title  was  vested  in  him. 

That  defendant  having  shown  an 
undisputed  title  in  himself  by 
virtue  of  the  conveyance  to  him  by 
P.  of  the  title  acquired  at  the  sher- 
iff's sale,  plaintiff 'showed  no  re- 
maining Interest  entitling  him  to 
the  judgment  prayed  for.  He 
should  also  have  proceeded  to  at- 
tack and  overthrow  the  title  de- 
rived from  P.,  if  he  could  do  so, 
before  asking  the  court  to  adjudge 
any  of  the  prior  conveyances  to  be 
mere  clouds  upon  his  title,  be- 
cause, upon  the  facts  shown,  de- 
fendant had  a  good  title  derived 
from  another  source,  and  would 
not  be  at  all  affected  by  such  a 
judgment,  and  a  court  of  equity 
would  not  feel  itself  at  liberty  to 
try  controversies  which,  if  deter- 
mined in  his  favor,  could  result  in 
no  practical  benefit  to  plaintiff. 

That  it  ivasnot  important  there- 
fore to  consider  the  validity  of  the 
tax  sales  attacked  in  this  action. 


assuming      those 


inasmuch     as, 

clouds  to  be  removed,  plaintiff 
having  no  title  remaining  in  the 
property,  and  defendant  having  a 
good  title,  assuming  the  same 
thing,  plaintiff  was  not  at  liberty 
to  assert  that  the  tax  sales  were 
clouds  upon  his  title. 

Judgment  affirmed. 

Opinion  by  Dams,  P.  /./    Bra- 
dy and  Daniels^  JJ.,  concur. 


TAX  DEEDS. 

N.  Y.  Supreme  Coukt.   General 
Term.      Fourth  Dept. 

Thomas  C.  Simonton  et  al., 
appUs,,  V.  Frederick  P.  Hays 
et  al.,  respts. 

Decided  April,  1884. 

The  notice  of  redemption  from  a  tax  sale 
must  contain  all  the  specifications  pointed 
out  by  the  statute,  and  the  courts  cannot, 
by  a  rule  of  tlieir  own/  dispense  with  any 
of  those  requirements. 

Appeal  from  judgment  on  de- 
cision rendered  at  Circuit,  on  trial 
by  the  court  without  a  jury. 

Action  of  ejectment.  Plaintiflfs 
claim  title  under  a  deed  executed 
by  the  Comptroller  upon  a  sale  tor 
nonpayment  of  taxes.  The  only 
question  is  as  to  the  sufficiency  of 
the  notice  to  redeem.  The  notice 
was  given  under  Laws  of  1856, 
Ch.  427,  §  61  ;  and  complied  with 
the  statute  in  all  respects,  except 
that  it  did  not  contain  the  state- 
ment that  unless  the  lands  were 
redeemed  by  a  certain  day  they 
would  be  conveyed  to  the  pur- 
chaser. The  trial  judge  held  that 
by  reason  of  such  omission  the 
notice  did   not  comply  with  the 
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statute,  and  that  the  Comptroller's 
deed  was  ineflFectual  to  convey  any 
title  or  estate,  and  he  ordered  the 
complaint  to  be  dismissed. 

D.  H,  Bolles^  for  applts. 

Phelps  &  Eaion^  for  respts. 

Held^  No  error.  We  are  not  at 
liberty  to  speculate  as  to  what 
would  be  understood  from  the  no- 
tice in  its  imperfect  form.  The 
lepslature  have  seen  fit  to  declare 
specifically  what  the  notice  shall 
contain,  and  the  proceeding  to  di- 
vest a  land  owner  of  his  title  for 
nonpayment  of  taxes  is  one  in 
which  the  requirements  of  law 
must  be  strictly  observed. 

We  concur  in  the  views  of  the 
presiding  judge  at  Circuit,  and  of 
Mr.  Justice  Barker  in  Becker  v. 
Holdridge,  47  How.  Pr.,  429. 

Judgment  affirmed. 

Opinion  by  Smithy  P.  J.;  Har- 
din and  Barker^  JJ,^  concur. 


TRUSTEES.      EVIDENCE. 
ATTORNEYS. 

N.  Y.  Supreme  Court.   General 
Term.    First  Dept. 

7/1  re  The  Commonwealth  Fire 
Insurance  Co. 

Decided  March  7,  1884. 

All  classes  of  trustees  haying  money  belong- 
ing to  trust  estates  in  their  hands  are  bound 
to  keep  the  trust  funds  separate  and  distinct 
from  their  own  moneys  ;  and,  if  deposited 
in  bank  for  safe  keeping,  the  money  should 
be  deposited  to  the  credit  of  a  separate  ac- 
count in  their  names  as  trustees  ;  and  if 
this  be  not  done,  and  the  Court  can  see  that 
by  thus  mingling  the  trust  funds  with  their 
own  the  trustees  have  derived  any  benefit 
from  their  use,  they  are  chargeable  with  in- 
Vol.  19-No.  8a. 


terest,  either  simple  or  compound  as  th.e 
facts  developed  may  require. 

The  pass  books  of  the  trustee  at  the  various 
banks  where  he  kept  his  accounts  are  com- 
petent and  proper  prima  facU  evidence  to 
show  that  he  had  mingled  the  trust  funds 
with  his  own,  and  had  drawn  upon  them 
by  his  individual  check. 

An  ex  parte  order  of  the  court,  made  upon  the 
petition  of  the  attorney  for  a  receiver  of  an 
insolvent  corporation,  directing  such  re- 
ceiver to  pay  a  certain  sum  to  said  attorney 
for  legal  services  without  any  investigation 
as  to  the  value,  &c.,  of  such  services,  is  a 
nullity  and  may  be  attacked  collaterally  on 
the  accounting  of  the  receiver. 

Appeal  from  order  confirming 
the  report  of  a  referee  to  take  and 
state  the  final  accounts  of  the  re- 
ceiver. 

Upon  the  accounting  before  the 
referee  herein  the  contestants,  for 
the  purpose  of  charging  the  re- 
ceiver with  interest  on  the  moneys 
of  the  receivership  in  his  hands 
during  his  term  of  office,  offered 
to  prove  by  his  pass  books  at  the 
various  banks  where  he  had  kept 
accounts  that  he  had  mingled  the 
trust  funds  with  his  own  money, 
and  drawn  against  it,  from  time  to 
time,  by  his  individual  check. 
The  referee  excluded  this  evidence, 
and  held  that  the  receiver  could 
only  be  charged  with  interest  on 
the  funds  in  his  hands  from  the 
time  of  his  last  cash  payment  as 
receiver. 

J.  McDonaldy  for  applt. 

Henry  E.  Tremain^  for  respt. 

Held.  Error ;  that  all  classes  of 
trustees  having  money  belonging 
to  trust  estates  in  their  hands  are 
bound  to  keep  the  trust  funds  sep- 
arate and  distinct  from  their  own 
moneys ;  and,  if  deposited  in  bank 
for  safekeeping,  the  money  should 
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be  deposited  to  the  credit  of  a  sep- 
arate account  in  their  own  names 
as  trustees ;  and  if  this  be  rfot 
done,  and  the  court  can  s**e  that 
by  thus  mingling  the  trust  funds 
with  their  own  the  trustees  have 
derived  any  benefit  from  their  use, 
they  are  chargeable  with  interest, 
either  simple  or  compound  aB  the 
facts  developed  may  require.  1 
Johns.  Ch.,  527  ;  1  Bro.,  359;  4 
Ves.,  620;  1  Johns.  Ch.,  618;  6 
id.,  447  ;  6  id.,  17 ;  4  Paige,  110  ; 
1  Bradf,,  366;  32  Barb.,  593;  35 
N.  Y.,  191 ;  45  Barb.,  182. 

That  the  appellant,  therefore, 
has  the  right  to  show  that  the 
trust  funds  had  been  deposited  by 
the  receiver  in  bank  to  his  o>vn 
credit,  and  that  they  had  been 
drawn  out  from  time  to  time  upon 
his  individual  check,  and  the  bank 
books  were  competent  and  proper 
prima  facie  evidance  bearing  upon 
those  questions. 

Certain  payments  by  the  receii^r 
to  his  attorney  for  legal  services 
were  attacked  as  wasteful  and  ex- 
cessive. Such  payments  were 
made  upon  orders  of  the  court  di- 
recting them,  and  the  referee  held 
that  he  was  concluded  by  such 
orders  and  could  not  question  the 
propriety  of  the  payments  made 
under  them.  It  appears  that  two 
of  such  orders  were  made  ex  parte 
upon  the  petition  of  the  attorney, 
and  without  any  investigation  as 
to  the  value  of  the  services  alleged 
to  h:ivo  been  rendered. 

Held^  That  the  said  two  orders 
were  nullities  and  could  be  as- 
sailed collaterally  by  any  person 
sought  to  be  affected  by  them  ; 
nnd  they  should  not  have  been  re- 


ceived in  evidence  to  establish  any 
right  to  the  moneys  directed  to  be 
paid  by  them ;  and  it,  therefore, 
devolved  upon  the  receiver  to 
establish  that  the  payments  were 
justified  by  the  services  rendered; 
and  the  appellants  were  at  liberty 
to  assail  the  correctness  of  such 
payments. 

Order  modified  so  as  to  deny 
confirmation  (»f  the  report  so  far  as 
respected  the  use  of  the  moneys 
deposited  in  the  several  banks  by 
the  receiver,  and  his  liability  for 
interest  thereon,  and  a  new  refer- 
ence ordered  to  take  further  proof. 

Opinion  by  Davis,  P.  J.;  Brady 
and  Daniels^  JJ,s  concur. 


COSTS. 


N.  Y.  Supreme  Court.    General 
Term.    Foukth  Dept. 

Jacob  Falkel,  respt^  v.  George 
Moore  et  al.,  applU. 

Decided  April,  1884. 

Where  averments  in  the  complaint  before  a 
justice  of  the  peace,  make  necessary  the 
pica  of  title,  upon  which  defendant  finally 
succeeds,  and  plaintiff  recovers  12  cents 
damages  upon  a  cause  of  action  not  alleged 
in  his  complaint,  Ueld^  That  defendant  is 
entitled  to  costs. 

Appeal  from  Special  Term  order 
denying  defendant's  motion  for 
retaxation  of  costs. 

Plaintiff  complained  that  de- 
fendant's ''wrongfully  broke,  tore 
down  and  destroyed"  a  large 
quantity  of  fence  on  land  of  which 
plaintiff  was  in  possession.  The 
answer,  besides  a  general  denial, 
admitted  plaintiff's  possession  of 
the  land  and  alleged  that  defend- 
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ants  had  a  right  of  way  across  said 
land,  they  to  keep  the  gates  or  bars 
of  the  fences  closed  when  they 
shall  have  passed  through.  The 
referee  found  the  right  of  way  in 
defendants,  but  found  that  de- 
fendants acted  unreasonably  and 
wrongfully  in  leaving  the  fence 
open  and  the  rails  on  the  ground, 
and  he  held  that  plaintiff  had  sus- 
tained twelve  cents  damages. 

M.  E.  &  E.  M.  BartleU,  for 
applts. 

Robert  Snow^  for  respt. 

Held,  That  if  plaintiff  had  de- 
clared  simply  for  the  cause  of  ac- 
tion found  by  the  referee,  no  plea 
of  title  would  have  been  necessary 
or  proper,  and  the  cause  might 
have  been  tried  before  the  justice. 
The  allegation  of  trespass  to  real 
estate  makes  the  plea  of  title  neces- 
sary. The  "recovery"  spoken  of 
in  §  3235  of  the  present  Code  must 
be  a  recovery  upon  the  issue  of 
title.  Upon  that  issue  defendants 
have  succeeded.  The  case  is  with- 
in the  rule  laid  down  in  Learn  V. 
CuiTier,  16  Hun,  186 ;  76  N.  Y., 
625.  See,  also,  7  How.,  74  ;  35 id., 
90 ;  48  N.  Y.,  636. 

Order  reversed,  with  $10  costs 
and  disbursements,  and  motion  for 
re  taxation  granted. 

Opinion  by  Smithy  P.  /.  /  Har- 
din, /.,  also  reads  for  reversal ; 
Barker,  J.,  not  sitting. 


EXECUTORS. 
N.  Y.  Court  op  Appeals. 

Adair  et  al.,  applts.,  v.  Brim- 
mer et  al.,  exrs.,  respts. 

Decided  Feb.  26,  1884. 


On  a  former  appeal  the  executors  A.  and  B. 
-were  held  liable  for  advances  made  to  C, 
their  co-executor,  up  to  a  certain  date,  in 
excess  of  his  share,  to  which  they  had  con- 
sented, but  not  for  receipts  by  him  after 
that  time,  to  which  they  had  not  consented, 
and  that  they  should  be  credited  with  C.'s 
share  as  of  the  date  of  the  accounting.  On 
appeal  from  decree  readjusting  the  account, 
Hdd,  that  the  share  of  C.  as  ascertained, 
should  be  applied  on  the  portion  of  this  in- 
debtedness for  which  the  other  executors 
were  held  liable;  that  in  ascertaining  the 
value  of  such  share  C.  should  be  credited 
withthe  same  share  of  the  assets  as  is  credited 
to  the  other  beneficiaries,  and  that  payments 
made  by  him  after  the  date  specified  should 
be  applied  against  receipts  by  him  after 
said  date. 

Costs  incurred  after  the  date  of  the  accounting 
and  commissions  thereafter  fixed  should 
not  be  deducted  from  the  amount  ascer- 
tained to  be  in  the  executors  hands  for  dis- 
tribution where  it  appears  that  there  is 
other  property  to  be  subsequently  accounted 
for. 

Reversing  S.  C,  15  W.  Dig.,  421. 

In  December,  1871,  defendants, 
the  surviving  executors  of  W., 
made  application  for  a  settlement 
of  their  accounts,  and  filed  with 
the  surrogate  their  accounts  to 
Dec.  31,  1871.  They  were  re- 
ferred to  G.,  as  auditor,  and  on 
Sept.  24,  1876,  the  surrogate,  on 
the  report  of  G.,  made  a  decree 
finally  settling  the  accounts  to 
Dec.  31,  1871.  By  the  accounts 
as  thus  settled  the  executors  were 
charged  with  the  amount  of  the 
inventory  and  increase  and  other 
receipts,  and  credited  with  their 
payments  to  creditors  and  legatees, 
and  expenses  up  to  that  date, 
leaving  a  balance  in  their  hands 
for  distribution,  subject  to  the 
payment  of  their  commissions  and 
expenses.  This  decree  was  appeal- 
ed from  by  A.  and  R.,  two  daugh- 
ters of  the  testator.     The  General 
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Term  adopted  the  auditor's  opin- 
Iqq  and  affirmed  the  surrogate's 
decree,  and  an  appeal  was  taken 
by  A.  and  R.  to  this  court  on  the 
grounds,  1st,  that  the  auditor  and 
surrogate  erred  in  the  manner  of 
ascertaining  theamount  with  which 
the  executors  should  be  charged 
for  the  value  of  certain  coal  lands 
in  Pennsylvania  which  they  had 
disposed  of  in  October,  1864,  in  a 
manner  not  authorized  by  law. 
2d.  That  the  executors  had  been 
erroneously  credited  with  certain 
specified  items  of  the  account  and 
they  had  not  been  charged  with  a 
sufficient  sum  for  advances  to  C. 
P.  W.,  one  of  the  executors,  and 
sums  he  had  been  suffered  to 
draw  from  the  funds  of  the  estate, 
and  for  which  it  was  claimed  his 
co-executors  should  have  been 
held  individually  liable.  These 
questions  were  raised  by  excep- 
tions to  the  auditor's  report  and 
the  decree  and  were  specifically 
passed  upon  by  this  court,  some 
being  sustained  and  others  over- 
ruled. The  executors'  account 
was  not  re-opened,  but  remanded 
to  the  surrogate  for  the  sole  pur- 
pose of  being  re-adjusted  in  con- 
formity with  the  opinion  of  this 
court,  which  was  inserted  in  and 
formed  part  of  the  remittitur.  The 
facts  found  by  the  surrogate  were 
not  re-examined,  except  in  respect 
to  the  amount  found  by  his  decree 
as  the  value  of  the  coal  lands,  and 
some  trifling  amounts  of  payments 
for  interest  and  exchange.  Pur- 
suant to  the  judgment  of  this 
court,  the  executor's  account  ap- 
pears to  have  been  re-adjusted  by 
the  surrogate  in  substantial  con- 


formity with  the  directions  in  the 
opinion  and  remittitur.  The  prin- 
cipal question  litigated  before  him 
was  the  amount  which  could  have 
been  realized  from  the  coal  lands. 
Upon  this  question  the  auditor 
found  the  executors  were  justly 
chargeable  for  the  coal  lands  with 
$132, 82/), with  interest  from  Oct.  10, 
1864.  The  surrogate  after  review- 
ing this  report  and  the  evidence 
before  the  auditor,  by  his  final 
decree,  dated  March  6,  1882,  re- 
duced this  estimate  to  $66,412.56, 
and  made  a  decree  settling  the 
accounts  on  that  basis,  and  in 
other  respects  modifying  the  ac- 
counts as  directed  in  the  opinion 
and  remittitur  from  this  court. 
An  appeal  was  taken  by  A.  and  R. 
from  that  decree.  The  General 
Term  affirmed  the  decree  in  respect 
to  the  amount  chargeable  for  the 
coal  lands,  but  modified  it  in  other 
respects.  A.  and  R.  appealed  to 
this  court,  claiming  that  the  amount 
chargeable  to  the  executors  for  the 
coal  lands  should  be  increased. 

Wm,  W.  Mac  Farland  and  Wm. 
Henry  Rawle^  for  applts.  , 

Joseph  W,  Choatey  for  respts. 

Held,  Untenable ;  that  the  de- 
cree of  the  surrogate  in  this 
respect  was  proper. 

B.,  one  of  the  surviving  exec- 
utors, appeals  from  those  parts  ol 
the  judgment  of  the  General  Term 
which  modify  the  decree  of  the 
surrogate  by  adjudging  him  and 
the  estate  of  his  co-executor,  C.  W. 
W.,  to  be  liable  for  $213,879.78  of 
the  amount  in  the  hands  of  the 
executor,  C.  F.  W.,  and  as  ad- 
judged B.  is  not  entitled  as 
against  his  liability  for  the  ad- 
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vances  to  C.  F.  W.,  made  prior  to 
Aug.  26,  1867,  with  interest  to  the 
date  of  the  accounting,  to  credit 
for  the  entire  amount  of  the  share 
of  C.  P.  W.,  as  finally  ascertained 
on  this  accounting,  less  only  the 
amount  of  the  debt  due  from  him 
to  the  testator,  with  interest  from 
the  latter' s  death,  and  as  adjudges 
B.  and  the  executor  of  C.  W.  W. 
to  be  liable  for  $213,879.78  of  the 
amount  in  the  hands  of  said  exec- 
utor, without  any  deduction  what- 
ever OD  account  of  the  share  of  C. 
P.  W.  on  the  accounting,  and  as 
allows  to  B.  and  the  estate  of  0. 
W.  W.  credit  for  the  amount  of 
the  share  of  C.  P.  W.,  as  ascer- 
tained upon  the  accounting,  less 
his  debt  to  the  testator  and  inter- 
est as  against  their  liability  for  the 
advances  made  to  him  up  to  Aug. 
26,  1867,  with  intdrest  to  the  date 
of    the  accounting ;    and  as    ad- 
judges  that  in    ascertaining    the 
total  amount  with  which  the  exec- 
utors are  chargeable  as  of  Dec.  31, 
1871,   the  date  of  the  accounting 
(which  the  decree  fixes  as  $699,- 
969.13),  there  should  be  deducted 
the  commissions,  costs  and  counsel 
fees  the  decree  directs  to  be  paid 
(amounting     to    $52,937.93),     by 
which  deduction  the  several  dis- 
tributive shares  are  reduced  from 
$116,661.52  to  $107,838.70;  and  as 
adjudges  that  the  several  sums  re- 
ceived by  0.  P.  W.  from  his  father 
in  his  lifetime  were  not  gifts,  but 
constituted  a  debt  or  assets  charge- 
able to  the  executors;  and  as  ad- 
judges that  the  several  payments 
made  by  C.  P.  W.    to  the  exec- 
utors after  Aug.  26,  1867,  amount- 
ing in  all  to  $34,878.07  should  not 


be  credited  and  applied  in  exoner- 
ation of  B.  against  his  liability  for 
the  advances  to  C.  P.  W.  made 
before  that  date ;  and  as  remits 
the  account  to  the  surrogate  for 
readjustment,  without  directing 
him  to  readjust  the  same  by  allow- 
ing the  several  corrections  claimed 
by  B. 

C.  P.  W.  appeals  from  so  much 
of  the  judgment  as  adjudges  that 
the  several  sums  received  by  him 
from  his  father  in  bis  lifetime 
were  not  gifts,  but  constituted  a 
debt  or  assets  chargeable  to  the 
executors  and  to  be  charged  to 
him  as  part  of  his  distributive 
share  of  the  estate;  and  as  ad- 
judges that  interest  is  properly 
chargeable  to  C.  P.  W.  on  said 
several  sums  so  received  by  him 
from  his  father's  estate  at  the  rate 
of  seven  per  cent,  per  annum. 

It  appeared  that  on  the  original 
accounting  C.  P.  W.  was  charged 
with  $50,000  and  $14,710.92,  as 
debts  due  from  him  to  the  testator 
at  the  time  of  his  death.  These 
debts  were  included  in  the  in- 
ventory filed  by  the  executors  and 
on  the  settlement  of  their  accounts 
charged  to  them  as  assets  which 
had  come  into  their  hands.  The 
same  amounts  were  credited  back 
to  them  in  their  account  as  exec- 
utors as  remaining  uncollected. 
On  the  former  appeal  no  question 
was  raised  as  to  the  fact  of  the  ex- 
istence of  these  debts.  They  were 
admitted  by  C.  P.  W.  in  his  testi- 
mony. On  the  former  appeal  by 
A.  and  R.  this  court  adjudged  that 
these  amounts  were  improperly 
credited  back  to  the  executors  as 
uncollected  and  should  remain  in 
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the  account  as  assets  in  the  hands 
of  C.  F.  W.  and  necessary  ingredi- 
ents in  ascertaining  the  total 
amount  of  the  estate  and  the 
amount  of  each  distributive  share, 
independently  of  the  personal  li- 
ability of  the  executors,  as  between 
themselves  to  the  legatees,  which 
question  was  separately  disposed 
of.  When  the  account  was  re- 
manded to  the  surrogate  he  con- 
formed to  the  decision  of  this  court 
in  that  respect  apd  left  this  in- 
debtedness of  C.  P.  W.  of  164,- 
710.92  in  the  account  as  settled  by 
the  auditor  and  charged  it  to  C. 
P.  W.  in  reduction  of  his  distribu- 
tive share.  No  appeal  was  taken 
by  B.  or  C.  P.  W.  from  this  de- 
cree to  the  General  Term.  B.  and 
C.  P.  W.  now  contend  that  the 
testimony  on  the  second  hearing 
before  the  auditor  and  surrogate 
disclosed  that  the  two  sums  of 
$50,000  and  $14,710.92  were  not 
debts  of  C.  P.  W.,  but  gifts  to  him. 

Held^  That  none  of  the  ques- 
tions presented  by  the  appeals  of 
B.  and  C  P.  W.  in  relation  to  said 
two  sums  can  be  raised  on  this  ap- 
peal. In  so  far  as  the  decree 
affirmed  the  existence  of  the  debts 
the  adjudication  of  the  surrogate 
became  conclusive  as  to  them. 
The  only  duty  the  surrogate  had 
to  perform  under  the  decision  of 
this  court  was  to  apply  the  debts 
in  reduction  of  the  amount  to  be 
credited  to  C.  P.  W .  for  his  share 
of  the  estate. 

On  the  former  appeal  it  appeared 
that  C.  P.  W.,  one  of  the  execu- 
tors, had  received  funds  of  the  es- 
tate largely  in  excess  of  his  share 
thereof  and  that  he  was  insolvent, 


whereby  a  loss  had  been  sustained 
by  the  estate.  Before  the  auditor 
the  contestants  claimed  that  the 
executors  should  be  charged  with 
all  payments  and  lawful  interest 
thereon  made  to  the  legatees  and 
devisees,  C.  P.  W.  and  C.  W.  W., 
or  either  of  them,  in  excess  of 
what  they  were  respectively  en- 
titled to  receive  under  the  testa- 
tor's will.  After  a  full  investiga- 
tion the  auditor  determined  that 
the  advances  to  C.  P.  W.  up  to 
August,  1867,  were  made  by  the 
executors  on  the  credit  of  his  one- 
sixth  of  the  estate,  and  that  his 
co-executors  having  acquiesced  in 
them  were  ultimately  responsible 
to  the  other  beneficiaries  to  make 
them  good  if  the  interest  of  C.  P. 
W.  was  insuflBcient  for  that  pur- 
pose, but  that  for  the  money  which 
went  into  his  hands  after  that  date, 
to  his  appropriation  of  which  they 
had  not  consented,  they  were  not 
responsible.  This  was  confirmed 
by  the  surrogate,  but  by  the  final 
decree,  which  was  affirmed  at  Gen- 
eral Term,  all  advances  to  C.  P. 
W.  were  credited  by  the  executors 
as  uncollected  assets  and  charged 
to  him  individually.  This  court 
affirmed  the  decree  but  held  that 
executors  should  be  credited  only 
with  the  distributive  share  C. 
P.  W.  appeared  to  be  entitled 
to  at  the  date  to  which  the  ac- 
counts were  brought  down  (Dec. 
31,  1871),  and  that  the  executors 
were  liable  to  account  as  of  that 
date  for  all  sums  paid  over  by 
them  or  by  their  authority  to  C. 
P.  W.  in  excess  of  the  amount 
then  due  him  in  his  own  right, 
and  that  this  excess  could  not  be 
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applied  in  anticipation  of  the  value 
of  his  share  of  the  real  estate  on  a 
fature  partition  thereof ;  so  much 
of  the  indebtedness  of  C.  P.  W. 
existing  in  August,  1867,  in  excess 
of  his  sliare  at  the  time  of  the  ac- 
counting (Dec.  31, 1871),  B.  should 
be  held  liable  for  with  the  other 
executors  as  of  that  date,  and  in 
ascertaining  the  share  of  C.  P.  W. 
the  amount  due  from  him  to  the 
testator  at  the  time  of  his  death, 
$64,710.92,  with  inter**st,  should 
be  first  deducted  from  his  distrib- 
utive share.  The  General  Term 
modified  the  decree  of  the  surro* 
gate  by  charging  B.  with  full 
amount  of  the  advances  to  C.  P. 
W.  up  to  Aug.  26,  1867,  holding 
that  the  balance  due  to  Dec.  31, 
1871,  on  the  share  of  C.  P.  W. 
should  be  applied  on  his  indebted- 
ness to  the  estate  incurred  after 
August,  1867. 

Held^  Error ;  that  the  excess  of 
the  drafts  of  C.  P.  W.  beyond  his 
share  was  the  only  subject  of  dis- 
pute. Por  that  part  which  had 
accrued  prior  to  August  26, 1867,  the 
co-executors  were  held  personally 
liable,  but  for  that  which  accrued 
after  that  day  they  were  held  not 
liable.  As  to  that  part  of  his  ex- 
cessive drafts,  C.  P.  W.  alone  was 
liable,  and  if  he  was  unable  to 
respond,  the  loss  fell  upon  the  es- 
tate. The  co-executors  were  held 
justified  in  allowing  him  to  receive 
and  retain  funds  of  the  estate  up 
to  the  amount  of  his  share,  and 
their  liability  did  not  begin  until 
he  had  exceeded  that  amount. 

Also  heldy  That  in  ascertaining 
the  interest  of  C.  P.  W.  he  should 
he  credited  with  the  same  share  of 


the  amount  charged  to  the  execu- 
tors as  of  October,  1864,  for  the 
coal  lands,  as  is  credited  to  the 
other  beneficiaries. 

The  General  Term  modified  the 
surrogate's  decree  by  deducting 
from  the  amount  ascertained  as  re- 
maining for  distribution  Dec,  31, 
1871,  costs  and  counsel  fees  in- 
curred after  that  date,  and  the 
commissions  of  the  executors 
thereafter  fixed.  It  appeared  that 
other  property  remains  to  be  sub- 
sequently accounted  for. 

Heldy  Error ;  that  the  surrogate 
properly  settled  the  account  in 
that  respect. 

Payments  made  to  C.  P.  W. 
after  Aug.  26,  1867,  were  properly 
applied  against  receipts  by  him 
after  that  date,  for  which  he  alone 
was  responsible. 

Judgment  of  General  Term,  so 
far  as  it  reverses  or  modifies  decree 
of  surrogate,  reversed  and  decree 
of  surrogate  affirmed,  costs  of 
the  contestants  and  B.  to  be  paid 
out  of  the  estate. 

Opinion  by  Rapallo^  J.  All 
concur. 


APPEAL.        EXTENSION     OP 
CONTRACT. 

N.  Y.  Common  Pleas.     General 
Term. 

Paustine  Schmidt,  applt^  v.  B. 
M.  Cowperwaite  et  al.,  respts. 

Decided  March  14,  1884. 

Where  there  is  no  motion  in  the  court  below 
for  a  new  trial  on  the  minutes,  and  no  ap- 
peal from  an  order  denying  the  same,  the 
only  questions  coming  up  for  review  are 
those  presented  by  the  exceptions  taken  on 
the  trial. 
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Tbe  time  of  the  payment  of  money  provided 
for  by  a  "written  instrument  may  be  extend- 
ed by  parol. 

What  constitutes  a  valid  extension 

Defendants,  by  written  instrn- 
ment,  leased  to  plaintiff  certain 
articles  of  household  furnitore  for 
seventeen  and  a  half  months  at  a 
reserved  rent  of  $184,20,  $30  in 
cash,  receipt  of  which  was  ac- 
knowledged, and  the  balance, 
$154,20,  in  payments  of  $9  on  the 
last  day  of  each  and  every  month 
thereafter  daring  the  term  of  the 
lease.  In  case  of  default,  defen- 
dants reserve  the  right  to  take 
said  furniture,  and  retain  all  mon- 
eys received  by  them  as  liquidated 
damages.  It  was  further  provided 
that  if,  at  any  time  during  the  term 
of  the  lease  or  at  its  expiration, 
plaintiff  should  desire  to  purchase 
the  furniture,  defendants  would 
sell  the  same  to  her  upon  the  pay- 
ment of  such  sum  as  would  with 
previous  payments  of  hire  amount 
to  the  sum  of  $184.20,  and  that 
no  title  thereto  should  vest  in 
plaintiff  untill  said  last  named  sum 
should  be  fully  paid.  Plaintiff 
took  possession  of  the  property, 
but  therafter  defendants  claimed 
possession  of  it  on  account  of  de- 
fault in  the  payments  of  hire.  At 
plaintiff's  request,  on  May  22, 1^82, 
D.feaw  defendants,  who  agreed  to 
accept  D.'s  personal  responsibility 
for  a  weekl}'^  payment  of  12  every 
Monday,  and  that  there  would  be 
no  trouble  about  the  goods.  On 
May  27,  1883,  and  previous  to 
the  Monday  upon  which  the  first 
weekly  payment  of  $2  was  due, 
defendants  took  possession  of  and 
removed  the  property.     Plaintiff 


sued  for  its  recovery  and  damages 
and  obtained  a  verdict  in  her  favor, 
which  was  set  aside  by  the  General 
Term  of  the  City  Court,  and  a  new 
trial  ordered  in  the  action,  from 
which  order  plaintiff  appeals. 

M,  L.  Marks ^  for  applt. 

J.  A.  Taylor y  for  respt. 

Held^  That,  as  there  was  no  mo- 
tion made  in  the  Court  below  for 
a  new  trial  upon  the  judge's  min- 
utes, and  no  appeal  from  an  order 
denying  the  same,  the  only  ques- 
tions coming  up  for  review  are 
those  presented  by  the  exceptions 
taken  upon  the  trial.  That  the 
only  exceptions  entitled  to  consid- 
eration are  those  taken  upoli  the 
refusal  to  nonsuit,  and  to  direct  a 
verdict  for  the  defendants.  They 
all  point  in  one  direction — the 
modification  of  the  original  agree- 
ment. If  this  had  no  legal  effect, 
then  the  plaintiff  had  no  right  of 
action,  for  she  did  not  attempt 
to  show  that  on  May  22,  1882,  she 
had  made  all  the  payments  accord- 
ing to  the  term  of  the  lease. 

Further  held^  that  the  testimony 
as  to  the  arrangement  with  D.  is 
undisputed,  and  was  a  complete 
answer  to  the  motions  for  a  non- 
suit, and  for  the  direction  of  a 
verdict.  The  time  of  the  payment 
of  money  provided  for  by  a  written 
instrument  may  be  extended  by 
parol,  1  Hun,  651.  Defendants 
agreed  to  wait  until  May  29, 1882, 
for  a  first  payment  upon  plaintiff's 
existing  indebtedness,  and  their 
forbearance  was  a  sufficient  con- 
sideration to  support  the  agree- 
ment which  D.'s  testimony  went 
to  establish. 

Order  of  General  Term  reversed. 
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and  judgment   of    trial   term   af- 
firmed, with  costs. 

Opinion  by  Larremore^  J.\ 
Daly^  Ch.  y.,  and  Beach^J.,  con- 
cur. 


BRIDGES. 

N.  Y.  Supreme  Court.     General 
Term.   Third  Dept. 

Calvin  Sardam  et  al.,  comrs., 
appUs.^  V.  Solomon  Fuller,  comr., 
respL 

Decided  Jan.,  1884. 

In  1879  a  bridge,  which  was  part  of  a  high- 
way and  which  crossed  a  stream  dividing 
certain  towns,  was  out  of  repair.  The 
Commissioners  of  highways  of  the  several 
towns  met  and  repaired  it  and  settled 
their  accounts  upon  the  basis  that  plain- 
tifiFs'  town  should  bear  half  the  expense  and 
the  two  other  towns  each  a  quarter.  Plain- 
tiff discovered  that  his  town  should  have 
paid  only  one-third.  lie  demanded  of  the 
defendant  his  share  of  the  over  payment, 
which  was  refused.  It  appeared  that  the 
board  of  Supervisors  of  defendant's  town 
had  taken  no  action  to  apportion  the  ex- 
pense of  the  repairs  under  Ch.  482  of  Laws 
of  1875.  HM,  That  plaintiff  as  commis- 
sioner fit  highways  could,  under  Ch.  225 
of  1841  as  amended  by  Ch.  883  of  1857, 
maintain  this  action  for  the  amount  paid 
in  excess  of  the  legal  share  of  his  town. 

Plaintiffs  are  commissioners  of 
highways  of  the  town  of  Hoosick, 
Rensselaer  County.  Defendant  is 
commissioner  of  bighwnys  of  the 
town  of  White  Creek,  Washington 
County.  There  is  a  bridge  across 
the  Hoosick  river  crossed  by  a 
public  highway  as  a  part  thereof  ; 
the  southerly  end  of  the  bridge 
and  the  highway  on  the  south  side 
of  the  river  are  wholly  in  Hoosick  : 
the  northerly  end  of  the  bridge  and 
the  highway  on  the  northerly  side 
Vol.  19— No.  8b. 


of  the  river  are  partly  in  Wlrite 
Creek  and  partly  in  Cambridge, 
Washington  County :  the  dividing 
line  passes  about  the  centre  of  the 
bridge.  In  1879  the  bridge  was 
out  of  repair;  the  commissioners 
of  the  several  towns  met  and  agreed 
to  repair  it.  No  agreement  was 
made  as  to  the  share  of  the  ex- 
pense to  be  borne  by  each,  but  all 
supposed  that  Hoosick  should  pay 
one  half  and  Cambridge  and  White 
Creek  a  quarter.  The  repairs  were 
made  and  the  commissioners  had 
a  settlement  as  to  the  moneys  paid 
by  each  and  each  paid  about  in 
the  ratio  above  slated.  Plaintiff 
now  brings  this  action  to  recover 
of  White  Creek  (and  a  similar  ac- 
tion is  pending  against  Cambridge) 
what  Hoosick  paid  beyond  one- 
third,  claiming  now  that  the  ex- 
penses of  the  repairs  should  have 
been  sustained  equally  by  all  the 
towns.  The  referee  decided  in 
favor  of  defendant. 

D.  M.  West/all,  for  applts. 

R.  A,  Parmenter^  for  respt. 

Held^  Error.  There  was  no  such 
settlement  between  the  commis- 
sioners as  amounted  to  an  account 
stated.  They  merely  met,  heard 
what  each  had  paid  for  his 
town  and  arranged  the  balances 
between  each.  And  there  is  no 
question  of  estoppel.  No  action 
has  been  taken  by  defendant  on 
the  strength  of  the  alleged  settle- 
ment. 

We  think  that  in  1879,  at  least, 
the  law  was  that  the  towns  should 
contribute  equally,  55  N.  Y.,  472  ; 
66  N.  Y.,  327;  70  N.  Y.,  434,  and 
that  the  law  was  not  changed  by 
Ch.  482  of  1875.     That  act,  amend- 
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ed*y  Ch.  77  of  1878,  is  the  general 
act  to  confer  powers  of  local  legis- 
lation on  boards  of  Supervisors 
and  is  only  an  authority  to  them 
to  make  a  certain  appointment  of 
the  expense  of  constructing  such  a 
bridge,  §  1,  Subdiv.  4&5.  But  the 
Supervisors  have  not  acted,  and  in 
such  a  case  we  think  the  old  law 
remains,  viz:  Ch.  225  of  1841  as 
amended  by  Ch.  383  of  1857.  By 
those  last-mentioned  statutes  the 
duty  of  repairing  this  bridge  vest- 
ed in  the  commissioners  of  the 
three  towns  and  the  expense  was 
to  be  shared  equally. 

A  further  question  is  whether 
this  action  can  be  maintained  by 
plaintiffs  as  commissioners  against 
defendant  as  commissioner.  We 
think  it  may  be.  The  law  of  1841 , 
as  amended  in  1857— see  §  2,  &c.  — 
provides  that  the  commissioners 
who  perform  may  bring  an  action 
against  those  commissioners  who 
neglect  or  refuse  after  written 
notice  to  join  in  such  performance. 
And  it  is  said  that  defendant  did 
not  refuse.  But  defendant  did  re- 
fuse, on  notice,  to  pay  his  proper 
sliare  of  the  expenses  and  within 
the  statute  we  think  this  was  a 
neglect  to  repair  "within  a  reason- 
able time."  To  the  extent  to 
which  he  has  not  paid  his  share  he 
has  neglected. 

Judgment  reversed,  new  trial 
granted,  referee  discharged,  costs 
to  abide  event. 

Opinion  by  Learned^  P.  /./ 
Boardman,  /.,  concurs;  Potter^  /., 
dissents,  on  the  ground  that  the 
payment  by  plaintiffs  was  volun- 
tary and  made  with  full  knowledge 
of  all  the  facts  ;  that  there  was  an 


account  stated  and  settled  which 
was  conclusive  on  the  parties  until 
impeached  for  fraud  or  mistake- 


WILLS.      LEGACIES. 

N.  Y.  Supreme  Court.   General 
Term.     Second    Dept. 

In  re  estate  of  John  A.  L'Hom- 
edieu,  dec'd. 

Decided  Feb.,  1884. 

A  residuary  clause  carries  all  which  is  not 
legally  disposed  of  by  the  will  unless  a 
contrary  intention  is  manifested  from  the 
will  iteelf.' 

Appeal  from  decree  of  Surrogate 
of  Orange  Co.,  holding  that  the 
lapsed  legacies  went  into  the  re- 
siduum. The  only  question  pre- 
sented is  whether  a  lapsed  legacy 
passes  under  the  general  residuary 
clause  of  the  will. 

The  facts  sufficiently  appear  in 
the  opinion. 

TT.  J,  Welsh,  for  respt. 

Titos,  J.  Bitchy  Jr,,  for  applt. 

ffeld,  That  the  only  question 
presented  by  this  appeal  is  wheth- 
er a  lapsed  legacy  parsed  under 
the  general  residuary  clause.  The 
testator  gave  legacies  to  certain 
half-brothers  and  a  half-sister,  who 
died  before  the  testator,  and  thus 
their  legacies  lapsed.  By  the 
third  clause  of  the  will  testator 
gave  to  one  Mary  E.  Hoyt  "all 
the  remainder  of  my  property  both 
personal  and  real  in  my  possession 
at  the  time  of  my  decease  not  oth- 
erwise disposed  of  in  the  foregoing 
will,  to  her  heirs  and  assigns  for- 
ever.^' This  casj  is  not  like  Kerr 
V.  Dougherty,  79  N.  Y.,  328  ;  in 
that  case   there  was    a  residuary 
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clause  which  included  certain  re- 
ligious corporations  which  could 
not  take. 

The  court  held  that  the  portion 
of  the  residuum  which  thus  failed 
was  undisposed  of.  It  is  a  set- 
tled rule  of  construction  that  a  re- 
siduary clause  carries  all  which  is 
not  legally  disposed  of  by  the  will 
unless  a  contrary  intention  is  man- 
ifested from  the  will  itself.  Such 
an  intention  cannot  be  deduced 
from  the  mere  absence  of  words, 
as  that  the  testator  failed  to  pro- 
vide for  the  contingency  upon 
which  the  lapse  was  occasioned. 
A  testator  is  supposed  to  have 
given  away  from  the  residuary 
legatee  for  the  sake  of  the  partic- 
ular legatee.  3  Edw.  Ch.,  79  ;  79 
N.  Y.,  328 ;  88  id.,  560. 

Judgment  affirmed,  with  costs. 

Opinion  by  Barnard^  P.  J.; 
Prait^  /.,  concurs. 


NEGLIGENCE. 

N.  Y.  Supreme  Court.     General 
Term.     Second  Dept. 

Kathleen  Hickey,  by  guardian, 
respL,  V.  John  P.  Taaffe,  appU. 

Decided  Feb.,  1884. 

It  is  the  general  rule  that  an  employee  as- 
sumes the  risks  of  the  employment,  but 
this  rule  has  been  changed  by  Chap.  122, 
Laws  of  1876,  as  to  the  employment  by  any 
p>er8on  of  a  child  under  the  age  of  sixteen 
years  in  any  business  dangerous  to  the  life 
and  limb  of  such  child. 

Appeal  from  judgment  in  favor 
of  plaintiff  for  injuries  received 
while  in  defendant's  employ. 

The  facts  sufficiently  appear 
from  the  opinion. 


Patrick  Keady^  for  respt. 

O.  B.  Van  Wart^  for  applt. 

Held^  That  it  is  the  general  rule 
that  an  employee  assumes  the  risks 
of  the  employment.  76  N.  Y., 
125.  If  the  master  provides  safe 
implements  for  the  employment 
he  is  not  liable  for  injuries  sus- 
tained by  the  servant  in  the  course 
of  the  employment.  This  rule 
governs  cases  where  the  means 
I  used  are  of  the  greatest  power. 
The  master  is  not  required  to  fur- 
nish the  safest  machinery  in  use. 
He  may  select  and  provide  such 
as  he  chooses,  provided  only  they 
are  well  made,  strong  and  safe. 
In  the  present  case  this  rule  has 
been  changed  by  statute.  By 
Chap.  122,  Laws  of  1876,  it  is  pro- 
vided that  if  any  person  use  a 
child  under  the  age  ol  sixteen 
years  in  any  business  dangerous 
to  the  life  and  limb  of  such  child 
he  shall  be  guilty  of  a  misde- 
meanor. It  is  also  in  the  same 
act  provided  that  if  one  who  has 
the  care  and  custody  of  a  child 
shall  wilfully  cause  and  permit 
the  child  to  be  placed  in  such  a 
situation  that  its  life  may  be  en- 
dangered he  shall  be  guilty  of  a 
misdemeanor.  This  act  made  a 
new  rule  of  duty  in  respect  to 
children  under  the  age  of  sixteen. 
The  plaintiff  was  fourteen  years 
and  four  months  old.  She  was 
employed  by  defendant  and  at  first 
was  put  on  an  employment  suit- 
able to  children;  then  she  was 
put  to  feed  an  ironing  machine ; 
her  duty  was  to  put  collars  and 
cuflfs  so  that  the  machine  should 
take  them  between  large  metal 
rollers,  which  would  by  great  pres- 
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sure  draw  the  article  between  the 
rollers  and  by  heavy  pressure 
complete  the  process  of  ironing. 
The  articles  were  damp  and 
Stretched  and  of  necessity  limber. 
The  girl  had  to  take  such  an  ar- 
ticle and  hold  it  near  enough  to  the 
machine  to  be  caught  between  the 
rollers.  Upon  the  occasion  in 
question  her  hand  was  drawn  in 
between  the  rollers  and  destroyed. 
The  duty  imposed  on  the  master  is 
not  answered  solely  by  a  criminal 
punishment  for  a  misdemeanor. 
84  N.  Y.,  480.  A  Violation  of  an 
ordinance  of  a  city  restricting  rate 
of  speed  is  there  held  to  be  some 
evidence  of  negligence,  even  if  the 
ordinance  provided  a  penalty  for 
its  violation.  In  Willy  v.  Mul- 
ledy,  78  N.  Y.,  310,  a  private  ac- 
tion was  given  under  a  law  which 
provided  that  its  violation  should 
be  a  misdemeanor.  The  statute 
then  imposed  a  rule  of  duty  upon 
the  defendant  which  will  sustain 
an  action  in  favor  of  any  one  in- 
jured by  the  violation  of  it.  The 
negligence  upon  the  part  of  de- 
fendant is  absolutely  made  out  if 
the  occupation  to  which  the  girl 
was  put  fell  within  the  law  of 
1876.  That  was  a  question  for  the 
jury.  The  machine  is  described 
minutely;  its  power  is  manifest 
and  the  manner  of  operating  it 
fully  described.  Upon  this  part 
of  the  case  the  verdict  is  abund- 
antly sustained.  Great  stress  is 
put  by  the  appellant  upon  the 
question  of  contributory  negli- 
gence upon  the  part  of  plaintiff. 
The  question  is  one  for  the  jury, 
and  the  age  of  the  child  is  a  fact 
to  be  duly  considered.     Where  it 


is  improper  to  nonsuit  the  verdict 
will  be  upheld,  and  a  nonsuit  in 
this  case  would  not  be  permitted. 
67  N.  Y.,  417;  92  N.  Y.,  289. 

The  judgment  of  a  child  of 
plaintiff's  age  is  immature.  The 
watchfulness  which  springs  from 
a  sense  of  danger  is  not  to  be  ex- 
pected to  the  same  extent  as  in 
persons  of  mature  years.  The 
statute  meant  to  protect  them 
from  being  exposed  to  danger  for 
these  reasons. 

Judgment  affirmed,  with  costs. 

Opinion  by  Barnard^  P.  J. ; 
Pratt  and  Dykman^  JJ.^  concur. 


CORPORATIONS. 

N.Y.  Supreme  Court.     General 
Term.     Second  Dept. 

Florian  Friedman  et  al  ,  applts.^ 
V.  The  Gold  &  Stock  Telegraph 
Co.,  respt. 

Decided  Feb.,  1884. 

A  public  corporation  should  make  no  distinc- 
tion in  respect  to  persons  who  wish  to  par- 
take of  the  privileges  which  it  was  created 
to  furnish;  and  owes  the  duty  impartially 
to  grant  the  right  to  all  who  comply  with 
its  rules  to  have  the  privileges  furnished. 

Appeal  from  judgment  in  favor 
of  defendant  sustaining  demurrer 
to  complaint. 

Defendant  is  a  corporation  or- 
ganized under  the  General  Tele- 
graph Act  of  the  State,  passed 
April  12,  1848,  to  own  and  main- 
tain telegraph  lines. 

Plaintiffs  are  co-partners  and 
dealers  in  stocks,  and  brought  this 
action  to  prevent  defendant  from 
depriving  them  of  one  of  its  stock 
instruments  and  one  of  its  general 
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news  reporting  instruments.  The 
question  arises  on  demurrer  to  the 
complaint  on  the  ground  that  it 
fails  to  state  a  cause  of  action. 

The  complaint  alleges  in  sub- 
stance that  defendant  is  a  corpo- 
ration organized  and  doing  busi- 
ness under  and  by  virtue  of  the 
laws  of  the  State  of  New  York  in 
respect  to  telegraph  companies, 
passed  April  12,  1848,  and  the 
amendments  thereto ;  that  the 
general  route  of  said  lines  is  from 
the  Stock  Exchange  in  the  city  of 
New  York,  through  said  city  and 
various  other  cities  ;  that  said  de- 
fendant was  organized  and  is  main- 
tained for  the  purpose  of  transmit- 
ting and  its  object  is  to  transmit 
over  such  lines,  through  its  stock 
and  general  news  reporting  instru- 
ments, "  to  aJl  persons  who  hold 
and  to  all  persons  who  desire  to 
hold  its  said  stock  and  news  re- 
porting instruments,  certain  quo- 
tations, news  and  information, 
which  quotations,  news  and  infor- 
mation are  owned  and  controlled 
by  it  for  the  purpose  of  being  so 
transmitted  \^  that  the  defendant 
threatened  to  remove  such  instru- 
ments; that  plaintiffs  were  will- 
ing to  pay  any  price  paid  by  others 
for  the  instruments  and  to  con 
form  to  any  conditions  imposed  on 
others. 

The  demurrer  was  sustained  by 
the  court. 

VrcLcy,  Catlin  &  Hudson^  for 
applts. 

Dillon  &  Swayne^  for  respt. 

Held^  That  it  is  not  the  correct 
view  of  the  complaint  to  assume 
from  it  that  the  company  defend- 
ant is  only  to  be  held  responsible 


for  non-performance  of  duty  speci- 
fied in  §§  11  and  12  of  Chap.  266, 
Laws  of  1848.  The  duties  which 
the  companies  are  required  to  per- 
form to  the  public  are  therein  de- 
fined, it  is  true.  The  complaint, 
however,  alleges  that  this  tele- 
graph company  was  organized  and 
is  maintained  for  the  purpose  of 
transmitting,  and  its  object  is  to 
transmit  over  its  lines  *'and 
through  its  stock  reporting  instru- 
ments and  general  news  reporting 
instruments,  to  all  persons  who 
hold  and  to  all  persons  who 
desire  to  hold  its  said  stock  and 
news  reporting  instruments,  cer- 
tain quotations,  news  and  infor- 
mation, which  quotations,  news 
and  information  are  owned  and 
controlled  by.it  for  the  purposes 
of  being  so  transmitted."  Tele- 
graph companies  are  public;  have 
the  right  to  take  land  under  the 
laws  providing  that  land  may  be 
taken  for  a  public  use.  The  act 
requires  them  to  transmit  dis- 
patches ''  with  impartiality  and 
good  faith."  For  the  purpose  of 
applying  to  a  profitable  use  cer- 
tain instruments  owned  by  it  de- 
fendant has  applied  its  line  to 
these  instruments  whenever  re- 
quired by  persons  who  desire  to 
use  the  instruments  and  has  en- 
tered upon  the  business  of  collect- 
ing a  certain  class  of  news  and 
transmitting  it  over  its  wires  to 
the  individuals  using  the  instru- 
ments. Defendant  still  remains  a 
public  corporation  owing  the  duty 
impartially  to  grant  the  right  to  all 
who  comply  with  its  rules  to  have 
the  privileges  furnished.  That 
there  is  no  objection  appears  from 


Digitized  by 


Qoo^Qi 


70 


NEW  YORK  WEEKLY  DIGEST. 


the  complaint.  Plaintiffs  have  the 
instruments,  and  pay  and  are  will- 
ing to  pa3^  the  price  agreed  upon 
or  which  shall  be  established.  De- 
fendants have  no  power  arbitrarily 
to  take  away  the  instruments  by 
force  without  default.  The  case 
of  Breese  v.  W.  U.  Tel.  Co.,  48  N. 
Y.,  132,  does  not  touch  a  case  like 
this.  It  is  there  decided  that  a 
by-law  requiring  important  mes- 
sages to  be  leturned  and  verified, 
at  half-rates,  was  not  an  unreason- 
able by-law.  This  case  seems  to 
be  an  entirely  new  one  in  the 
courts  of  this  State. 

Upon  principles  of  justice  a 
public  corporation  should  make  no 
distinction  in  respect  to  persons 
who  wish  to  partake  of  the  privi- 
leges which  it  was  created  to  fur- 
nish. 

The  corporation  can  either  be 
deemed  to  be  requested  to  furnish 
to  plaintiflEs  every  message  trans 
mitted  over  its  wires,  or  to  be  a 
public  corporation  to  do  the  acts 
it  undertakes  to  do  in  the  way 
provided  by  it,  by  means  of  the 
line  erected  for  a  public  use. 

Judgment  reversed. 

Opinion  by  Barnard^  P.  J.; 
Pratt,  •/.,  concurs. 


MECHANICS'  LIENS. 

N.Y.  Supreme  Court.    General 
Term.     Second  Dept. 

George  H.  Prior,  respL^  v.  John 
J.  White  et  al.,  applts. 

Decided  Feb.,  1884. 

Upon  a  failure  to  file  with  the  County  Clerk 
notice  of  legal  steps  taken  to  enforce  a  me- 
chanics' lien  within  one  year  from  the  date 


of  filing  such  lien,  as  required  by  the  lien 
statute,  an  entry  made  by  the  clerk  to  that 
effect  will  work  a  cancellation  of  such  lien 
notwithstanding  an  action  had  been  brought 
within  the  year  to  enforce  the  lien. 

The  question  presented  arises 
under  Chap.  478,  Laws  of  1862,  an 
act  for  the  better  security  of  me- 
chanics and  laborers  in  Kings  and 
Queens  Counties.  After  providing 
for  the  lien  the  act  provides  for  a 
discharge  of  the  lien  •*  by  an  entry 
of  the  clerk  made  in  the  book  of 
liens  after  one  year  has  elapsed 
since  the  filing  of  the  claim,  stating 
that  no  notice  has  been  given  to 
him  of  legal  steps  to  enforce  the 
lien,"  One  George  W.  Melvin 
filed  his  notices  of  claim  in  due 
time  and  commenced  proceedings 
by  action  to  enforce  the  same  with- 
in the  year  required  by  the  lien 
statute.  Subsequently  plaintiff, 
also  in  due  time,  filed  his  claim 
and  brought  his  action  to  enforce 
the  same.  The  action  brought  by 
Melvin  was  stayed  until  plaintiff's 
action  was  decided,  for  the  reason 
that  that  action  would  settle  the 
issue  presented  by  Melvin.  The 
case  was  tried,  but  before  the  trial 
the  year  expired  and  no  notice  had 
ever  been  given  to  or  filed  with  the 
County  Clerk  of  Kings  County 
of  the  commencement  of  the  ac- 
tion to  enforce  the  lien.  On  De- 
cember 23,  1880,  more  than  one 
year  after  filing  said  notice,  the 
said  clerk  made  an  entry  in  the 
book  of  liens  as  follows:  "No 
notice  filed  of  legal  steps  to  enforce 
this  lien.     December  23,  1880." 

The  court  decided  that  the  lien 
of  said  Melvin  was  properly  can- 
celled, from  which  judgment  this 
appeal  is  taken. 
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Beehe  &   Wilcox^  for  applt.  Mel- 
vin. 

A,  C,  Shenstoney  for  respt. 

Held,  That  the  decision  is  in 
accordance  with  Mnshlitt  v.  Silver- 
man, 50  N.  Y.,  360.  The  lien  law 
permits  an  owner  to  notify  the 
claimant  to  bring  his  action  to  en- 
force his  lien  within  thirty  days 
after  the  notice,  and  upon  tiling  an 
affidavit  of  service  of  this  notice 
and  the  lapse  of  the  time  without 
an  aflBdavit  by  the  claimant  of  the 
commencement  of  the  action  the 
lien  shall  be  cancelled.  An  action 
was  in  fact  commenced  in  time  by 
Mushlitt  against  the  owner,  but 
the  claimant  did  not  file  this  affi- 
davit. The  Court  of  Appeals  held 
the  lien  discharged.  The  Court 
says  that  "  when  the  act  declares, 
as  it  does,  that  the  lien  may  be 
discharged  in  any  one  of  several 
methods,  the  happening  of  any  of 
the  events,  or  the  performance  of 
any  of  the  acts  mentioned,  operate, 
per  S€j  as  a  discharge,  without  the 
necessity  of  further  acts  by  any 
person." 

The  stay  of  proceedings  in  the 
action  of  Melvin  to  enforce  the 
lien  did  not  excuse  the  omission  to 
file  the  notice  with  the  clerk  of  the 
legal  steps  taken.  That  was  not  a 
proceeding  in  the  action.  The 
claimant  must  keep  his  lien  a  con- 
tinuing and  existing  one  before  the 
court  is  empowered  to  enforce  it. 
If  there  had  been  no  stay  the  notice 
to  the  clerk  was  necessary,  and  in 
point  of  fact  the  action  was  tried 
in  the  present  action. 

Judgment  affirmed. 

Opinion  by  Barnard,  P.  J.  : 
Pratt,  J.,  concurs. 


LEASE.     COVENANTS. 

N.  Y.  Common  Pleas.    General 
Term. 

Andrew   J.   Thomas,    applL,  v. 
George  L.  Kingsland  et  al.,  respts. 

Decided  Jan.  21,  1884. 

Where  a  lease  contains  the  lessor's  covenant 
to  "put  and  keep  the  roof  in  repair,"  and 
does  not  show  an  intention  that  he  shall 
take  notice  of  disrepair  from  his  own  oh- 
servatious,  he  cannot  be  held  liable  for 
damage  caused  by  leakage  occurring  six 
months  after  the  tenant  went  into  pos- 
session, there  being  no  evidence  that  the 
roof  was  out  of  repair  before  that  time,  un- 
less, prior  to  the  occurrence,  the  lessor 
knew  or  was  notified  of  the  condition  of 
the  roof. 

Appeal  from  judgment  in  favor 
of  defendants,  and  from  order  de- 
nying motion  for  new  trial. 

Action  for  breach  of  covenant. 

Defendants  leased  lo  plaintiff 
the  upper  part  of  a  certain  build- 
ing, the  lease  containing  a  cove- 
nant by  defendants  to  ''  put  and 
keep  the  roof  of  said  building  and 
premises  in  good  repair  during  the 
continuance  of  said  lease.''  Plain- 
tiff went  into  possession  in  May, 
1879,  and  his  bill  of  particulars 
shows  that  the  roof  was  out  of  re- 
pair in  October,  1879,  and  there 
was  no  evidence  that  before  then 
it  was  in  disrepair.  From  the 
leakage  at  that  time  plaintiff  was 
damaged.  The  Court  charged  that 
defendants  were  not  liable  if  they 
repaired  the  roof  with  reasonable 
diligence  when  they  were  informed 
that  it  was  in  need  of  mending,  to 
which  charge  plaintiff  excepted, 
and  the  jury  found  for  defendants. 

James  Flynn,  for  applt. 

Taylor  &  Ferris,  for  respts. 
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Held^  That  the  charge  was  not 
erroneous. 

A  covenant  to  ''  keep  in  repair" 
involves  a  covenant  to  put  in  re- 
pair, because  unless  premises  are 
first  put  in  repair  they  cannot  be 
kept  in  repair. 

A  covenant  to  ''put  in  repair" 
carries  with  it  an  implied  admis- 
sion that  the  premises  are  out  of 
repair;  but  that  admission  is  not 
indisputable.  Except  then  for  the 
implied  admission,  there  is  no  dif- 
ference between  a  covenant  to 
"keep  in  repair"  and  a  covenant 
to  "put  and  keep  in  repair."  It 
has  been  held  that  where  the  les- 
sor covenanted  ''  to  keep  the  main 
walls,  main  timbers  and  roof  in 
repair,"  as  the  lessor  could  have 
no  knowledge  of  the  state  of  the 
main  timbers  or  roof  without  no- 
tice, the  lessee  could  not  maintain 
action  for  breach  without  showing 
such  notice.  L.  R.,  6  Ex.  25. 
Also,  ''  the  lessee  must  give  notice 
to  the  landlord  to  make  repaira, 
unless  the  lease  shows  an  intention 
that  the  lessor  should  take  notice 
from  his  own  observation.  This 
intention  will  not  be  implied  where 
the  lease  does  not  give  the  land- 
lord a  right  to  enter  and  view  the 
premises."  Sutherland  on  Dam- 
ages, 168.     See  10  Allen,  119. 

Unless  the  landlord  knows  that 
the  roof  needs  repairs,  so  that  no- 
tice would  be  useless,  it  is  reason- 
able to  hold  that  he  is  not  liable 
for  losses  through  failure  to  repair 
unless  he  has  failed  to  do  what 
was  nc  cessary  after  he  had  been 
notified  that  repair  was  required. 

Judgment  and  order  appealed 
from  affirmed,  with  costs. 


'  Opinion  by  Yan  Hoeseii^  J, ; 
Van  Brunt  and  Beach,  JJ.^  con- 
cur. 


EXTRA    ALLOWANCE.     IN- 
JUNCTION.     DAMAGES. 


N.  Y.  Common  Pleas. 
Term. 


General 


Howell,  respt.^  v.  Miller,  appU. 
Decided  Jan.  21,  1884. 

An  extra  allowance  was  awarded  to  defendant 
upon  the  disconlinuance  of  the  action  hj 
plaintiff,  and  defendant  was  thereafter 
awarded  the  damages  ascertained  by  him 
from  the  obtaining  of  an  injunction  by 
plaintiff,  which  damages  the  referee  found 
to  consist  of  the  fees  of  the  defendant's  at- 
torney, &c.,  for  services  in  removing  said 
injunction.  Upon  the  coming  in  of  the  ref- 
eree's report  the  court  adjudged  that  what 
was  given  as  an  allowance  should  be  ap- 
plied to  the  payment  of  the  damages  from 
the  injunction.  HM^  Error ;  there  being 
nothing  in  the  order  for  the  allowance 
showing  such  an  intent. 

Appeal  by  defendant  from  or- 
der of  Special  Term. 

Plaintiff  obtained  an  injanction 
which  was  dissolved,  and  thereaf- 
ter he  applied  for  leave  to  dis- 
continue the  action,  which  was 
granted,  and  an  extra  allowance 
was  awarded  to  defendant.  There 
was  nothing  in  the  order  granting 
the  allowance  which  showed  that 
the  court  intended  that  defendant 
should  not  also  recover  whatever 
damages  he  had  sustained  by  the 
wrongful  obtaining  of  the  injunc- 
tion. Defendant  procured  an 
order  of  reference  for  the  ascer- 
tainment of  said  damages,  and  the 
referee  allowed  the  same,  holding 
that  they  consisted  only  of  the 
fees,  &c.,  of  his  counsel  for  servi- 
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ces  in  removing  said  injunction. 
The  plaintiflf  and  the  sureties  upon 
the  undertaking  filed  exceptions 
to  said  report  and  the  court  sus- 
tained then],  and  refused  to  con- 
firm said  report. 

A,  D.  Pape^  for  applt. 

Hoes  &  Morgan^  C.  P.  Crosby 
and  ff.  S,  Bennett^  for  respt. 

Held,  Error.  The  law  is  well 
settled  that  the  granting  of  an  ex- 
tra allowance  is  no  bar  to  the 
recovery  of  damages  upon  an  in- 
junction undertaking,  unless  it  is 
made  so  by  the  order  granting  the 
allowance.  5  Daly,  390.  That  de- 
fendant may  recover  damages  on 
the  injunction  undertaking  for  the 
trouble  which  the  injunction  has 
caused  him  may  be  taken  into 
consideration  when  an  allowance 
is  applied  for,  and  the  court  may 
provide  by  order  that  the  allow- 
ance shall,  if  accepted,  be  in  satis- 
faction of  defendant's  claim  for  the 
labor  he  encountered  in  getting  rid 
of  the  injunction,  and  defendant 
will  be  bound  by  it,  unless  he  pro- 
cures a  reversal  on  appeal.  But 
unless  such  an  order  be  made  it 
will  not  be  presumed,  nor  can  it 
lawfully  be  assumed  that  the 
allowance  was  intended  by  the 
court  to  be  in  full  satisfaction  of 
defendant's  claim  upon  the  under- 
taking. In  this  case  it  appears 
that  the  judge  thought  the  allow- 
ance was  enough  to  pay  defendant 
for  all  the  labor  that  was  performed 
in  the  suit.  But  he  was  bound  by 
the  judgment  of  the  court  that 
granted  the  allowance,  and  could 
not  adjudge  that  what  was  given 
as  an  allowance  should,  because  it 
was  too  large,  be  diverted  from 
Vol  19 -No.  4. 


that  purpose  and  applied  to  the 
payment  of  damages  on  the  under- 
taking. 

Order  reversed,  with  costs  and 
disbursements,  and  report  of  ref- 
eree confirmed. 

Opinion  by  YanHoesen^  J,;  J. 
F.  Daly  and  Beachj  JJ^  concur. 


NEW  TRIAL.     WAIVER. 

N.  Y.  SuPERiou    Court.     Gen 
ERAL  Term. 

Mathilda  Paulitsch,  respt,  v. 
N.  Y.  C.  &  H.  R.  RR.  Co.,  appU, 

Decided  April  7,  1884. 

A  motion  for  a  new  trial  on  the  ground  of 
objectionable  conduct  on  the  part  of  a  juror 
must  be  made  to  the  Specinl  Term,  either 
upon  a  case  settled  or  affidavits,  or  both, 
and  cannot  be  entertained  upon  appeal  from 
a  judgment  and  from  denial  of  a  motion  for 
a  new  trial  upon  the  minutes. 

The  defendant,  by  taking  the  chances  of  a 
favorable  verdict,  with  knowledge  of  an 
objectionable  act  of  a  juror,  and  without 
objecting  to  it  in  any  way,  waives  what- 
ever objcciion  might  have  been  made  there- 
to. 

Appeal  from  judgment  in  favor 
of  plaintiff  and  from  order  deny- 
ing motion  for  new  trial. 

Action  for  damages  caused  by 
negligence. 

Throughout  the  trial  the  conten- 
tion of  defendant  was  that  plain- 
tiff did  not  attempt  to  get  on  the 
car  where  she  stated  she  did,  and 
that  she  could  not  have  fallen  into 
the  space  between  the  platform 
of  the  car  and  the  platform  of  the 
station,  as  she  claimed  she  did,  be- 
cause there  was  not  room  enough 
for  her  to  do  so.  This  was  the  sub- 
ject of  remark  between  the  counsel 
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for  defendant  and  the  judge  while 
the  said  counsel  was  having  ex- 
ceptions to  the  charge  noted,  when 
one  of  the  jurors  said :  *'  That  was 
a  point  that  I  took  a  note  of.  De- 
fendant's counsel  stated  that  it 
would  be  very  extraordinary  if 
any  body  could  come  to  the  con- 
clusion that  a  lady  of  her  weight 
could  fall  in  that  space.  I  went 
yesterday  on  a  train  to  Woodlawn 
constructed  in  the  same  way,  and 
I  got  off  the  platform  and  watched 
the  cars  when  they  made  a  start, 
and  I  seen  the  space  here  that 
would  probably  be  three  feet  by 
fifteen  inches  between  the  two 
platforms,  and  a  lady  taking  hold 
and  suddenly  jerked  and  thrown 
in  that  way  had  ample  room  to 
fall.  It  was  merely  a  satisfaction 
to  myself.''  The  judge  thereupon 
said:  "That,  gentlemen,  is  a  ques- 
tion for  you  to  consider  when  you 
get  in  your  room."  The  counsel 
for  the  defendant  neither  objected 
and  excepted,  nor  did  he  make  any 
other  motion,  and  the  jury  retired. 
Thereafter  the  judge  consulted 
with  the  counsel  for  both  parties, 
and  they  not  objecting,  the  jury 
were  recalled,  and  in  tlie  presence 
of  counsel  reinstructed  substan- 
tially as  follows,  viz.:  "One  of 
your  number  stated  that  he  him- 
self personally  examined  one  of 
the  cars,  and  in  the  jury  box  he 
stated  what  was  the  result  of  his 
examination.  I  have  called  both 
of  the  counsel  and  speak  with 
their  consent.  I  desire  to  say  to 
you  that  you  have  sworn  to  find 
a  verdict  on '  the  evidence,  and 
what  has  been  discovered  by  a 
member  of  your  body  is  not  evi- 


dence, and  must  in  no  way  in- 
fluence you  and  it  should  in  no 
way  influence  him." 

The  counsel  for  defendant  again 
failed  to  express  any  dissent.  The 
counsel  for  plaintiff  then  offered 
to  withdraw  the  juror  who  had 
made  the  examination  and  to  take 
the  verdict  of  the  other  eleven. 
The  counsel  for  defendant  was  si- 
lent. The  jury  then  again  withdrew 
and  rendered  a  veriict  for  plaintiff 
for  $12,500,  and  upon  being  polled 
each  juror  answered  that  such  was 
his  verdict. 

Frank  Loomis,  for  applt. 

C,  Fine  and  E.  Huerstel,  for 
respt. 

Held,  That  though  the  first  in- 
struction was  erroneous,  defend- 
ants' counsel  acquiesced  in  it  by 
failure  to  object  or  except.  Under 
the  circumstances  stated  the  error 
in  the  first  charge  was  cured  by 
the  subsequent  instruction,  and 
any  further  objection  which  might 
have  been  raised  on  the  part  of  de- 
fendant, on  the  general  ground  of 
prejudice,  was  waived,  whether 
the  conduct  of  the  juror  in  question 
be  considf»red  as  misconduct  or  as 
an  irregularity.  In  either  case  all 
the  authorities  are  to  the  effects 
that  defendant,  by  taking  the 
chances  of  a  favorable  verdict  with 
full  knowledge  of  the  objectionable 
act  of  the  juror,  and  without  ob- 
jecting to  it  in  any  way,  waived 
whatever  objection  might  have 
been  made. 

Moreover,  the  point  would  not 
have  been  available  to  defendant 
on  this  appeal  even  if  it  had  not 
been  waived.  True,  there  is  an 
appeal  from  an  order  denying  de- 
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fendaiit'a  motion  for  a  new  trial  in 
conjunction  with  an  appeal  from 
the  judgment.  But  the  motion  for 
a  new  trial  was  made  on  the  excep- 
tions taken  and  on  the  alleged 
ground  that  the  verdict  was  ex- 
cessive and  contrary  to  the  evi- 
dence and  contrary  to  law.  These 
grounds  did  not  embrace  any 
question  arising  upon  the  act  of 
the  juror  referred  to.  So  the 
motion  for  a  new  trial  was  made 
upon  the  minutes  of  the  judge. 
Whereas  the  motion  for  a  new 
trial  on  the  ground  of  objectiona- 
ble conduct  on  the  part  of  a  juror 
must  be  made  to  the  Court  at 
Special  Term,  either  upon  a  case 
settled  or  affidavits,  or  both. 

Judgment  and  order  affirmed, 
with  costs. 

Opinion  by  Freedman,  J.;  Sedg- 
wick. Ch,  •/.,  concurs. 


EVIDENCE.      WITNESS. 

N.  Y.  Supreme  Court.  General 
Term.     Second  Dept. 

Eliza  A.  Wilson,  appU.j  v.  Eliza 
A.  Munnoz,  admrx.,  respL 

Decided  Feb.,  1884. 

A  mere  averment  in  an  answer  that  a  certain 
person,  wlio  is  not  a  party  to  tiie  action,  is 
interested  in  the  result  is  not  sufficient  to 
make  such  person  an  incompetent  witness 
as  to  transactions  with  a  deceased  party 
under  §  829,  Code  of  Civil  Procedure. 

Appeal  from  judgment  dismiss- 
ing complaint. 

Action  to  cancel  a  mortgage  of 
$8,500  for  want  of  consideration, 
Michael  K.  Wilson  and  the  plain- 
tiff on  the  2d  of  Feb.,  1878,  con- 
veyed  certain  real    estate  to  one 


George  Wilson. and  he  is  alleged 
to  have  conveyed  the  same  to 
plaintiff  by  deed  dated  Feb.  6th., 
1878. 

George  Wilson  executed  a  mort- 
gage of  $8,500  to  Jane  Clay,  Oct. 
2,  1879.  Tlje  deed  from  George 
Wilson  to  plaintiff  was  not  re- 
corded until  Oct.  4,  1881,  which 
was  after  the  death  of  the  mort- 
gagee. Defendant  in  her  answer 
alleged  that  the  said  deed  so  exe- 
cuted by  Michael  K.  Wilson  and 
plaintiff  to  George  Wilson  was 
upon  the  understanding  that  the 
same  was  to  be  held  for  the  bene- 
fit of  said  Michael  K.  Wilson,  and 
that  the  same  remained  undef  the 
control  of  said  Michael  K.  Wilson. 
The  principal  question  presented 
on  this  appeal  is  whether  said 
Michael  K.  Wilson,  who  was  called 
on  the  part  of  plain  I  iff  and  evi- 
dence excluded,  was  a  competent 
witness  to  conversations  had  with 
defendant's  intestate  in  reference 
to  the  validity  of  the  mortgage. 

W.  B.Afaben,  forapplt. 

S.M.  Ostrander,  for  respt. 

mid,  That  when  Michael  K. 
Wilson  was  offered  as  a  witness  by 
plaintiff,  she,  plaintiff,  was  pre- 
sumably the  owner  of  the  prem- 
ises covered  by  the  mortgage  she 
sought  to  annul.  Plaintiff  avers 
that  this  mortgage  was  given  with- 
out any  consideration.  Michael 
K.  Wilson  was  a  competent  wit- 
ness to  prove  this  fact.  He  was 
not  a  party.  Defendant's  ances- 
tor did  not  derive  title  to  this  mort 
gage  through  plaintiff  or  her  hus- 
band. Michael  had  no  interest  in 
the  action.  If  he  was  the  agent 
eitherof  plaintiff  or  of  Mi*s.  Clay, 
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he  was  a  competent  witness.  80 
N.  Y.,  198. 

The  answer  averred  that  the  con- 
sideration was  a  debt  of  Michael 
K.  Wilson  due  to  Mrs.  Clay,  but 
this  was  unproven  in  the  case.  A 
bare  averment  of  interest  in  the 
answer  was  not  suflScient  to  es- 
tablish the  fact,  so  as  to  reject  the 
witness  alleged  to  be  interested. 
The  case  discloses  reasons  which 
might  aflfect  the  credibility  of  the 
witness,  but  none,  I  think,  to 
make  shim  incompetent. 

Judgment  reversed. 

Opinion  by  Barnard^  P.  J,; 
Dykman^  J.,  concurs. 


COSTS. 


N.  Y.  SuPUEMK  Court.  General 
Term.  Fourtu  Dept. 

The  Seneca  Nation  of  Indians, 
respLy  v.  Ira  Hawley,  applt 

Decided  April,  1884. 

Where  defendant  has  amended  his  answer 
upon  paying  costs  and  finally  succeeds  in 
the  cause,  he  cannot  tax  the  costs  so  paid 
against  plaintiff. 

Appeal  from  Special  Term  order 
denying  motion  for  retaxation  of 
costs. 

At  the  trial,  defendant  was  per- 
mitted, on  his  own  motion,  to 
amend  his  answer  on  payment  of 
plaintiflfs  costs  accrued  after  the 
original  answer  was  served.  Sub- 
sequently a  verdict  was  rendered 
which  entitled  defendant  to  costs. 
He  included  in  his  bill  the  same 
costs  he  had  paid  on  the  amend- 
ment. The  clerk  disallowed  those 
items  on  taxation,  ^nd  his  action 
was  affirmed  by  Special  Term. 


Allen  &  Thrasher y  for  applt. 

B.  F.  Congdon,  for  respt. 

Heldy  That  the  items  in  question 
were  fully  disposed  of  by  the  or- 
der allowing  defendant  to  amend, 
and  they  could  not  be  again  taxed 
in  favor  of  either  party.  13  Hun, 
303. 

Havemeyer  v.  Havemeyer,  62 
How.,  476,  distinguished.  Don- 
ovan V.  Board  of  Education,  1 
Civ.  Proc,  311,  criticised. 

Order  affirmed,  with  $10  costs 
and  disbursements. 

Opinion  by  Smithy  P.  J.;  Har- 
din and  Barker  J  JJ,,  concur. 


N.  Y. 


NEGLIGENCE. 

Supreme  Court.  General 
Term.    First  Dept. 


Susannah  H.  Dorland,  admrx., 
appU.,  V.  The  N.  Y.  0.  &  H.  R. 
RR.  Co.,  respt. 

Decided  March  7,  1884. 

A  person  passing  along  a  sidewalk  has  a  right 
to  presume  it  to  be  s  if  e,  and  is  bound  to  no 
special  care,  and  cannot  be  charged  with 
negligence  for  not  being  on  his  guard 
against  an  unlawful  obstruction,  nor  for  not 
looking  for  it  although  it  is  visible. 

In  an  action  to  recover  damages  for  the  death 
of  plaintiff's  intestate,  caused  by  the  negli- 
gence of  defendant,  where  the  only  proof 
on  the  part  of  the  plaintiff  is  that  defend- 
ant made  a  large  hole  in  a  public  sidewalk, 
and  left  the  same  improperly  guarded  at 
night,  and  that  the  next  morning  the  dead 
body  of  plaintiff's  intestate,  who  had  been 
seen  late  the  niglit  before  in  a  sober  condi- 
tion, was  found  in  such  hole,  the  complaint 
should  not  be  dismissed  for  failure  of  proof 
of  want  of  contributory  negligence.  The 
question  of  contributory  negligence  in  such 
a  case  should  be  left  to  the  jury  to  deter- 
mine. 

Reversing  S.  C,  18  W.Dlg.,  51. 
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Reargament  of  an  appeal  from  a 
judgment  dismissing  comi)1aint. 

On  the  trial  of  this  action  the 
only  proof  given  on  the  part  of 
plaintiff  was  that  on  the  morning 
of  the  5th  of  July,  1880,  the  dead 
body  of  lier  intestate,  who  had 
been  seen  late  the  night  before  in 
a  sobpr  condition,  was  foand  at 
the  bottom  of  a  hole  in  that  por- 
tion of  the  planking  of  a  pier  on 
West  street,  in  New  York  city, 
which  adjoined  the  street,  and 
which  was  usnally  used  for  the 
purposes  of  a  sidewalk,  which  hole 
had  been  made  by  defendant,  vho 
was  in  possession  of  said  pier  as 
tenant,  and  had  been  left  improp- 
erly guardi'd. 

Upon  this  evidence  thn  trial  court 
dismissed  the  complaint  for  the 
reason  that  the  want  of  contribu- 
tory negligence  had  not  been  prov- 
ed, and,  on  the  first  argument  of 
the  appeal  this  judgment  was 
affirmed,  Davis,  P.  J.,  dissenting. 

Culver  <6  BettSy  for  applt. 

Frank  Loomis^  for  respt. 

Heldy  That  in  the  case  of  Mc- 
Guire  v.  Spence,  91  N,  Y.,  303,  it 
is  declared  that  a  person  passing 
along  a  sidewalk  has  a  right  to 
presume  it  to  be  safe,  and  is  bound 
to  no  special  care,  and  cannot  be 
charged  with  negligence  for  not 
being  on  his  guard  against  an  un- 
lawful obstruction,  nor  for  not 
looking  for  it  although  it  is  vis- 
ible. 

That  the  intestate,  having  the 
right  to  use  the  street  in  the  man- 
ner indicated,  and  with  an  assump- 
tion of  safety  in  such  use,  and 
such  a  condition  of  that  part  of  the 
highway  existing  as   might  have 


caused  the  accident  from  which 
death  ensued,  it  would  seem  from 
the  doctrine  in  the  case  of  Mc- 
Guire  v.  Spence,  supra^  that  the 
question  of  the  intestate's  contrib- 
utory negligence  was  one  upon 
which  the  jury  should  properly 
have  passed. 

Judgment  reversed  and  new  trial 
ordered. 

Opinion  by  Brady,  J.;  Daniels, 
J.,  concurs. 


PARTNERSHIP. 

N.  Y.  Supreme  Court.   General 
Term.    First  Dept. 

W.  H.  Corbit,  applt.  and  respt, 
V.  Charles  P.  Corbit  etal.,  appUs., 
and  James  H.  McCoon,  respL 

Decided  March  7,  1884. 

When  several  persons  enter  into  an  agreement 
to  form  a  speciiil  co-pMrtnersliip,  but  do  not 
fulfil  the  requirements  of  the  law  necessary 
to  perfect  such  a  partnership,  although  the 
person  intended  to  be  created  a  special  part- 
ner would  be  liable  to  third  parties  for  the 
debts  of  the  partnership  contracted  in  the 
ordinary  course  of  business,  he  is  not  liable 
to  one  of  the  general  partners  on  a  partner- 
ship note  given  to  him  by  tlie  other  general 
partners  in  consideration  of  a  purchase  by 
them  of  his  interest  in  the  business. 

Appeal  by  plaintiff  from  a  judg- 
ment dismissing  the  complaint  as 
to  defendant  McCoon,  and  by 
defendants  Corbit  and  Jacobson 
from  a  judgment  recovered  against 
them  in  favor  of  plaintiff. 

On  the  2d  of  April,  1876,  plain- 
tiff and  defendants  entered  into 
an  agreement  to  create  a  spe- 
cial partnership,  in  which  defend- 
ant McCoon  was  to  be  a  special 
partner  and  the  others  general 
partners;  but  the  requirements  of 

Digitized  by  VjOOQ IC 


78 


NEW  YORK  WEEKLY  DIGEST. 


law  necessary  to  create  such  a  co- 
partnership were  not  complied 
with.  On  the  30lh  of  April,  1875, 
plaintiff,  in  form,  sold  his  interest 
in  the  business  of  the  co-partner- 
ship to  the  defendants  Corbit  and 
Jacobson,  who  gave  him  a  partner- 
ship note  in  part  payment  of  the 
purchase  price.  This  note  not  be- 
ing paid  at  maturity,  plaintiff 
brought  this  action  to  recover  up- 
on it.  Defendant  McCoon  claimed 
that  he  was  not  liable  on  the  note; 
and  the  other  defendants  claimed 
that,  while  the  transaction  was  in 
form  a  sale,  it  was  not  so  in  reality 
and  that  they  were  not  liable. 

Douglas  Campbell  and    Fred, 
li.  Lee,  for  plff. 

Will.  Mariy  fordefts.  Corbit  and 
Jacobson. 

Thomas  B.  Odell,  for  respt.  Mc- 
Coon. 

Held,  That  although  McCoon 
did  not  become  a  special  partner 
as  he  was  designated  in  the  agree- 
ment between  the  parties,  still  it 
appeared  from  such  agreement 
that  it  was  the  intention  that  Mc- 
Coon should  be  a  special  partner 
in  the  firm,  and,conseqnently,  that 
he  was  not  expected  to  be  person 
ally  liable  for  the  payment  of  the 
note.  That  this  intention  is  fur- 
ther evident  from  the  fact  that 
the  transfer  of  plaintiff's  interest 
was  made  to  the  defendants  Cor- 
bit and  Jacobson,  who  were  the 
debtors  and  became  liable  for  the 
payment  of  the  purchase  price, 
and  it  could  not  have  been  their 
intention  in  the  making  of  the  note 
to  subject  McCoon  to  a  legal  lia- 
bility for  the  payment  of  their 
debt.     That  while  McCoon  would. 


without  doubt,  have  been  liable 
for  all  debts  created  in  the  busi- 
ness of  che  firm,  he  would  not  be 
liable  upon  this  note,  for  it  was 
not  such  a  debt,  but  was  the  debt 
only  of  the  persons  t''*  whom  plain- 
tiff sold  his  interest  in  the  firm. 

That  the  complaint  as  to  Mc- 
Coon was  properly  dismissed  at 
the  trial. 

That  the  claim  of  the  defendants 
Corbit  and  Jacobson  that  the 
transaction  between  them  and 
plaintiff  was  not  a  sale  was  not 
sustained  by  the  evidence. 

Judgment  affirmed. 

Opinion  by  Daniels,  J.;  Davis, 
P.  J,  and  Brady,  •/.,  concur. 


MARRIED  WOMEN.     LEX 
LOCI. 

N.  Y.  Common  Pleas.     Gknkral 
Term. 

Roderick  B.  Seymour,  respt.  ^  v. 
Maria  N.  Alden,  applt. 

Decided  Jan.  21,  1884. 

Defendant,  a  married  woman,  executed  with 
her  husband  a  bond  secured  by  a  mortj^age 
upon  her  real  estate  in  New  Jersey,  where 
she  resided.  In  this  action  commenced  in 
this  State  upon  the  bond,  after  the  premises 
had  been  sold  on  foreclosure  of  a  prior 
mortgage,  and  there  was  no  surplus  upon 
such  stile,  Held,  That  the  contract  having 
been  made  in  New  Jersey,  by  residents  of 
that  State,  and  the  mortgage  being  upon 
real  estate  situated  there,  the  laws  of  that 
State  must  govern  the  contnict  ;  and  there 
being  no  allegations  in  the  pleadings  of 
what  the  laws  of  New  Jersey  are,  the  com- 
mon law  must  be  presumed  to  prevail  there 
and  th^re  was  therefore  no  cause  of  action, 
the  contract  alleged  being  void  under  the 
common  law. 

In  January  1883,  defendant  was 
seized  in  fee  of  certain  real  estate 
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in  the  State  of  New  Jersey,  of 
which  State  she  was  a  resident. 
About  said  date  defendant  and  her 
husband  executed  and  delivered  in 
New  Jersey  to  one  B.  a  bond  for 
$2,50(),  secured  by  a  mortgage  up- 
on defendant's  said  real  estate. 
Subsequently  defendant's  husband 
died,  and  a  mortgage  upon  the 
premises,  prior  to  the  one  above 
mentioned,  was  foreclosed  and  the 
premises  sold,  and  there  was  no 
surplus  upon  such  sale.  The  bond 
and  mortgage  given  to  B.  were 
duly  assigned  to  plaintiff. 

This  action  was  commenced  in 
tliis  State  upon  the  bond  to  recover 
the  amount  thereof— the  complaint 
alleging  the  above  facts,  and  also 
that  defendant  charged  and  in- 
tended to  charge  her  separate  and 
individual  estate  with  the  payment 
of  saiti  bond. 

Defendant  demurred  to  this 
complaint  upon  the  ground  that  it 
did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The 
court  below  overruled  this  demur- 
rer, and  from  the  order  thereupon 
entered  this  appeal  is  taken. 

William  Barnes,  for  applt. 

/.  B.  Perry^  for  respt. 

Held^  That  the  decision  of  the 
question  involved  in  this  appeal 
depends  upon  the  law  which  is 
applied  to  the  pleading.  The  con- 
tract was  made  in  New  Jersey  by 
residents  of  that  State  ;  the  mort- 
gage was  upon  real  estate  in  New 
Jersey,  and  consequently  the  laws 
of  that  State  must  govern  the  con- 
tract. There  are  no  allegations  in 
the  pleading  of  what  the  laws  of 
New  Jersey  are,  and  consequently 
we  must  determine  by  the  rules  of 


presumption  what  the  law  of  the 
State  is.  It  is  claimed  that  the 
laws  of  New  Jersey,  in  the  absence 
of  proof  to  the  contrary,  must  be 
presumed  to  be  the  same  as  the 
statute  law  of  this  State.  I  do  not 
find  the  rule  to  be  thus  established, 
but  rather  that  the  common  law 
should  be  presumed  to  prevail  as 
it  existed  prior  to  the  passage  of 
our  various  statutes.  3  Daly,  288. 
Applying  this  rule  the  complaint 
does  not  state  any  cause  of  action, 
the  contract  alleged  being  void 
under  the  common  law. 

Demurrer  sustained,  with  leave 
to  plain tilf  to  amend  complaint 
upon  payment  of  costs  of  appeal 
and  of  the  demurrer  below. 

Opinion  by  Van  Brunt,  J,;  J. 
F.  Daly,  /.,  concurs;  Yan  Hoesen, 
•/.,  dissents. 


CONTEMPT.     ACCOUNTING. 

N.  Y.  SuPRKME Court.     Gbp^kual 
Tkum.    First  Dkpt. 

Joseph  Nay  lor,  applt.,  v.  Henry 
Naylor,  respl. 

Decided  March  7,  1884. 

Under  §  2272  of  the  Code  of  Civil  Pro.  a  ref- 
eree of  the  whole  issues  of  an  action  may 
make  an  order  to  show  cause  why  a  party 
should  not  be  punished  for  a  contempt,  re- 
turnable either  before  himself  or  before  the 
court;  and,  in  the  latter  event,  it  is  the 
duty  of  the  court  to  hear  and  determine  the 
motion  on  its  merits  ;  and  it  is  error  for  it 
to  deny  the  motion  on  the  ground  that  the 
referee  had  power  to  punish  for  the  con- 
tempt and  that  it  is  a  matter  which  he 
should  decide. 

A  referee  of  the  issues  in  an  action  between 
partners  for  an  accounting  may  make  a 
verbal  order  that  one  of  the  parties  file  un 
account.     It  is  not  necessary  that  a  formal 
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order  in  writing  or  an  interlocutory  judg- 
ment to  that  effect  siiould  be  entered. 
In  sucii  an  action  there  is  no  necessity  for 
the  referee  to  order  an  account  of  the  part- 
nership transactions  previous  to  the  time  of 
an  actual  settlement  between  the  parties, 
but  the  party  ordered  to  account  has, 
nevertheless,  the  right,  if  it  be  necessary 
for  the  protection  of  his  interests,  to  go 
beyond  the  period  named  and  to  furnish  an 
account  as  a  subject  for  due  and  thorough 
consideration  in  the  adjustment  of  the 
equities  between  the  parties. 

Appeal  from  order  denying 
plaintiff's  motion  to  punish  de- 
fendant for  contempt. 

This  was  an  action  between  part- 
ners for  an  accounting.  All  the 
issues  were  referred  by  consent. 
Plaintiff's  attorney  moved  upon 
the  pleadings  and  the  referee's 
minutes  for  an  order  that  defend- 
ant account,  which  motion  was 
granted.  The  referee,  thereupon, 
verbally  directed  defendant  to  file 
an  account  of  the  partnership 
transactions  from  the  date  of  a  set- 
tlement conceded  by  both  parties. 
Defendant  refused  to  tile  such  ac-, 
count,  whereupon  plaintiff's  attor- 
ney obtained  from  the  referee  an 
order  requiring  defendant  to  show 
cause  before  the  court  why  he 
should  not  be  punished  for  con- 
tempt. The  court  denied  the  mo- 
tion upon  the  ground  that  the 
referee  had  power  to  proceed  in 
the  premises,  and  it  was  a  matter 
which  should  have  been  disposed 
of  by  him. 

Zf.  A.  Lockxjoood^  for  applt. 

(7.  E,  Crowelly  for  respt. 

Held,  Error ,  that  under  §  2272, 
Code  of  Civ.  Pro.,  a  referee  of  the 
whole  issues  may  make  an  order 
to  show  cause,  returnable  before 
himself  or  before  the  court,  why  a 


party  should  not  be  punished  for 
a  contempt  in  disobeying  an  order 
made  by  him ;  and,  if  he  makes  it 
returnable  before  the  court,  it  is 
the  duty  of  the  court  to  hear  and 
decide  the  motion  on  its  merits. 

It  was  claimed  by  defendant 
that  he  could  not  he  compelled  to 
account  until  a  formal  order  in 
writing  or  an  interlocutory  judg- 
ment to  that  effect  was  entered. 

Heldy  That  the  direction  given 
by  the  referee  was  equivalent  to 
an  interlocutory  judgment  or  de- 
cree to  the  effect  stated,  and  should 
be  obeyed  as  such. 

Defendant  also  claimed  that  the 
referee  had  no  right  to  order  an 
account  from  a  certain  period  only. 

HeJd^  That  partners  cannot  sue 
each  other  for  anything  relating  lo 
their  partnership  concerns  unless 
there  has  been  a  balance  struck 
and  an  express  promise  to  pay  ; 
and  this,  therefore,  leaves  the 
whole  matter  of  the  partnership 
transactions  open  in  an  action  to 
have  the  accounts  between  the 
parties  settled  and  passed  upon 
and  their  respective  liabilities  to 
each  other  determined.  All  the 
transactions,  except  those  which 
have  been  disposed  of  by  an  abso- 
lute settlement  between  the  par- 
ties, unless  the  settlement  itself  is 
impugned  for  fraud,  are  open  to 
investigation.  It  was  unnecessary, 
therefore,  to  direct  the  tiling  of  an 
account  prior  to  a  settlement  con- 
ceded to  have  been  made  between 
tlie  parties  and  therefore  the  order 
of  the  referee  was  proper,  but 
there  can  be  no  doubt  of  the  right 
of  defendant,  if  it  be  necessary  for 
'  the  protection  of  his  interests,  to 
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go  beyond  the  period  named  by 
the  referee  and  furnish  an  account 
as  a  subject  for  due  and  thorough 
consideration  in  the  adjustment 
of  the  equities  between  the  parties. 

Order  reversed,  and  application 
remitted  to  Special  Term. 

Opinion  by  Brady^  J,  ;  Davis^ 
P.  /.,  and  Daniels^  J.^  concur. 


RECEIVERS.     COMMISSIONS. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

In  re  Attorney-General  v.  The 
Continental  Life  Ins.  Co. 

Decided  March  7,  1884. 

A  person  appointed  receiver  of  an  insolvent 
corporation  to  succeed  u  former  receiver, 
deceased,  is  not  entitled  to  cliarge  commis- 
sions OQ  the  amount  in  tlie  hands  of  the 
former  receiver,  to  the  custody  of  which  lie 
succeeds,  as  for  collecting  and  paying  out 
the  82inie.  He  is  only  entitled  to  commis- 
sions on  such  sum  for  paying  it  out. 

Appeal  from  certain  portions 
of  an  order  of  Special  Term,  con- 
firming the  report  of  the  referee 
appointed  to  pass  upon  the  ac- 
connt  of  defendant's  receiver. 

The  respondent  was  appointed 
receiver  of  defendant  on  the  death 
of  the  former  receiver,  and  at  the 
end  of  the  first  six  months  of  his 
receivership  presented  his  acoants 
for  that  period.  The  matter  was 
referred,  and  the  referee  allowed 
the  receiver  five  per  cent,  commis- 
sions on  $92,700.50  which  had  come 
into  his  hands  from  the  former  re- 
ceiver and  had  been  paid  out  by 
him.  This  allowance  was  objected 
to  by  the  appellants. 

RaphaelJ.  Moses,  Jr.,  for  ap- 
plts. 

Vol.  19. -No.  4a 


Edward  11.  Hobbs  and  i). 
O'Brien,  Atty-Gren'l,  for  respt. 

Held,  That  since  the  fund  upon 
which  full  commission  was  allowed 
to  the  present  receiver  had  been 
paid  in  and  was  in  the  official  pos- 
session of  the  former  receiver  at 
the  time  of  his  decease,  it  necessa- 
rily passes  directly  to  the  present 
receiver  on  his  appointment,  and 
it  should  not,  therefore,  again  be 
subjected  to  the  burden  of  com- 
missions for  its  collection  from  the 
mere  fact  that  the  present  receiver 
had  acquired  it  by  virtue  of  his 
office,  for  that  is  not  such  a  receiv- 
ing of  the  fund  as  the  law  contem- 
plates to  make  it  chargeable  with 
commissions.  That  it  is  the  ser- 
vice or  duty  of  collecting  or  gath- 
ering together  the  fund  which 
subjects  it  to  a  charge  for  commis- 
sions and  not  for  succeeding  to  tts 
possession  after  it  has  thus  been 
gathered  together.  That  the  law 
contemplates  but  one  commission, 
which  is  the  entire  compensation 
provided  for  collecting.  That  in- 
asmuch, therefore,  as  the  court  has 
possession  of  this  fund,  and  it  was 
in  cuslodia  leg  is,  the  present  re- 
ceiver was  entitled  to  be  compen- 
sated as  to  such  fund  only  for 
paying  it  out.  That  in  that  re- 
spect and  to  that  extent  the  order 
should  be  modified. 

Ordered  accordingly. 

Opinion  by  Brady,  J.  ;  Dams, 
P.  J,,  and  Daniels,!.,  concur. 


WILLS. 
N.  Y.  Court  of  Appeals. 
Lane,   exrx.,   applt,   v.    Lane, 


respt 
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Decided  April  15,  1884. 

While  publication  is  essential  to  the  validity 
of  a  will,  it  need  not  be  in  a  particubir,  or 
any  form  of  words.  It  is  enough  if  in 
some  way  or  mode  the  testator  indicntes 
that  the  instrument  is  intended  or  under- 
stood by  him  to  be  his  will. 

Testator,  who  had  a  defect  of  speech  render- 
ing him  unable  to  utter  words,  assented  to 
sending  for  one  W.  as  a  witness  to  his  will. 
W.  was  informed  by  the  attorney  that  he 
was  drawing  the  will  and  that  they  had 
sent  for  him  as  a  witness.  Testator  read 
over  the  will,  signed  it,  and  handed  it  to 
the  witnesses  to  sign.  Held,  A  sufficient 
declaration. 

The  will  of  L.,  plaiatifTs  testa- 
tor, wa3  admitted  to  probate  by 
the  surrogate,  bat:  his  decision  was 
reversed  by  the  Supreme  Court 
and  certain  issues  relating  to  its 
execution  and  the  testamentary 
capacity  of  the  testator  were  sent 
to  a  jury  for  trial.  It  appeared 
that  at  the  lime  the  will  was  exe- 
cuted L.  was  in  full  possession  of 
all  his  senses.  Partial  paralysis 
of  the  vocal  organs  prevented  him 
from  uttering  words,  but  he  could 
make  sounds  intelligible  to  those 
familiar  with  him  and  signs  which 
to  some  extent  all  could  interpret. 
He  went  with  his  wife  and  son 
from  his  own  to  the  house  of  N. 
the  scrivener,  and  there,  his  wife 
speaking  in  his  presence,  informed 
N.  that  L.  wished  him  to  draw  his 
will  and  N.  did  so,  in  the  presence 
of  L.  As  he  wrote  each  section  he 
read  it  aloud  to  L.,  who  nodded 
approval  each  time.  Something 
being  said  about  a  witness,  N.  sug- 
gested that  W.  should  be  sent  for, 
and  L.  assenting  to  this  W.  was 
sent  for  and  came  before  the  will 
was  completed,  and  was  introduced 
to  L.  and  informed  by  N.  that  he 


was  drawing  L.'s  will  and  they 
had  sent  for  him  as  a  witness. 
After  the  will  was  finished  L.  took 
the  will  and  read  it,  and  immedi- 
ately after  signed  it  at  the  proper 
place,  in  the  presence  of  W.  and 
N . ,  who  also  acted  ?is  a  subscribing 
witness.  He  then  shoved  the  will 
to  N.,  who  signed  it  and  then  got 
up  and  W.  sat  down  in  his  chair 
and  signed  it.  The  will  was  left 
with  N.  for  several  months,  when 
the  wife  of  L.  called  and  got  it, 
saying  her  husband  requested  her 
to  do  so.  N.  subsequently  met 
L.  and  told  him  about  it  and 
asked  if  it  was  all  right  and  L. 
gave  him  to  understand  that  it  was. 
One  of  the  witnesses  swore  that 
when  W.  came  in  he  did  not  ask 
L.  if  the  instrument  was  his.  last 
will  and  testament  and  that  L.  did 
not  say  to  W.  that  it  was.  W. 
swore  that  he  did  not  ask  L.  if  it 
was  his  last  will  and  testament  and 
L.  did  not  say  to  him,  "Yes,  this  is 
my  last  will  and  testament."  The 
jury  found  that  the  will  was  not 
properly  declared  as  to  W. 

George  B.  Bradley^  for  applt. 

J.  McOuire^  for  respt. 

Held,  Error ;  that  there  having 
been  a  substantial  compliance  with 
the  statute  it  was  sufficient.  The 
jury  could  consider  the  conduct 
of  the  testator,  his  acts  and  the 
circumstances  which  he  created 
and  which  surrounded  the  trans- 
action. 

Although  publication  is  as  es- 
sential to  the  validity  of  a  will  as 
its  execution  or  other  prescribed 
formality,  it  is  not  necessary  that 
the  publication  should  be  in  a  par- 
ticular, or  any  form  of  words.    It 
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is  enough  if  in  some  way  or  mode 
the  testator  indicates  that  the  in- 
Btrnment  the  witnesses  are  re- 
quested to  sign  as  such  is  intended 
or  understood  by  hini  to  be  his 
will.  26  Wend.,  326;  23  N.  Y., 
1  ;  25  id.,  422 ;  52  id.,  125  ;  6  T.  & 
C,  78  ;  62  N.  Y.,  634 ;.  83  id.,  592  ; 
84  id.,  683;  91  id.,  255;  11  id., 
220. 

Mitchell  V.  Mitchell,  16  Hun, 
67;  77  N.  Y.,  696,  distinguished 
and  explained. 

Also  Jieldj  That  in  a  case  like 
the  present  it  is  proper  to  take 
into  consideration  the  meaning  of 
the  attestation  clause.  77  N.  Y., 
869 ;  10  Paige,  85. 

Order  of  General  Term,  denying 
motion  for  a  new  trial,  reversed 
and  new  trial  granted. 

Opinion  by  Danforih,  J.  All 
concur,  except  Rapallo,  J.,  not 
voting. 


SHERIFFS.     POUNDAGE. 

N.  Y.  Court  of  Appeals. 

Flack  et  al.,  exrs.,   appHs.^  v. 
The  State  of  New  York,  respt 

Decided  April  15,  1884. 

To  entitle  a  sheriff  to  poundage  on  an  execu- 
tion he  must  sliow  either  the  collection  of 
the  moneys  called  for  or  some  interference 
with  his  execution  of  the  process  that  is 
equivalent  thereto. 

An  arrest  on  a  body  execution  does  not  ope- 
rate as  a  satisfaction  of  the  judgment,  but 
simply  as  a  suspension  for  the  time  being 
of  other  remedies,  and  hence  the  sheriff  is 
not  entitled  to  poundage  where  no  moneys 
are  collected  and  the  debtor  dies  before 
being  discharged. 

Afflrming  S.  C,  16  W.  Dig.,  414. 

C, .  plaintiflfs'     testator,     while 
sheriff  of  the  county  of  New  York, 


received  for  collection  an  execu- 
tion on  a  judgment  in  the  People 
V.  Tweed  for  $8,500,000.  This  ex- 
ecution was  returned  nulla  bona, 
and  an  execution  was  thereupon 
issued  against  the  defendant's  per- 
son. C.  arrested  the  defendant 
December  20,  1876,  and  retained 
him  in  custody  until  December  31, 
1876,  when  his  term  ot  office  hav- 
ing expired  in  pursuance  of  the 
statute  C.  transferred  the  process 
with  the  body  of  the  defendant  to 
his  successor.  No  money«  were 
collected  by  either  sheriff  upon  the 
process  and  the  defendant  therein 
was  retained  in  custody  until  his 
death,  April  12,  1878.  •  Plaintiffs 
claim  poundage  under  the  statute 
regulating  the  compensation  of 
sheriffs. 

A,  J.  Vanderpoel,  forapplts. 

W.  A.  Poste,  for  respt. 

Held,  That  plaintiffs  were  not 
entitled  to  recover.  To  bring  the 
claim  of  a  sheriff  for  poundage  on 
an  execution  within  the  provisions 
of  the  statute,  it  is  essential  that 
he  show  either  the  collection  of 
the  moneys  called  for  or  some  in- 
terference with  his  execution  of 
the  process  that  is  equivalent 
thereto.  5  T.  R.,  470  ;  1  Caines, 
192;  56N.  Y.,  282;  104^Eng.  C. 
L.,  550 ;  7  M.  &  W.,  463  ;  2  C.  M. 
&R.,  334;  63  How.,  167. 

Adams  v.  Hopkins,  6  Johns., 
252  ;  Scott  v.  Shaw,  13  id.,  378  ; 
Ryle  v.  Falk,  24  Hun,  255  ;  86  N. 
Y.,  641,  distinguished. 

In  an  action  upon  the  case 
against  a  sheriff  to  recover  dam- 
ages for  an  involuntary  escape, 
the  condition  and  circumstances 
of  the  debtor  may  be  given  in  evi- 
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dence  in  mitigation  of  damages. 
17  Wend,,  543 ;  30  N.  Y.,  587  ;  31 
id.,  257;  1  H.  &  R.,  479.  When 
tlie  slieriff  has  made  himself  liable 
as  bail  under  the  Code  it  is  other- 
wise.    44  N.  Y.,  162. 

An  arrest  on  a  body  execution 
does  not  operate  as  a  satisfaction 
of  the  judgment,  but  simply  as  a 
suspension  for  the  time  being  of 
other  remedies  of  the  creditor 
tliereon.  56  N.  Y.,  279 ;  58  id., 
473  ;  2  R.  S.,  465,  Art.  2,  Tit.  6, 
Chap.  6,  Part  3. 

Judgment  of  General  Term, 
affirming  decision  of  State  Board 
of  Audit  disallowing  plaintiffs' 
claim,  affirmed. 

Opinion  by  Ruger^  Ch.  J.  All 
concur. 


TAXATION.   CORPORATIONS. 

N.  Y.  Court  of  Appeals. 

The  People  ex  rel.  The  23d  St. 
RR.  Co.,  applt^  V.  The  Commis- 
sioners of  Taxes  of  the  City  of  New 
York,  respts. 

Decided  April  15, 1884. 

In  assessing  the  stock  of  corporations  for  the 
purposes  of  taxation  it  is  the  duty  of  the 
assessors  to  deduct  the  assessed  value  of 
the  real  estate  from  the  actual  value  of  the 
capital  stock. 

Where  tlie  real  estate  is  situated  in  the  same 
town,  ward,  city  or  county  its  assessed  value 
may  be  ascertained  from  the  assessment 
rolls ;  if  situated  in  another  state  or  coun- 
try, or  if  for  any  other  reason  its  assessed 
value  cannot  be  obtained,  the  price  pnid  for 
it  may  be  taken  as  the  assessable  value. 

The  capital  stock  of  the  relator 
was  $600,000,  worth  fifty  percent, 
above  par,  viz.:  $900,000.  It  had 
paid  out  and  invested  in  real  es- 
tate $515,000.     Defendants  in   as- 


sessing its  capital  stock,  deducted 
$515,000  from  $900,000  and  fixed 
the  amount  of  the  assessment  at 
$325,000.  The  relator  claims  that 
the  real  estate  item,  $515,000, 
should  have  first  been  deducted 
from  the  nominal  capital,  and  to 
the  balance  fifty  per  cent,  pre- 
mium on  the  stock  should  be  ad- 
ded, thus  making  the  assessment 
$127,500. 

JoJin  H.  Strahan^  for  applt. 

James  C,  Carter ^  for  respts. 

Held,  That  it  was  the  duty  of 
the  defendants  to  deduct  from  the 
actual  value  of  the  relator'n  cap- 
ital stock  the  assessed  value  of  its 
real  estate.  The  assessment  roll 
may  be  made  up  substantially  as 
follows,  viz.:  In  the  first  column 
the  name  of  the  corporation ;  in 
the  second  the  quantity  of  its  real 
estate  in  the  town  or  ward  ;  in  the 
third  the  actual  value  of  the  real 
estate,  and  in  the  fourth  the  value 
of  the  capital  stock  after  making 
the  exemptions  and  deductions-re- 
quired by  Section  3  of  Chapter 
654  of  the  Laws  of  1853. 

Where  the  real  estate  is  in  the 
same  ward  or  town  where  the  cap- 
ital stock  is  assessable  or  where 
it  is  situated  in  the  same  city  or 
county,  its  assessed  value  may  be 
ascertained  from  the  assessment 
rolls.  If  it  is  situated  in  another 
Slate  and  country,or  if  forany  other 
reason  its  assessed  value  cannot  be 
obtained,  the  price  paid  as  the  pre- 
sumed value,  in  the  absence  of 
proof  or  of  any  other  standard,  may 
be  taken  as  the  assessable  value. 

People  V.  B'd  of  Ass'rs,  39  N. 
Y.,  81,  limited. 

Order  of  General  Term,  affirm- 


Digitized  by 


Qoo^Qi 


NEW  YORK  WEEKLY  DIGEST. 


S6 


ing   order    of    Special   Term,  af* 
firmed. 
Opinion  by  Barl,  J.    All   con- 


cur. 


TRUSTS.     LIMITATIONS. 

N.  Y.  Court  of  Appeals. 

la    re    accounting    of   Neilly, 
admrx. 

Decided  April  15,  1884. 

Deceased,  in  1828,  executed  an  instrument 
whereby  he  acknowledged  that  he  had  in 
possession  and  held  in  trust  for  his  sister  a 
certain  sum,  being  the  balance  directed  by 
her  father's  will  to  be  paid  her  by  himself 
and  his  brothers,  on  which  he  agreed  to 
pay  interest  and  portions  of  the  principal 
as  her  necessities  required.  Held,  That,  de- 
ceased being  a  debtor  of  his  sister  at  the 
time,  his  declaration  of  trust  in  the  instru- 
ment could  not  change  the  character  of  his 
obligation  ;  that  upon  the  death  of  the  sis- 
ter's husband,  in  1840,  the  claim  for  the 
money  became  vested  in  her  and  the  Stat- 
ute of  Limitations  began  to  run  against  her. 

It  is  only  where  there  is  an  actual,  continuing 
and  subsisting  trust  that  a  trustee  is  pre- 
cluded from  setting  up  the  Statute  of  Lim- 
itations. 

When  a  complainant  has  concurrent  reme- 
dies in  law  and  in  equity,  time  is  as  abso- 
lute a  bar  in  equity  as  in  law. 

The  presumption  of  payment  after  the  lapse 
of  twenty  years  applies  to  a  simple  con- 
tract. 

Reveraing  S.  C,  16  W.  Dig.,  28. 

In  the  final  accounting  of  N.,  as 
administratrix  of  W.,  she,  as  ad- 
ministratrix of  B.,  a  sister  of  W., 
presented  a  claim  against  his  es- 
tate founded  on  a  paper  executed 
by  W.,  dated  November  4,  1828, 
which  recited  that  he  had  in  his 
possession  and  held  in  trust  for 
B.  $268,  being  a  balance  due  her 
for  her  proportion  of  $1,000  di- 
rected  to  be  paid  by  the  will  of 


their  father,    **for  which    sum  I 
promise  to  pay  to  my  sister  legal 
interest  as  long  as  the  same  re- 
mains in  my  hands,  and  from  time 
to  time,  as  her  necessities  may  re- 
quire, advance  to  her  a  proportion 
of  the  principal  moneys,  it  having 
been  agreed  between  me  and  her 
husband    that    said    money  shall 
remain  in  my  hands  in  trust  for 
his  wife,  and  for  her  sole  benefit." 
B.'s  husband  died  in  1840.  B.  died 
March  27,  1842.     She  left  no  prop- 
erty except  household  goods  and 
the  paper  above  referred  to.     N. 
was   then  about  thirteen  or  four- 
teen years  old,  and  from  that  time 
until  August,  1855,  when  she  was 
married,  lived  in  the  same  house 
with  W.     N.    testified    that    she 
found  the  paper  in  question  in  a 
pocketbook  in  her  mother^ s  trunk 
after  her  death.     It  did  not  appear 
that  N.  made  any  claim  by  reason 
of  said  paper  on  W.,  although  he 
lived  some  thirty-five  years  after 
the  death  of  B.     It  appeared  that 
B.,  from  1828  to  1842,  the  time  of 
her  death,  resided  in  the  family  of 
W.     W.  died  March  9,  1877,  and 
during  that  year  letters  of  admin- 
istration were  granted  to  N.     On 
August  8,  1878,  N.  was  appointed 
administratrix  of  B.    The  claim  in 
question  was   disallowed  by  the 
surrogate  on   the  ground   that  it 
was  barred  by  the  Statute  of  Lim- 
itations. 

This  decision  was  reversed  by 
the  General  Term,  the  court  hold- 
ing that  instrument  of  November 
4,  1828,  was  a  simple  deposit,  and 
that  the  Statute  of  Limitations  did 
not  commence  to  run  until  a  de- 
mand for  the  money,  and  no  such 
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demand  having  been  proved  the 
statute  never  commenced  to  rnn. 
A  final  judgment  was  rendered  for 
the  claimant,  and  the  claim  di- 
rected to  be  paid  ont  of  W.'s 
estate. 

Thomas  Nelson  and  Oeorge  W. 
Weiant,  for  applts. 

Oeorge  JET.  Forsler,  for  respt. 

Ileld^  That  the  judgment  cannot 
be  sustained  on  the  ground  of  an 
express  trust ;  that  the  declaration 
in  the  instrument  of  November  4, 
1828,  by  W.,  that  he  held  the 
money  in  trust  for  B  ,  he  being 
her  debtor  at  the  time,  could  not 
change  the  character  of  his  obliga- 
tion, nor  could  any  agreement  on 
B.'s  part.  The  effect  of  the  agree- 
ment with  B.'s  husband  tiiat  the 
money  should  remain  in  trust  was 
only  to  prevent  him  from  demand- 
ing its  payment,  and  this  affected 
only  his  interest  in  the  debt,  and 
the  claim  for  the  money  on  his 
death  became  vested  in  B.,  and  she 
was  entitled  immediately  to  sue 
for  its  recovery,  and  the  statute 
thereupon  began  to  run  against 
her.  It  is  only  where  there  is  an 
actual,  continuous  and  subsisting 
trust  that  a  trustee  is  precluded 
from  setting  up  the  Statute  of 
Limitations.  2  Keene,  749 ;  4  M. 
&  C,  52 ;  1  Hare,  694  ;  7  Johns. 
Ch.,  89.  Even  if  B.  might  have 
elected  to  adopt  the  agreement 
made  by  her  husband,  and  to  treat 
W.  as  trustee,  that  would  not 
change  the  lesult.  When  a  com- 
plainant has  a  concurrent  remedy 
in  a  court  of  equity  and  in  a  court 
of  law,  time  is  as  absolute  a  bar 
in  equity  as  it  is  in  law,  7  Paige, 
195  ;  24  Wend.,  587,  and  in  such 


case  the  limitation  as  to  actions 
applies.  15  N.  T.,  505;  34  id., 
182. 

Courts  of  equity  will  not  enter- 
tain stale  demands.  9  Pet.,  406, 
416;  2  Paige,  193;  Perry  on  Trusts, 
§  869;  7  Johns.  Ch.,  93:  2  Oas.  in 
Ch.,  44;  2  Verm.,  418. 

Payne  v.  Gardner.  29  N.  Y., 
146;  Boughton  v.  Flint,  74  id., 
476,  distinguished. 

The  presumption  of  payment  af- 
ter the  lapse  of  twenty  years  is 
applicable  to  a  simple  contract. 
94  N.  Y.,  381. 

Judgment  of  General  Term,  re- 
versing decree  of  surrogate,  re- 
versed, and  decree  of  surrogate 
affirmed. 

Opinion  by  Rapallo^  J,  All 
concur. 


INTEREST. 

N.  Y.  Court  of  Appeals. 

O'Brien,  late  sheriflf,  respt. ^  v. 
Young  et  al.,  applts. 

Decided  April  If),  1884. 

A  judgment  is  not  a  contract  or  obligation 
within  the  meaning  of  the  exception  in 
Chap.  58S,  Laws  uf  1879»  and  draws  inter- 
est only  at  the  statutory  rate  although  en- 
tered before  the  statute  went  into  effect. 

A  judgment  for  $29,464  in  favor 
of  plaintiff  was  duly  entered  in 
the  above  entitled  action  Feb.  10, 
1877.  On  Nov.  19,  1883,  an  exe- 
cution was  issued  to  the  sheriff, 
instructing  and  requiring  him  to 
levy  and  collect  the  amount  of  the 
judgment  with  interest  at  the  rate 
of  seven  per  cent,  per  annum  from 
the  date  of  the  entry.  The  judg- 
ment contained  no  direction  as  to 
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interest.  On  Nov.  23,  1883,  a 
motion  was  made  by  defendants  to 
restrain  tbe  sheriff  from  collecting 
interest  at  a  greater  rate  than  six 
per  cent,  after  January  1,  1880. 
The  motion  was  denied,  and  on 
an  appeal  to  the  General  Term  the 
order  denying  the  same  was  af- 
firmed. 

E.  S,  JiapallOy  for  applts. 

Lucien  Dirdseye,  for  respt. 

Held^  Error.  Where  one  con- 
tracts to  pay  a  principal  sum  at  a 
certain  future  time  with  interest, 
the  interest  prior  to  the  maturity 
of  the  contract  is  payable  by  vir- 
tue of  the  contract  and  thereafter 
as  damages  for  its  breach.  8  Wend., 
550;  9  id.,  471  ;  43  N.  Y.,  244; 
53  id.,  686  ;  61  Barb.,  180 ;  22 
How.,  U.  S.,  118;  22  Wall.,  170  ; 
100  U.  S.,  72.  After  the  maturity  of 
such  a  contnict  the  interest  is  to 
be  computed  as  damages  accord- 
ing to  the  rate  prescribed  by  law 
and  not  according  to  that  pre- 
scribed in  the  contract.  When 
the  contract  provides  that  the  in- 
terest shall  be  at  a  specified  rate  un- 
til the  principal  shall  be  paid,  then 
the  c6ntract  rate  governs  until 
payment  of  tlie  principal  or  until 
the  contract  is  merged  in  a  judg- 
ment. 

Where  one  contracts  to  pay 
money  on  demand  ''with  inter- 
est," or  to  pay  money  generally 
"  with  interest,"  without  specify- 
ing time  of  payment,  the  statutory 
rate  then  existing  becomes  the 
contract  rate  and  must  govern  un- 
til payment,  or  at  least  until  de- 
mand or  actual  default.  68  Me., 
80 ;  67  id.,  540.  The  judgment  is 
not  for  the  purposes  of  this  motion 


a  contract.  There  was  no  agrega- 
tio  mentium.  1  Cow.,  316;  60  N. 
Y.,  176;8  Burr.,  1645-1548;  17 
111.,  572  ;  6  McLean,  172;  33  Ala., 
706;  66  id.,  66;  9  Port.,  669;  35 
Cal.,  156;  2  S.  C,  N.  S.,  226; 
109  U.S.,- 256;  94  N.  Y.,  641, 

When  the  obligation  to  pay  in- 
terest is  one  merely  implied  by  or 
imposed  by  law,  and  there  is  no 
contract  to  pay  except  the  licti- 
tious  one  wiiich  the  law  implies, 
the  rate  of  interest  must  at  all 
times  be  a  statutory  one. 

The  exception  in  Cliapter  638, 
Laws  of  1879,  that  ''nothing  herein 
contained  shall  be  so  construed  as 
to  in  any  way  aflfect  any  contract 
or  obligation  made  before  the  pas- 
sage of  this  act,"  applies  only  to 
contracts  or  obligations  resting 
upon  the  voluntary,  mutual  agree- 
ment of  parties.  A  judgment  is 
not  a  contract  or  obligation  made 
between  the  parties,  and  only  such 
contracts  or  obligations  are  within 
the  exception.  86  N.  Y.,  401. 

Order  of  General  Term,  affirming 
order  of  Special  Term  denying  mo- . 
tion,  reversed,  and  motion  granted. 

Opinions  by  jEarZand  Andrews^ 
J  J.  All  concur,  except  Jtfi7Z«r  and 
Danfotth^  JJ.^  dissenting. 


WILLS.     TRUSTS. 
N.  Y.   CouiiT    OF    Appeals. 

In  re  probate  will  of  O'Hara, 
deceased. 

O'Hara  et  al.,  applts.  v.  Dudley 
et  al.,  exrs,  respls,. 

Decided  April  16,  1884. 

Testatrix   bequeathed    lier   residuary  estate 
absolutely  In  Joint  tenancy  to  her  executors. 
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upoD  whoso  advice,  it  appeared,  she  was 
seriously  dependent.  She  left  a  contempo- 
raneous letter  to  the  legatees,  directing 
ihem  to  devote  the  income  to  certain  char- 
ities by  doling  out  the  interest  to  persons  of 
their  selection,  and  to  devote  any  surplus 
to  charities  to  be  selected  by  them.  The 
executors  deny  any  promise  or  agreement 
lo  hold  for  the  benefit  of  otliers.  Held^ 
That  the  letter  and  the  other  facts  relieved 
the  executors  from  the  charge  of  undue 
influence,  and  that  as  the  proposed  arrange- 
ment is  an  effort  to  carry  out  by  a  secret 
trust  what  could  not,  on  the  face  of  the 
will,  be  done,  the  legatees  are  trustees  for 
the  heirs  and  next  of  kin. 
Reversing  8.  C,  17  W.  Dig.,  269. 

These  are  two  appeals,  one  from 
a  judgment  of  the  General  Term, 
affirming  a  decree  of  the  Surrogate 
of  Kings  County  admitting  to 
probate  the  will  of  O'H.,  deceased, 
which  it  was  claimed  was  obtained 
by  undue  influence  ;  the  other  was 
from  a  judgment  of  General  Term, 
affirming  a  judgment  of  Special 
Term  dismissing  the  complaint  in 
an  action  in  equity,  brought  by 
the  heirs  at  law  and  next  of  kin  of 
O'H.,  to  set  aside  and  annul  the 
residuary  devise  and  bequest  in 
.said  will,  or  to  establish  a  trust, 
which,  failing  as  to  intended  ben- 
eflciaries,  should  result  to  those 
who  otherwise  would  have  taken 
by  descent  or  distribution.  The 
textatrix  gave  to  her  lawyer,  doc- 
tor and  priest,  absolutely,  but  as 
joint  tenants,  the  bulk  of  her  estate. 
She  was  proved  to  have  been  su- 
perstitous,  whiinsical,  blindly  de- 
voted to  her  church  and  its  eccle- 
siastics, habitually  under  the  j 
influence  of  stimulants,  and  seri-  | 
ously  dependent  upon  the  advice 
of  those  who  became  her  residuary 
legatees,  but  no  want  of  testamen- 
tary capacity  was  shown.     Upon 


the  hearing  before  the  surrogate  a 
letter  of  instructions  addressed  to 
the  residuary  legatees,  contempo- 
raneous with  the  will  and  dicta- 
ting the  purpose  as  well  as  ex- 
plaining the  reason  of  the  absolute 
legacy,  was  produced.  This  letter 
showed  that  the  residuary  clause 
was  not  intended  by  the  testatrix 
to  pass  to  the  legatees  any  benefl- 
cial  interest,  but  that  she  intended 
to  devote  the  property  thereby  be- 
queathed to  certain  charitable  pur- 
poses, which  her  attorney,  one  of 
the  legatees,  had  advised  her 
could  only  be  accomplished  by  an 
absolute  devise  to  individuals  in 
whose  honorable  action  she  could 
conKde.  The  executors  deny  in 
their  answer  in  the  equity  action 
any  promise  made  by  them,  or  any 
trust  accompanying  the  bequest, 
or  any  agreement  to  hold  for  the 
benefit  of  others.  The  letter  of 
instructions  provided  that  the 
three  residuary  legatees,  under 
pretense  of  ownership,  should  dole 
out  the  interest  of  the  residuary 
fund  to  indeterminate  persons  of 
their  selection  ;  at  th^  end  of  said 
lives  to  continue  that  process, 
making  it  permanent,  and  to  dis- 
pense a  possible  surplus  to  any 
charities  they  might  choose. 

Oeorge  E.  Starr  and  Samuel  D. 
Morris,  for  applts. 

William  N.  Dykm^n,  for  respts. 

Held,  That  the  letter  of  instruc- 
tion introduced  in  evidence  \nas 
such  an  explanation  as  the  circum- 
stances demanded,  and  that  with 
the  other  fads  proved  relieved 
the  residuary  legatees  from  the 
charge  of  having  exerted  undue 
influence  over  the  testatrix.     As 
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the  agreement,on  the  faith  of  which 
the  testatrix  acted,  cannot  be  car- 
ried out,  and  is  a  fraud  upon  the 
law,  and  as  it  is  a  declared  and 
adtnitted  effort  to  accomplish  by  a 
secret  trust  what  could  not  on  the 
face  of  the  will  be  done,  the  resid- 
uary legatees  are  trustees  for  the 
heirs  and  next  of  kin  of  the  testa- 
trix. 8  Eq.  Cas.,  634;  2  K.  &  J., 
313,  321  ;  10  Hare,  204  ;  6  Ves.,  63, 
65;  80  Pa.,  406;  L.  R.,  8  Ch.  Div., 
430  ;  2  K.  &  J.,  367. 

Judgment  of  General  Term,  af- 
firming decree  of  surrogate  admit- 
ting will  to  probate,  affirmed. 
Judgment  of  General  Term,  affirm- 
ing judgment  dismissing  com- 
plaint, reversed  and  new  trial 
ordered. 

Opinion  by  Fliieh^  J.  All  con- 
cur, except  Rapallo,  /.,  not  voting. 


ASSESSMENTS. 
N.  Y.  Court  of  Appeals. 

Chase  etal.,  applts,,^.  Knowles, 
respt. 

Chase  et  al.,  applts.^  v.  Steig- 
litz,  respL 

Decided  Apiil  16,  1884. 

While  one  cannot  come  in  on  the  foot  of  a 
judgment  to  which  he  was  not  a  partyand 
ask  the  same  relief  which  was  awarded  to 
the  plaintiff  in  the  proceeding  in  which  it 
was  obtained,  yet  where  an  assessment  is 
about  to  be  enforced  against  his  property 
he  may  have  the  benefit  of  a  Judicial  decis- 
ion in  respect  to  it,  especially  where  the 
assessment  has  been  declared  to  be  abso- 
lutely void. 

Chap.  550,  Laws  of  1880,  was  not  designed 
to  take  away  any  common  law  right  of  de- 
fense against  the  enforcement  of  a  void  tax 
or  to  validate  erroneous  or  void  assess- 
Vol.  19-No.  4b. 


ments.  but  to  incite  to  diligence  the  ag- 
grieved taxpayer. 
Reversing  8.  C,  17  W.  Dig.,  467. 

The  appellants  were  parties 
plaintiff  and  defendant  to  an  ac- 
tion for  the  partition  or  sale  of 
certain  real  estate,  which  consti- 
tuted a  part  of  the  premises  in- 
tended to  be  affected  by  an  assess- 
ment for  regulating,  grading,  &c., 
Tenth  avenue  in  New  York  city 
from  16Bth  street  to  194th  street, 
which  was,  in  the  matter  of  Peer- 
ing, 85  N.  Y.,  1.,  held  to  be  invalid 
on  the  ground  that  the  improve- 
ment for  which  it  was  laid  was 
unauthorized  and  that  the  oifficers 
directing  it  to  be  done  acted  with- 
out jurisdiction.  At  a  sale  by  the 
referee  ia  pursuance  of  the  judg- 
ment in  partition  the  respondent 
K.  purchased  part  of  said  premises 
known  as  lot  66,  and  paid  a  por- 
tion of  the  price.  The  respondent 
S.  also  purchased  other  lots.  It 
was  one  of  the  conditions  o.f  sale 
that  all  taxes  and  assessments 
which  at  the  time  of  sale  were  liens 
or  incumbrances  on  the  premises 
should  be  paid  out  of  the  purchase 
money.  The  referee,  although  re- 
quested by  the  purchasers  to  pay 
the  assessment  above  referred  to, 
refused  to  do  so  on  the  ground 
that  it  was  void  and  therefore  not 
a  lien.  K  refused  to  complete  hi3 
purchase  and  a  motion  was' made 
at  Special  Terra  to  compel  him  to 
do  so.  The  matter  was  referred  to 
a  referee,  who  reported  that  the 
assessment  was  a  lien  and  that  K. 
should  be  relieved  from  his  pur- 
chase and  be  refunded  the  money 
paid  by  him  and  his  expenses. 
This  report  was  confirmed  by  the 
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Special  Term  and  the  order  con- 
firming it  afBrmed  by  the  Gen- 
eral Term,  and  the  referee  who 
made  the  sale  directed  to  pay  the 
assessments  out  of  the  purchase 
money.  S.  also  applied  at  Special 
Term  for  an  order  requirinj^  the 
referee  to  pay  the  assessment  on 
the  lots  purchased  by  him.  His 
application  was  denied  and  on  ap- 
peal to  the  General  Term  the  order 
of  the  Special  Term  was  reversed 
and  the  referee  directed  to  pay  the 
assessment  out.  of  the  proceeds  of 
sale  in  his  hands.  Appeals  were 
taken  from  the  orders  of  General 
Term  to  this  court.  The  assess- 
ment was  the  only  objection  urged 
against  the  title. 

James  O,  Carter j  for  applts. 

Henry  Oottgetren,  for  respts. 

Heldy  That  the  decision  in  the 
Matter  of  Deering  is  decisive  in 
favor  of  the  appellants,  and  the 
point  adjudged  in  that  case  having 
been  delibeiately  passed  upon  by 
the  court  of  last  resort  of  this  State 
should  be  deemed  settled  as  to  all 
litigants  and  to  all  controversies 
presenting  the  same  question  of 
law.  1  Kent's  Com.  (12th  ed.), 
475,  541  ;  6  N.  Y.,  389. 

While  one  cannot  come  in  on  the 
foot  of  a  judgment  already  ren- 
dered, and  to  which  he  was  not  a 
party,  and  ask  such  relief  as  had 
been  given  to  the  suitor  upon 
whose  motion  it  had  been  render- 
ed, yet  where  one  seeks  to  en- 
force an  assessment  against  the 
property  of  another,  the  owner 
may  have  the  benefit  of  a  judicial 
finding  in  respect  to  it,  especially 
where  the  assessment  is  declared 
to  be  absolutely  void. 


Chapter  550  of  the  Laws  of  1880, 
an  ''  Act  relating  to  certain  as- 
sessments in  the  city  of  New 
York,"  and  which  provides  that 
such  assessments  "  cannot  be  dis- 
turbed, modified  or  vacated,  ex- 
cept in  the  manner  and  to  the 
extent  provided  "  therein  (§§  2.  8,) 
while  it  limited  the  eflfect  of  exist- 
ing provisions  of  law  and  in  terms 
repealed  inconsistent  statutes,  and 
declared  a  short  period  of  lim- 
itation within  which  proceed- 
ings might  be  taken  to  vacate  or 
reduce  assessments,  it  went  no 
further.  It  was  aimed  at  evils 
tolerated  by  previous  statutes  and 
to  incite  to  diligence  the  aggrieved 
taxpaj^er.  It  was  not  designed  to 
take  away  any  common  law  right 
of  defense  against  the  enforcement 
of  a  void  tax,  or  to  validate  erro- 
neous or  void  assessments.  If  such 
bad  been  the  intent  of  the  act  it 
would  have  been  clearly  expressed. 
2  Cranch,  202  ;  17  N.  Y.,  383  ;  55 
id.,  361. 

Order  of  General  Term,  affirm- 
ing order  of  Special  Term  relieving 
K.  from  his  purchase,  reversed, 
and  order  of  General  Term,  revers- 
ing order  of  Special  Term  denying 
the  application  of  S.  to  be  relieved 
from  his  purchase,  reversed  and 
order  of  Special  Term  afBrmed. 

Opinion  by  Danforth^  J.  All 
concur. 

WILLS.     EXECUTORS. 
TRUSTEES. 

N.  Y.  Court  of  Appeals. 

flancox  V.  Meeker,  exr. 

Decided  April  16,  1884, 
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By  the  will  of  testator  the  executors  were 
directed  to  divide  the  residue  of  the  estate, 
invest  it  and  apply  the  income  for  the  bene- 
fit of  testator's  children.  A  subsequent 
clause  authorized  the  executors  to  lease  the 
real  estate,  receive  the  rents  and  after  the 
decease  of  the  widow  to  sell  the  same  for 
such  prices,  Ac,  as  they  should  deem  best 
for  the  interest  of  the  estate.  Held,  That 
the  executors  were  not  liable  for  a  failure 
to  sell  the  real  estate  before  the  death  of  thi 
widow. 

Where  it  appeared  that  the  executors  have, 
since  the  death  of  the  widow,  in  good 
faith,  made  diligent  efforts  to  sell,  and 
that  sonae  of  the  real  estate  produces  a 
hirge  income,  and  there  is  no  proof  of 
unreasonable  delay  or  of  a  refusal  of  a 
fair  price.  Held,  That  no  such  mismanage- 
ment is  shown  as  would  make  the  executors 
chargeable  with  expenditures  incurred  by 
reason  of  the  delay  in  the  sale. 

The  use  of  plate  glass  is  not  of  itself  evi- 
dence that  it  was  unnecessary  as  being 
beyond  ordinary  repairs. 

Where  a  settlement  is  made  annually  by  a 
trustee  with  the  eaiui  que  trust,  with  the 
assent  of  the  parties  interested,  he  may 
properly  retain  commissions  on  the  annual 
income. 

The  will  of  W.,  after  making 
provision  for  the  payment  of  cer- 
tain legacies,  directed  his  execa- 
tors  to  divide  the  residue  of  his 
estate  into  eight  equal  shares  and 
invest  the  same  separately  on  bond 
and  mortgage  or  in  United  States 
or  State  securites,  and  apply  the 
income  for  the  benefit  of  his  child- 
ren as  therein  provided.  The  will 
gave  to  the  testator's  widow  the 
homestead  and  the  income  of 
$12,000  for  life  and  an  annuity  to 
a  daughter.  It  provided  for  the 
payment  of  taxes,  &c.  After  these 
provisions  of  the  will,  occurs  this 
clause:  *'And  I  do  hereby  au- 
thorize and  empower  my  said 
executors  to  let  or  lease  my  real 
estate,  and   to  receive  the  rents 


and  profits  thereof,  and,  after  the 
decease  of  my  wife,  to  sell  and 
convey  the  same  for  such  prices 
and  upon  such  terms  as  they  may 
deem  best  for  the  interests  of  my 
estate."  Upon  an  accounting  by 
the  executors  it  was  claimed  that 
they  were  liable  for  a  failure  to 
sell  the  real  estate  before  the  death 
of  the  widow. 

Geo,  F.  Beits,  for  applt. 

Theodore  F.  Jackson,  for  respt. 

Held,  Untenable;  that  taking 
the  various  parts  of  the  will  to- 
gether it  is  reasonable  to  presume 
that  the  testator  intended  to  leave 
the  question  as  lo  the  sale  of  the 
real  estate  before  the  death  of  his 
widow  to  the  sound  discretion  of 
his  executors. 

The  evidence  shows  that  one  of 
the  executors  died  in  June,  1877, 
and  another  in  January,  1879. 
That  the  testator's  widow  died  in 
May,  1878,  and  that  the  surviving 
executor  has,  since  the  death  of 
the  widow,  in  good  faith,  made 
diligent  effort  to  sell,  and  that 
some  sales  have  been  made.  There 
was  no  proof  that  the  delay  in  sell- 
ing has  been  unreasonable  or  that 
a  fair  price  has  been  refused  for 
any  of  the  property,  or  that  the 
estate  has  sustained  any  loss  by 
reason  of  the  failure  to  sell.  It 
appeared  that  some  of  the  real 
estate  produces  a  larger  income 
than  could  be  obtained  from  any 
amount  realized  upon  a  sale  of  the 
same  invested  as  directed  by  the 
will.  It  was  not  proved  that 
prices  could  be  obtained  and  terms 
made  which  were  entirely  satisfac- 
tory and  in  accordance  with  the 
actual  value  of  the  property. 
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Held^  That  the  evidence  does 
not  show  such  mismanagement  in 
reference  to  the  sale  of  the  real 
estate  on  the  part  of  the  executors 
as  would  make  the  surviving  ex- 
ecutor chargeable  with  any  expen- 
diture incurred  by  reason  of  the 
delay  in  the  sale. 

Theexecutor'saccount  contained 
a  charge  for  "  repairs,  plate  glass, 
&c.,  $C00."  This  was  objected  to 
simply  as  an  improper  and  unlaw- 
ful charge  against  the  estate  which 
should  not  be  allowed.  It  was 
claimed  and  held  at  General  Term 
that  the  item  for  plate  glass  should 
be  charged  to  the  person  entitled 
to  the  estate  in  remainder. 

Held^  Error ;  that  the  objection 
could  not  be  raised  for  the  first 
time  on  appeal ;  that  the  use  of 
plate  glass  was  not  of  itself  evi- 
dence that  it  was  unnecessary  as 
being  beyond  ordinary  repairs. 

The  amount  allowed  as  fees  of 
the  auditor  and  referee  was  qb- 
jecred  to.  It  did  not  appear  how 
many  days  were  spent  on  the 
hearing  or  in  examining  the  ac- 
counts and  preparing  the  report, 
or  whether  any  rate  of  charges 
was  stipulated  for. 

Held^  That  the  contestant  should 
have  raised  the  question  by  mo- 
tion to  the  first  judge  before 
whom  the  accounting  was  had  for 
a  readjustment  of  the  fees  upon 
papers  showing  that  they  were 
excessive  and  unlawful  so  that 
all  the  facts  were  presented,  or  he 
should  have  procured  a  return  of 
such  facts.  If  this  had  been  done 
the  fees  would  not  have  been  paid 
until  a  readjustment  of  them,  and 
as  that  was  not  done  the  question 


did  not  properly  arise  upon  ap- 
peal. 

The  trustees  made  an  annual 
distribution  of  the  income  of  the 
estate  on  the  anniversary  of  the 
testator's  death,  retaining  their 
commissions  and  taking  receipts 
for  the  sum  so  paid  over.  The 
provisions  of  the  will  required 
that  the  income  of  the  estate 
should  be  ascertained  and  divided 
annually,  and  that  there  should 
be  an  annual  settlement. 

HeM,^  That  the  commissions 
were  properly  retained  by  the 
executors.  2  Paige,  288 ;  6  id., 
216;  7  id.;  9  id.,  467;  1  Bradf.,  336. 

Valentine  v.  Valentine,  2  Barb., 
Ch.,  430;  Drake  v.  Price,  5  N  Y., 
430 ;  Betts  v.  Betts,  4  Abb.  N.  C, 
317;  Morgan  v.  Hannas,  13  Abb. 
Pr.  (N.  S.),  361;  Cram  v.  Cram,  2 
Redf.,  247:  Tucker  v.  McDermot, 
1  id.,  821,  distinguished. 

Where  an  executor,  acting  as 
trustee  of  an  estate  where  an  an- 
nual statement  of  the  account  is 
required  in  order  properly  to  dis- 
tribute the  income,  has  annually 
paid  over  in  accordance  with  the 
provisions  of  the  will  th,e  income 
of  the  estate  to  those  who  are  en- 
titled to  the  same  and  taken  their 
receipt  therefor,  and  has  never  re- 
ceived any  commissions  on  the 
corpus  of  the  estate,  it  is  proper 
and  lawful  to  make  annual  rests 
to  determine  whether  a  balance  is 
in  the  hands  of  the  trustee  charge- 
able with  interest  or  whether  the 
whole  income  has  been  paid  over, 
as  well  as  for  the  purpose  of  allow- 
ing commissions  on  such  annual 
income.  Where  a  settlement  is 
made  annually  by  the  trustee  with 
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the  cestui  que  trv^st^  with  the  as- 
sent of  the  parties  interested,  no 
reason  exists  why  the  trustee 
should  not  retain  commissions  on 
the  annual  income.  Upon  a  sub- 
sequent accounting  tlie  question 
as  to  the  correctness  of  the  execu- 
tors' annual  account  can  be  deter- 
mined as  well  as  whether  they  are 
chargeable  with  interest  on  any 
balances  in  their  bands. 

The  petition  here  was  for  an  ac- 
counting and  to  compel  the  sur- 
viving executor  and  trustee  to 
render  an  account  according  to 
law,  and  that  he  be  required  to 
pay  over  such  sum  as  shall  be 
found  due  the  petitioner  upon  such 
an  accounting.  The  citation  was 
in  accordance  with  the  body  of  the 
petition. 

Held,  That  the  accounting  to  be 
had  involved  an  examination  of 
tiie  proceedings  of  the  executors 
from  the  death  of  the  testator,  and 
so  far  as  it  went  would  be  a  final 
adjudication  in  reference  thereto. 

Judgment  of  General  Term, 
modifying  and  affirming  decree  of 
surrogate,  reversed  so  far  as  it 
modifies  the  decree,  and  decree  af- 
firmed. 

Opinion  by  Miller,  •/.  All  con- 
cur. 


INJUNCTION.     JUDGMENT. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

Patrick  Fullan,  applt.^  v.  John 
Hooper,  respt 

Decided  March  7,  1884. 

An  injunction  will  not  be  granted  in  an  ac- 
tion to  set  aside  a  Judgment  on  the  ground 


that  it  was  fraudulently  entered  upon  a 
false  affidavit  of  personal  service  of  the 
summons  to  restrain  the  enforcement  of 
such  judgment  by  execution  when  the  time' 
has  elapsed  within  which  the  judgment 
creditor  could  issue  execution  without  leave 
of  the  court. 
The  proper  method  of  attacking  such  a  Judg- 
ment is  by  motion  to  set  it  aside  as  a  fraud 
upon  the  defendant  therein  and  upon  the 
court. 

Appeal  from  order  of  Special 
Term  vacating  an  injunction  re- 
straining defendant  from  enforc- 
ing a  judgment  obtained  by  default 
against  plaintiff  by  execution  or 
otherwise. 

The  action  was  brought  to  set 
aside  such  judgment  as  having 
been  fraudulently  entered  upon  a 
false  affidavit  of  personal  service 
of  the  summons,  and  plaintiff  al- 
leged that  no  proceedings  had 
been  taken  to  enforce  the  judg- 
ment, and  that  he  had  not  known 
of  its  entry  until  the  commence- 
ment of  this  action. 

It  appeared  that  the  time  within 
which  execution  could  be  issued 
on  the  judgment  without  leave  of 
the  court  had  expired.  The  court 
below  vacated  the  injunction  for 
the  reason,  among  others,  that 
plaintiff  had  a  remedy  at  law  by 
moving  to  set  aside  the  judgment. 

C.  Whitlocky  for  applt. 
S.    Uatermeyer,  for  respt. 

Held,  That  no  reason  appeared 
why  plaintiff  should  not  proceed 
by  motion  to  set  aside  the  judgment 
for  fraud  upon  him  and  upon  the 
court;  that  the  delay  would  be  suffi- 
ciently answered  by  the  conceded 
fact  that  no  execution  had  ever  been 
issued,  or  other  attempt  made  to 
enforce  the  judgment,  and  that  he 
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had  no  notice  of  its  entry  or  kiiowl- 
edge  of  its  existence;  that  there 
was  no  need  of  an  injunction, 
since,  by  lapse  of  time,  the  plain- 
tiff in  the  judgment  was  precluded 
from  issuing  an  execution  without 
obtaining  leave  from  the  court 
upon  notice  of  motion  to  plaintifif, 
and  that  the  pendency  of  this  ac- 
tion to  determine  the  validity  of 
the  judgment  would  be  accepted 
as  of  course  as  an  answer  to  such 
motion,  or  as  a  reason  for  post- 
poning it. 

Order  affirmed. 

Opinion  by  DaviSjP.  J.;  Brady 
and  Daniels^  JJ.^  concur. 

JUDICIAL  SALES. 

N.  Y.  Supreme  Court.   Genera jl, 
Term.     First  Dept. 

Margaret  Beckenbaugh,  applt, 
V.  Thomas  H.  Nally  et  al. 

Decided  March  7,  1884. 

A  purchaser  of  real  property  at  a  foreclosure 
sale  will  be  relieved  of  bis  purchase  when 
it  appears  that  a  tenant  under  a  lease  of  a 
portion  of  the  property  was  by  its  terms  en- 
titled to  remove  a  brick  building  situated 
thereon  when  the  only  notice  of  the  lease 
given  in  the  terms  of  sale  was  that  the  sale 
would  be  made  '*  subject  to  a  lease  of  the 
present  upland  of  said  property  to  expire 
May  1, 1884. 

Appeal  from  order  releasing  and 
discharging  one  Appleby  from  his 
purchase  of  certain  premises  sold 
under  a  judgment  of  foreclosure, 
and  directing  the  return  to  him  of 
the  money  paid  by  him  under  the 
terms  of  sale. 

The  purchaser  was  relieved  from 
his  obligation  to  complete  the  sale 
for  the  reason  that  a  tenant  under 


a  lease  of  a  portion  of  the  proper- 
ty was  by  its  terms  entitled  to  re- 
move a  substantial  brick  building 
situated  upon  the  property.  The 
only  notice  of  such  leas*e  given  in 
the  terms  of  sale  was  a  statement 
that  such  sale  would  be  made 
"subject  to  a  lease  of  the  present 
upland  of  said  property  to  expire 
May  1,  1884. 

P.  &  D.  Mitchell^  for  applt. 

Arnold  H.  Wagner^  for  respt. 

Held^  That  all  a  purchaser 
would  be  required  to  infer  from 
the  statement  of  the  lease  in  the 
terms  of  sale  was  that  the  upland 
portion  of  the  property  was  sub- 
ject merely  to  the  right  of  the 
continued  occupancy  of  the  tenant 
until  May  1, 1884.  That  fairness 
to  him  required  that  notice  should 
be  given  that  the  tenant  had  the 
right  to  remove  the  building,  and 
as  the  purchaser  made  his  bid 
under  a  misapprehension  of  a  ma- 
terial circumstance  affecting  the 
propriety  of  such  bid,  it  would  be 
inequitable  to  require  him  to  per- 
form it.     30  Hun,  6;  29  Hun,  434. 

Riggs  V.  Pursell  66  N.  Y.,  198, 
distinguished. 

Order  affirmed. 

Opinion  by  Daniels  J.;  Davis ^ 
P.  J.,  and  Brady ^  J.^  concur. 

CIVIL  DAMAGE  ACT. 

N.  Y.  Supreme  Court.    General 
Term.    Third  Dept. 

Margaret  Becker,  respt,  v.  Peter 
Barnnm,  applL 


Decided  Jan.,  1884. 
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On  a  new  trial  in  county  court  on  appeal 
from  a  justice's  judgment  the  case  should 
be  tried  on  the  issues  formed  io  the  jus- 
tice's court. 

The  civil  damage  act  does  not  require  the  in- 
toxication to  be  the  direct  result  of  the 
liquor  got  of  defendant  in  order  to  render 
the  latter  liable. 

Appeal  from  judgment  of  connty 
conrt  in  favor  of  plaintifif  on  ver- 
dict of  a  jury  and  from  order 
denying  motion  to  set  aside  ver- 
dict and  for  a  new  trial. 

Action  brought  originally  in 
justice's  court  under  the  civil 
damage  act,  the  complaint  alleg- 
ing that  defendant  sold  and  gave 
to  plaintifiTs  husband  strong  and 
spirituous  liquors  and  caused  him 
to  be  intoxicated  and  to  neglect 
and  become  unable  to  support  his 
family  and  that  the  liquor  so  sold 
was  the  cause  of  said  husband 
beating  plaintiff  several  times,  by 
reason  whereof  plaintiff  became 
and  was  sick,  sore  and  lame. 

The  evidence  tended  to  show 
that  defendant  sold  from  time  to 
time  to  plaintiff's  husband  lager 
bier  which  was  carried  away  in  a 
pail ;  that  he  drank  of  it,  became 
intoxicated,  and  in  consequence  of 
it  beat  plaintiff ;  that  the  family 
was  entirely  dependent  on  the 
husband's  labor  and  its  compensa- 
tion for  their  support  and  that 
sQch  compensation  would  not 
any  more  than  support  the  fam- 

ily. 

At  the  outset  of  the  trial  in 
county  court  defendant  moved  to 
make  the  complaint  more  definite 
and  certain  and  that  the  causes  of 
action  be  separately  stated.  This 
motion  was  denied. 

D.  M.  De  Witt,  for  applt. 


D.  W,  Sparling  and  Wm. 
Lounsberrp,  for  respt. 

ffeldj  That  the  case  of  course 
should  be  tried  on  the  issue  formed 
in  the  court  below  and  if  it  were 
otherwise  the  decision  of  the 
county  judge  only  involved  a 
question  of  discretion  and  the 
appellate  court  will  not  review 
that  discretion,  except  in  case  of 
abuse  thereof. 

Also  held.  That  the  evidence 
was  legitimate,  of  more  or  less  co- 
gency and  proper  to  be  submitted 
to  the  jury,  and  that  the  jury  was 
warranted  in  finding  that  plaintiff 
was  Injured  in  her  means  of  sup- 
port to  the  full  extent  of  the 
money  expended  by  the  husband 
for  beer  purchased  of  defendant. 

Defendant  requested  the  court 
to  charge  that  the  intoxication 
which  would  make  defendant 
liable  must  be  the  direct  result  of 
the  liquor  got  of  him.  The  court 
in  answer  to  the  request  charged 
that  it  must  be  the  result  'Mn 
whole  or  in  part." 

Held,  That  the  counsel  should 
have  corrected  the  misapprehen- 
sion of  the  court,  if  it  was  one,  or 
been  more  explicit,  and  called  the 
attention  of  the  judge  to  the  pre- 
cise point  he  desired  changed. 
But  that  if  he  had  got  the  atten- 
tion of  the  court  to  the  precise 
point  and  the  court  had  refused 
to  charge  that  the  effect  of  the 
intoxication  must  be  direct  it 
would  not  have  been  error.  The 
statute  under  which  this  action  is 
brought  makes  no  such  distinction 
whether  the  intoxication  should 
be  the  direct  or  immediate  or  slow 
or  remote  result  of  the  liquor  got 
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of  defendant.  Defendant  is  made 
liable  for  acts  affecting  the  person, 
property  or  means  of  support  in 
consequence  of  intoxication  in 
whole  or  in  part. 

Judgment  affirmed,  with  costs. 

Opinion  by  Potter^  J.;  Learned^ 
P.  J.y  and  BoardmaUy  /.,  concur. 


JUDGMENTS.     PUBLIC  OFFI- 
CER. 

N.Y.  Supreme  Court.    General 
Term.     First  Dept. 

Sidney  P.  Nichols,  respt^  v. 
Chas.  F.  MacLean,  applt. 

Decided  March  7,  1884. 

A  persoQ  who  has  been  appointed  to  fill  a 
public  office  from  which  another  person 
has  been  removed  by  proceedings  which 
are  subsequently  adjudged,  on  certiorari, 
to  have  been  invalid  and  void,  is  privy  to 
and  bound  by  »ucb  judgment,  although  he 
was  not  a  party  thereto:  and  the  person  so 
removed  can  maintain  an  action  against 
him  to  recover  the  salary  received  by  him 
while  holding  such  office  without  previous- 
ly securing  a  judgment  of  ouster  against 
him  in  a  direct  action  between  them  in  the 
nature  of  a  quo  warranto,  . 

Appeal  from  judgment  in  plain- 
tiff's favor,  rendered  on  trial  by 
the  court  without  d  jury. 

Defendant  was  appointed  a  Po- 
lice Commissioner  of  the  city  of 
Hew  York  by  the  Mayor  of  said 
city  after  the  removal  by  him  of 
plaintiff,  who  had  previously  been 
appointed  to  such  office.  The 
proceedings  by  which  the  Mayor 
had  removed  plaintiff  were  subse- 
quently adjudged,  on  certiorari, 
to  have  been  illegal  and  void  ;  and, 
thereupon  plaintiff  resumed  the 
office  and  brought  this  action  to 


recover  the  salary  received  by  de- 
fendant during  the  time  such 
office  had  been  held  by  him. 

It  was  contended  on  the  part  of 
defendant  Chat  he  was  not  bound 
by  the  judgment  rendered  in  the 
certiorari  proceedings,  since  he  was 
not  a  party  thereto,  and  that  this 
action  could  not  be  maintained 
until  plaintiff  had  secured  a  judg- 
ment of  ouster  against  defendant 
in  a  direct  action  between  them  in 
the  nature  of  a  qtco  warranto. 

Ashbel  Green^  for  applt. 
John  D.  Townsend,  for  respt. 

Heldy  That  as  defendant's  title 
to  the  office  depended  wholly  upon 
the  action  of  the  Mayor,  he  was 
privy  to  the  certiorari  proceedings, 
and  was  bound  by  the  judgment 
by  which  it  was  declared  that  such 
action  was  illegal  and  void,  and 
any  claim  which  he  might  have 
had  to  the  position  in  question 
was  extinguished  by  such  judg- 
ment, 73  N.  Y.,  538 ;  6  Hun,  142; 
6  Abb.  Pr.,  302  ;  Andrews,  388, 
et  seq.;  5  Burr.,  2599,  2610  ;  5  D. 
&  E.,  66,  et  seq.,  and  that  it  was 
not  necessary  that  there  should 
have  been  a  judgment  of  ouster 
against  defendant  before  plaintiff 
was  entitled  to  bring  this  action. 

Judgment  affirmed. 

Opinion  per  curiam,  adopting 
opinion  of  Lawrence,  J.,  in  court 
below. 


WILLS.    LEGACIES. 

N.  Y.  Supreme  Court.    Ges^eral 
Term.     Third  Dept. 

Thomas    Defreest,     applt.j     v. 
Mary  Alida  Defreest  et  al.,  respts. 
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Decided  Jan.,  1884. 

The  fact  of  insufficiency  of  personal  estate  to 
pay  a  legacy  is  of  but  slight  significancy  in 
charging  its  payment  on  real  estate  if  testa- 
tator  is  not  sliown  to  have  been  aware  of 
such  insufficiency. 

Testator  left  a  legacy  to  plaintiff,  gave  one- 
third  of  the  income  of  the  whole  of  his  es- 
tate to  his  widow  in  lieu  of  dower  and  gave 
the  residue  to  his  infant  daughter.  The 
will  contained  no  provision  for  the  pay- 
ment of  debts  nor  any  power  of  sale.  On 
a  settlement  by  the  executors  two  years 
after  testator's  death  the  personal  property 
proved  insufficient  to  pay  debts  and  expen- 
ses. It  did  not  appear  whether  there  had 
been  a  loss  or  depreciation  of  the  personal 
property.  ITM,  That  the  legacy  was  not  a 
charge  on  the  real  estate,  but  entirely 
abated. 

Appeal  from  judgment  at  Spe- 
cial Term. 

Action  for  the  construction  of 
the  will  of  John  P.  Defreest  and 
to  have  it  adjudpjed  that  a  legacy 
bequeathed  to  plaintiff  is  a  charge 
on  the  real  estate  of  testator. 

The  will  in  question  bequeathed 
to  plaintiff  the  income  or  interest 
of  $7()0  during  his  life.  After  be- 
queathing another  legacy  testator 
gave  one- third  of  the  income  of  the 
whole  estate  to  his  wife  in  lieu  of 
dower  and  devised  the  residue  of 
his  estate  to  his  infant  daughter. 
There  was  no  provision  for  the 
payment  of  debts  or  power  of  sale 
given  to  the  executors. 

Testator  died  in  September,  1863. 
The  will  was  admitted  to  probate 
and  the  executors  qualified  in  No- 
vember following.  In  November, 
1865,  the  executors  rendered  their 
final  account  and  were  discharged. 
From  such  account  it  appears  that 
the  personal  property  was  $423.21, 
and  the  debts,  funeral  expenses 
and    expenses    of    administration 

Vol.  19 -No.  5. 


amounted  to  the  sum  of  $520.84. 
It  was  not  shown  on  the  trial  of 
this  action  whether  there  had  been 
any  loss  or  depreciation  of  the 
personal  property;  not  even  the 
inventory  being  produced. 

JS.  I.  Sliles,  forapplt. 

jR.  H.  McClelland,  for  respts. 

Heldy  That  the  legacy  was  not  a 
charge  on  the  real  estate,  but  en- 
tirely abated.  85  N.  Y.,  142  ;  72 
id.,  317;  68  id.,  335;  47  Barb., 
263.  It  is  very  familiar  law  that 
primarily  legacies  are  to  be  paid 
from  the  personal  estate  of  the  tes- 
tator, and  that  testators  are  pre- 
sumed to  intend  that  legacies  be- 
queathed by  them  are  to  be  paid 
from  that  source  ;  and  this  pre- 
sumption will  prevail  to  the  ex- 
tent of  a  denial  or  failure  of  pay- 
ment of  legacies  where  there  is  not 
a  sufficiency  of  personal  estate 
with  which  to  pay  them,  unless 
there  is  a  clear  intent  of  the  testa- 
tor manifest  in  the  will  and  the 
facts  and  circumstances  surround- 
ing the  making  of  it  to  charge  the 
payment  of  them  upon  his  real  es- 
tate. We  think  that  ihe  will  and 
surrounding  circumstances  fail  to 
establish  such  intent  in  the  mind 
of  testator  when  making  the  will. 
The  fact  of  insufficiencj'^  of  the 
personal  property,  if  testator  was 
aware  of  it,  would  go  to  show  that 
testator  either  intended  that  it 
should  be  paid  out  of  the  real  es- 
tate or  that  he,  in  the  serious  bus- 
iness of  disposing  of  all  his  estate, 
gave  plaintiff  a  barren  legacy.  But 
it  is  difficult  to  determine,  from 
the  scarcity  and  kind  of  evidence 
found  in  the  case,  that  testator 
was  aware  that  there  would  not  be 
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in  the  settlement  of  his  personal 
estate  a  sufficiency  left  to  pay 
plaintifFs  legacy.  The  settlement 
took  plact^  two  years  and  a  little 
more  after  testator's  death. 
Whether  there  was  a  loss  or  de- 
preciation of  his  personal  estate 
in  the  meantime  we  cannot  decide, 
as  there  was  no  direct  proof  on 
that  subject.  Testator's  estate 
may  have  become  chargeable  with 
debts  which  he  did  not  anticipate 
or  was  not  mindful  of  when  he 
made  his  will.  The  fact  of  insuffi- 
ciency of  personal  estate  to  pay 
the  legacy  is  of  but  slight  signifi- 
cancy  in  charging  its  payment 
upon  the  real  estate  if  testator  is 
not  shown  to  have  been  aware  of 
such  insufficiency. 

The  will  makes  no  provision  for 
the  payment  of  any  debts  of  tes- 
tator. That  may  have  some  bear- 
ing on  the  question  whether  he 
owed  debts  and  was  aware  of  them. 
There  is  no  language  used  in  the 
will,  in  words  or  by  construction, 
making  the  legacy  a  charge  upon 
real  estate.  There  is  no  provision 
for  the  sale  of  the  real  estate  or 
any  part  of  it  for  the  purpose  of 
paying  the  legacy.  The  wife  is  to 
have  one-third  of  the  income  of  the 
whole  estate  in  lieu  of  dower.  That 
would  signify  that  the  estate  is 
not  to  be  sold  or  divided,  but  to 
remain  as  an  entirety  while  she 
lives. 

Hoyt  V.  Hoyt,  86  N.  Y.,  142, 
distinguished. 

The  residuary  was  an  infant 
daughter,  an  only  child  12  years 
of  age,  and  the  devise  to  her  was 
not  subject  to  the  payment  of  the 
legacy  and  no  power  of  sale  was 


given  to  any  one,  and  she  could 
not  sell  until  she  was  21  except 
through  the  machinery  and  pur 
suant  to  the  power  of  the  courts. 
It  cannot  reasonably  be  supposed 
that  a  parent  meant  to  subject  his 
infant  daughter  to  this  process  to 
carry  out  the  provisions  of  a  will, 
which  the  testator,  by  a  few 
words  added  to  the  will,  could 
himself  have  so  easily  accom- 
plished. 

Appellant  now  claims  that  a 
trust  was  somehow  created  for  his 
benefit. 

Held^  That  there  is  nothing  in 
the  will  or  the  abatement  of  the 
legacy  bequeathed  by  it,  or  the 
authorities  cited  by  his  counsel,  to 
warrant  such  a  judgment  on  this 
appeal. 

Judgment  affirmed,  with  costs. 

Opinion  by  Po^^er,  t/"./  Learned^ 
P.  J.y  and  Boardman,  •/".,  concur. 


AGENCY.     KVIDENCE. 

N.  Y.  Supreme  Court.   General 
Term.     Third  Dept. 

Clay  Whitely,  respt^  v.  Jane  A. 
Zea,  applt. 

Decided  Jan.,  1884. 

There  is  no  reason  why  an  agent  may  not 
purchase  property,  including  the  subject  of 
the  agency,  honestly  and  in  goixi  faith,  of 
his  principal. 

Where  the  agent  purchases  of  his  principal 
for  value,  in  good  faith,  before  maturity,  a 
promissory  note  given  on  the  sale  made  by 
another  agent  to  the  maker  of  the  note,  evi- 
dence as  to  a  warranty  on  the  sale  and  a 
breach  thereof  is  inadmissible. 

Appeal  from  judgment  entered 
on  verdict  by  direction  of  the 
court  and  from  order  denying  mo- 
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tion  to  set  aside  the  verdict  and 
for  a  new  trial. 

Action  upon  a  promissory  note. 
It  appeared  by  uncontradicted 
testimony  that  plaintiff  was  the 
general  manager  and  a^ent  at 
Schenectady  of  an  Ohio  firm  en- 
gaged in  manuracturing  mowing 
machines;  that  one  L.,  an  agent  of 
the  firm,  sold  a  machine  to  defend- 
ant and  took  the  note  in  question 
in  part  renewal  of  the  original  note 
taken  upon  the  sale;  that  such 
note  was  given  to  plaintiff  by  L. 
before  maturity;  that  plaintiff 
was  authorized,  through  an  agree- 
ment with  one  of  the  firm,  to  sell 
such  notes  to  any  one,  and  was  es- 
pecially authorized  to  purchase 
such  notes  himself  and  had  fre- 
quently done  so,  remitting  the  price 
thereof  to  the  firm,  and  that  some 
thirty  days  previous  to  the  matur- 
ity of  the  note  in  question  he  pur- 
chased the  same  under  said  agree- 
ment and  remitted  the  price 
thereof  and  notified  them  that  it 
was  for  this  note.  The  firm  makes 
no  claim  to  the  note. 

D.  M.  Chadsey^  for  respt. 

Baker  Bros.^  for  applt. 

Held^  That  these  facts  worked 
a  transfer  of  the  note  from  the  firm 
to  plaintiff.  We  perceive  no 
reason  why  an  agent  of  a  principal 
may  not  purchase  property,  in- 
cluding the  subject  of  the  agency, 
honestly  and  in  good  faith,  of  such 
principal.  While  making  the  pur- 
chase in  that  manner  he  puts  aside 
the  relation  of  agency  and  acts 
for  himself  as  principal  with  his 
former  principal.  It  is  only  when 
he  takes  advantage  of  knowledge 
acquired  in  the  agency  or  of  rights 


and  benefits  arising  in  the  busi- 
ness of  the  agency  and  of  which 
the  principal  is  ignorant  that  the 
agent  will  not  be  permitted  to  lay 
aside  his  character  of  agent  and  to 
deal  as  principal  to  the  disadvan- 
tage, loss  or  prejudice  of  his  prin- 
cipal. It  is  for  the  protection  of 
the  principal  against  a  dishonest 
agent  or  one  who  seeks  to  benefit 
himself  at  the  expense  of  his  prin- 
cipal that  this  rule  prevails. 

Defendant  offered  proof  to  es- 
tablish a  warranty  on  the  sale,  its 
breach  and  the  damages  sustained 
by  defendant  by  reason  thereof. 
This  was  excluded. 

Heldy  No  error.  It  has  been  held 
on  a  former  trial  that  the  note  in 
question  was  a  promissory  note, 
possessing  the  qualities  of  commer- 
cial paper.  10  W. Dig., 246.  There  is 
no  conflict  in  the  evidence  on  the 
last  trial  that  this  note  was  trans- 
ferred to  plaintiff  before  its  matur- 
ity, and  that  plaintiff  neither  at 
the  time  of  the  transfer  nor  before 
its  transfer  had  any  information 
or  notice  that  there  was  any  war- 
ranty in  relation  to  the  mowing 
machine,  or  that  it  did  not  work 
to  the  entire  satisfaction  of  defend- 
ant. There  was,  therefore,  no  evi- 
dence to  be  submitted  to  the  jury 
upon  the  question  whether  plain- 
tiff purchased  the  note  with 
knowledge  of  a  warranty  of  the 
mowing  machine  or  its  breach, 
nor  was  there  any  evidence  of  facts 
or  circumstances  making  it  the 
duty  of  plaintiff  to  make  inquiry 
in  that  regard. 

Judgment  affirmed,  with  costs. 

Opinion  by  Po/^^r,/./  Learned, 
P.  J, J  and  BoardmaUy  /.,  concur. 
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INJUNCTION.     DAMAGES. 

N.  Y.  Supreme  Court.  General 
Term.    Fourth  Dept. 

Mary  B.  Lyon  et  al.,  exrs., 
applts.  and  respts,^  v.  Charles  W. 
Hersey  et  al.,  respts,  and  applts. 

Decided  April,  1884. 

Defendants  made  several  unsuccessful  mo- 
tions before  finally  succeeding  in  dissolv- 
ing an  injunction.  Held,  Tliat  defendants 
are  entitled  to  their  personal  expenses  in 
connection  with  the  last  motion  only. 

Cross  appeals  from  Special  Term 
order  modifying  and  confirming, 
as  modified,  the  report  of  a  referee 
appointed  to  ascertain  the  amount 
of  damages  sustained  by  defend- 
ants by  reason  of  the  temporary 
injunction  order  granted  herein. 

Soon  after  the  injunction  order 
was  served  defendants  made  an 
ex  parte  motion  to  vacate  it,  which 
was  denied.  Soon  after,  upon  an 
order  to  show  cause,  another  mo- 
tion was  made  for  the  like  pur- 
pose, and  was  denied.  Later, 
defendants  prepared  new  motion 
papers  and  obtained  a  second  or- 
der to  show  cause  why  the  injunc- 
tion order  should  not  be  vacated, 
but  before  the  hearing  the  parties 
appeared  before  ^the  judge  and 
consented  that  the  injunction  or- 
der be  set  aside,  and  an  order  to 
that  effect  was  entered  accordingly. 
The  referee  reported  that  defend- 
ants were  entitled  to  certain  suras 
as  counsel  fees  and  personal  ex- 
penses in  contesting  the  injunction 
and  procuring  its  dissolution.  The 
Special  Term  held  that  defendants 
were  not  entitled  to  expenses  of 
their    unsuccessful  motions,    and 


reduced  the  finding  of  the  referee 
to  the  expenses  incurred  in  the  last 
motion. 

Chas.  D.  Adams,  for  defts. 

Oeo.  W.  Smith,  for  plfTs. 

Held,  That  the  Special  Term  de 
cision  was  right,  the  rule  being 
that  expenses  incurred  in  an  un- 
successful effort  to  dissolve  an  in- 
junction are  not  allowable  as 
damages.  88  N.  Y.,  293.  De- 
fendants' .  personal  expenses  in 
connection  with  the  last  motion  to 
dissolve  the  injunction  are  a  part 
of  the  damages  necessarily  result- 
ing from  the  injunction. 

Edwards  v.  Bodine,  11  Paige, 
223,  distinguished. 

On  a  careful  review  of  the  record 
book,  we  think  none  of  the  objec- 
tions on  either  side  to  the  decision 
at  Special  Term  are  well  taken, 
and  the  order  appealed  from  should 
be  affirmed,  without  costs  of  this 
appeal  to  either  party. 

Opinion  by  Smith,  P.  J.;  Har- 
din and  Barker,  JJ,,  concur. 


SURROGATES.      APPEAL. 
PRACTICE. 

N.  Y.  Supreme  Court.     General 
Term.     Fourth  Dkpt. 

Rebecca      Waldo,     applt,,      v. 
Charles  Waldo  et  al.  respts. 

Decided  April,  1884. 

An  appeal  from  a  surrogate's  decree  is  not  in 
proper  shape  to  be  heard  wlien  the  appeal 
book  contains  nothing  purporting  to  be  a 
decision  of  the  surrogate  stating  separately 
the  facts  found  by  him  and  his  conclusions 
of  law. 

Appeal  from  surrogate's  decree 
refusing  probate  of  an  instrument 
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purporting  to  be  the  last  will  and 
testament  of  Lucius  Waldo,  de- 
ceased, in  which  appellant  is  named 
as  sole  executrix. 

The  proceeding  before  the  sur- 
rogate was  instituted  since  Chap- 
ter XVIII.  of  the  Code  of  Civil 
Procedure  went  into  operation. 
The  appeal  book  contains  nothing 
purporting  to  be  a  decision  of  the 
surrogate  stating  separately  the 
facts  found  by  him  and  his  con- 
clusions of  law,  with  the  excep- 
tion of  certain  specific  adjudica- 
tions in  the  decree  which  cannot 
be  regarded  as  a  substitute  for  the 
formal  decision  required  by  the 
Code. 

Oeorge  T.  Spencer y  for  applt, 

William  L,  Hodgman^  special 
guardian  for  minors. 

Rumsey  Miller ^  for  respts. 

Held^  That  the  provisions  of 
Chapter  XVIIL  are  designed  to 
assimilate,  as  far  as  practicable, 
the  method  of  procedure  for  the  re- 
view of  the  decision  of  a  surrogate 
upon  the  trial  by  him  of  an  issue 
of  fact  to  an  appeal  from  a  judg- 
ment in  a  civil  action.  Upon  such 
a  trial  the  surrogate  must  file  in 
his  office  his  decision  in  writing, 
which  must  state,  separately,  the 
facts  found  and  the  conclusions  of 
law.  An  appeal  brings  up  for  re- 
view by  each  court  to  which  the 
appeal  is  carried  each  decision  to 
which  an  exception  is  duly  taken 
by  appellant,  as  prescribed  in  § 
3545.  We  decline  to  consider  the 
case  in  its  present  shape,  and 
allow  it  to  be  withdrawn,  with 
leave  to  either  party  to  apply  to 
the  surrogate  to  make  and  tile  his 
decision  in    accordance   with   the 


statute  (if  one  has  not  already  been 
filed)  such  decision  when  made 
and  filed  may  be  inserted  in  the 
appeal  book,  and  the  case  may 
then  be  brought  on  for  oral  argu- 
ment or  submission,  as  counsel 
shall  prefer. 

Mem.  by  Smithy  P.  J.  ;  Hardin 
and  Barker y  JJ.,  concur. 


CONSTITUTIONAL  LAW, 

N.'  Y.  Supreme  Court.    General 
Term.     First  Dkpt. 

In  re  The  Union  Ferry  Com- 
pany to  acquire  title,  &c. 

Decided  March  7,  1884, 

Chap.  259,  Laws  of  1882,  which  declares  that 
"the  pier  known  and  designated  as  Ko.  2 
in  the  East  River  in  the  city  of  New  York 
and  the  land  under  water  lying  easterly  of 
the  said  pier  to  the  westerly  side  of  Pier 
No.  8  shall  after  the  15th  day  of  June,  1882, 
be  devoted  and  set  apart  for  the  purposes 
of  additional  ferry  accommodations  for  the 
*  *  ♦  Union  Ferry  Company "  violates 
Art.  3,  §  18,  of  the  Constitution  of  the 
State  of  New  York,  providing  that  the  leg- 
islature shall  not  pass  a  private  or  local  bill 
granting  to  any  private  corporation,  asso- 
ciation or  individual  any  exclusive  privi- 
lege, immunity  or  franchise  whatever,  and 
is  consequently  unconstitutional  and  void. 

Appeal  from  order  of  Special 
Term  denying  the  prayer  of  the 
petition. 

This  proceeding  was  instituted 
by  the  Union  Ferry  Company  to 
acquire  title  to  certain  lands  under 
Chap.  269,  Laws  of  1882. 

By  §  1  of  the  said  act  it  was  pro- 
vided that  "  the  pier  known  and 
designated  as  Pier  2  in  the  East 
River  in  the  city  of  New  York  and 
the  land  under  water  lying  east-  * 
erly  of  the  said  pier  to  the  wester- 
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ly  side  of  Pier  No.  3  shall  after 
the  15th  day  of  June,  1882,  be  de- 
voted and  set  apart  for  the  pur- 
pose of  additional  ferry  accommo- 
dations for  the  ferries  operated 
and  running  between  Whitehall 
street  in  the  city  of  New  York  and 
Atlantic  avenue  in  the  city  of 
Brooklyn,  known  as  the  Union 
Ferry  Co." 

The  proceeding  was  resisted  up- 
on the  ground  that  the   act  was 
obnoxious  to  Art.  8,  §  18  of   the 
Constitution  of  the  State,  provid- 
ing among  other  things  that  the 
legislature  shall  not  pass  a  private 
or  local  bill  granting  to  any   pri- 
vate corporation,    association    or 
individual  any  exclusive  privileges, 
immunity  or  franchise  whatever. 
Develin  &  Miller^  for  petitioner. 
E.  T.  Oerry,  for  H.  T.  Gerry. 
Jolin  B.  Pine,  for  E.  T.  Gerry. 
De  Witt^  LocJcman  A  De  Witt, 
for  Goelet. 

Hackett  &  Williams,  for  E.  A. 
Varick. 

Jackson  &  Martine,  for   H.  De 
Janon. 
Jno,  M.  Martin,  for  H.  Martin. 
Ahm,    Van  Santvoord,  for  Eu- 
gene Lawrence  et  al. 

Held^  That  the  act  in  question 
was  a  private  or  local  bill  within 
the  meaning  of  the  Article  and 
section  of  the  Constitution,  supra. 
That  it  was  private,  in  that  it  con- 
ferred all  the  rights  it  created  upon 
a  single  corporation.  That  it  was 
local,  in  that  it  related  to  specific 
property  in  a  specified  location 
and  had  no  operation  upon  any 
other  property  or  locality  in  the 
State. 
That  the  Union  Ferry  Co.  was  a 


private  corporation  in  the  same 
sense  in  which  railroad  and  turn- 
pike corporations  are  private,  and 
that  the  inhibition  of  the  Consti- 
tution, supra,  was  therefore  ap- 
plicable to  it,  and  that  the  act 
under  consideration  undertook  to 
grant  to  such  company  the  exclu- 
sive privilege  of  acquiring  title  to 
and  using  for  ferry  purposes  the 
property  which  it  condemned  to 
that  use  and  that  that  was  the 
granting  of  an  exclusive  privil^e 
within  the  prohibition  of  the  Con- 
stitution of  the  State.  That  the 
act  was  therefore  unconstitutional 
and  void. 

Order  affirmed. 

Opinion  by  Davis,  P.  J.;  Brady 
and  Daniels,  JJ.,  concur. 


APPEAL.     PRACTICE. 

N.  Y.  SUPRKME  CODllT.      GkNERAL 

Term.     First  Dbpt. 

Shepherd  T.  Lippincott,   respt, 
V.  Fletcher  Westray,  applL 

Decided  March  7, 1884. 

An  appeal  from  an  order  denying  a  resettle- 
tlemeut  of  a  prior  order  does  not  bring  up 
for  review  tiie  order  proposed  to  be  reset- 
tled. Tlie  only  question  such  an  appeal 
presents  is  whether  or  not  the  order  pro- 
posed upon  the  motion  for  resettlement 
should  be  entered  in  place  of  the  one  al- 
ready granted. 

A  motion  to  set  aside  an  order  appointing  a 
receiver  in  supplementary  proceedings  is 
properly  made  to  the  court  and  not  to  a 
judge  thereof. 

When  a  motion  is  made  and  heard  at  Special 
Term,  and  granted  or  denied  by  the  Special 
Term,  there  can  be  no  right  to  enter  the  de- 
cision as  an  order  of  a  judge  of  the  court. 
If  the  court  had  no  right  to  make  the  order 
entered  for  want  of  jurisdiction  or  other- 
wise, the  error  should  be  corrected  by  an 
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appeal  directly  from  tlie  order,  and  not  by 
a  motion  for  resettlement. 

Appeal  from  an  order  of  Special 
Term,  refusing  to  resettle  an  order 
denying  a  motion  to  set  aside  an 
order  appointing  a  receiver  in  sup- 
plementary proceedings. 

The  proposed  resettlement  con- 
sisted in  substituting  for  an  order 
of  the  Special  Term  an  order  of 
a  jndge  of  the  court  denying  the 
motion  without  prejudice  to  a  mo- 
tion to  be  made  at  Special  Term. 

J,  M.  Guileau^  for  applt. 

O.  W.  Van  Slyckj  for  respt. 

Held,  That  the  appeal  from  the 
order  denying  resettlement  did  not 
bring  up  for  review  the  order  pro- 
posed to  be  resettled  ;  that  the 
only  question  such  an  appeal  pre- 
sents is  whether  or  not  the  order 
proposed  upon  the  motion  for  a 
resettlement  should  be  entered  in 
place  of  the  one  already  granted  ; 
that  the  motion  to  set  aside  the 
order  appointing  the  receiver  was 
properly  made  to  the  court  and 
not  to  a  judge  thereof,  and,  when 
it  appears  upon  the  papers  that  a 
motion  was  made  and  heard  at 
Special  Term,  there  can  be  no  right 
to  enter  the  decision  as  an  order  of 
a  judge  of  the  court ;  that  if  the 
court  had  no  right  to  make  the 
order  entered,  for  want  of  jurisdic- 
tion or  otherwise,  the  error  should 
have  been  corrected  by  an  appeal 
directly  from  the  order  entered, 
and  not  in  the  manner  taken  in  this 
case. 

Order  refusing  resettlement,  af- 
firmed. 

Opinion  by  Davis,  P.  J.;  Brady 
and  Daniels,  J  J,,  concur. 


CONTRACT. 


N.Y.  Supreme  Court.    General 
Term.     First  Dept. 

Thomas  J.  Pope  et  al.,  respts., 
V.  Geo.  A.  Porter  etal.,  applts. 

Decided  March  7,  1884.    . 

A  contract  to  sell  Scotch  pig  iron  **  to  arrive 
as  specified  below,  subject  to  the  clangers 
of  the  sea.  500  tons  of  Coltness  pig  iron 
at  $36  a  ton,  for  shipment,  to  be  due  here 
in  April  next.  500  tons  of  Canlder  pig  iron 
at  $84  per  ton,  for  shipment,  to  be  due 
here  in  March  next.  Payable  on  arrival 
here  by  four  months'  note,"  is  not  an  entire 
one  for  tlie  sale  and  delivery  of  1,000  tons 
of  iron  to  be  paid  for  by  a  four  months' 
note  on  the  delivery  of  the  whole,  but  is  a 
divisible  one  for  the  sale  and  delivery  of 
two  consignments  of  iron  of  500  tons  each, 
to  be  paid  for  on  the  delivery  of  each  by  a 
four  months'  note.  The  failure  in  the 
arrival  of  the  consignment  to  arrive  in 
March  would  not  tlicrefore  justify  the 
refusal  by  defendants  to  receive  and  pay 
for  the  consignment  which  arrived  in  April 
according  to  tlie  terms  of  the  contract. 

Such  a  contract  cannot  be  satisfied  by  the 
tender,  at  the  proper  time,  of  500  tons  of 
iron  of  the  kind  and  quality  called  for  by 
such  contract,  but  which  was  bought  at  the 
port  of  arrival. 

Appeal  from  judgment  entered 
on  the  verdict  of  a  jury  and  from 
order  denying  motion  for  a  new 
trial  on  the  minutes. 

In  January,  1880,  plaintiflfs  en- 
tered into  the  following  contract 
with  defendants  : 

*'  This  certifies  that  we  have  sold 
to  the  following  named  parties 
Scotch  pig  iron,  to  arrive  as  speci- 
fied below  (naming  the  purchasers) 
—500  tons  of  Coltness  pig  iron  at 
$36  per  ton,  for  shipment,  to  be 
due  here  in  April  next.  600  tons 
of  Caulder  pig  iron  at  $34  per  ton, 
for  shipment,  to  be  due  here  in 
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March  next.  Payable  on  arrival 
here  by  four  months'  note.  *  *  ." 

Subsequently  this  contract  was 
modified  by  mutual  agreement 
so  as  to  provide  that  the  delivery 
of  the  iron  therein  mentioned 
should  be  subject  to  the  dangers 
of  the  sea.  The  Caulder  pig  iron 
failed  to  arrive  in  March,  and  on 
the  1st  of  April  defendants  v^rrote 
ro  plaintiffs  saying  that  they  would 
not  receive  it  thereafter. 

At  that  time  plaintiffs  offered  to 
deliver  in  performance  of  their 
part  of  the  contract  499^  tons  of 
Caulder  iron,  of  the  kind  and 
quality  required  by  the  contract, 
then  in  store  in  Brooklyn,  which 
they  had  purchased  in  New  Y'ork 
on  the  29th  of  March.  Defendants 
refused  to  accept  this  iron  as  per- 
formance of  the  contract. 

The  Coltness  iron  called  for  by 
the  contract  arrived  and  was  ten- 
dered in  due  season,  but  the  de- 
fendants refused  to  receive  it  on 
the  ground  that  the  contract  was 
an  entii-e  one  and  had  been  vio- 
lated by  plaintiffs,  and  that  they 
were  consequently  released  from 
their  obligations  under  it.  The 
jury  found  a  verdict  tor  plaintiffs 
for  the  whole  claim  and  from  the 
judgment  entered  thereon  defend- 
ants appealed. 

(7.  iV^.  Kennedy^  for  applts. 

W,   W,  NileSy  for  respts. 

Heldy  That  the  contract  was  not 
an  entire  one  for  the  sale  of  1,000 
tons  of  iron  deliverable  in  the 
months  mentioned  and  to  be  paid 
for  on  the  delivery  of  the  whole 
by  a  four  months'  note,  &o.,  but 
was  a  divisible  one  for  the  sale 


and  delivery  of  500  tons  of  Caul- 
der pig  iron  in  the  month  of  March, 
to  be  paid  for  by  a  note  to  be  given 
on  such  delivery,  and  for  600  tons 
of  Coltness  iron  to  be  delivered  in 
April  and  to  be  paid  for  on  such 
delivery  by  a  like  note,  and  that 
defendants,  therefore,  were  not 
justified  in  refusing  to  receive 
the  second  consignment  of  iron. 
That  defendants  had  purchased 
iron  for  shipment  to  be  due  in 
March,  the  delivery  to  be  subject 
to  the  dangers  of  the  seas,  and  had 
agreed  to  pay  fc>r  the  same  in  the 
manner  specified  on  its  arrival, 
and  the  terms  ot  the  agreement 
did  not  entitle  plaintiffs  to  the 
privilege  at  any  time  during  the 
month  of  March  to  step  into  the 
market  of  New  York  and  buy  a 
like  quantity  of  the  same  kind  of 
iron  and  insist  upon  the  receipt  of 
that  by  defendants  as  a  perform- 
ance of  the  stipula  tion  of  the  agree- 
ment. 3  Wend.,  112;  4  Com.,  123; 
36  Barb.,  619  ;  23  Hun,  241. 

Judgment  reversed  and  new  trial 
ordered,  unless  plaintiffs  stipu- 
late to  deduct  from  the  judgment 
the  amount  of.  damages  and  inter- 
est embraced  therein  for  the  Caul- 
der iron,  and,  if  plaintiffs  so  stipu- 
late, affirmed  for  the  residue. 

Opinion  by  Davis ^  P.  J,;  Brady 
and  DanielSy  JJ.,  concur. 


EVIDENCE. 

N.  Y.  Supreme  Court.    General 
Term.     Fourth  Dept. 

Hiram  York,  plff.  in  err  or  ^  v. 
The  People,  defts.  in  error. 

Decided  Jan.,  1884. 
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The  opinion  of  a  witness  as  to  a  person's 
financial  standing  is  inadmissible;  the  facts 
must  be  shown. 

Certiorari  to  review  conviction  of 
plaintiff  in  error  for  obtaining; 
money  by  false  pretences. 

The  indictment  charged  that 
in  January,  1878,  complainant 
was  indnced  to  deposit  money  with 
the  banking  firm  of  Y.  &  C,  on  the 
representation  by  Y.  that  he  and 
one  C.  were  copartners  in  the  bank- 
ing bnsiness  under  that  name ; 
that  C.  was  worth  from  $60,000  to 
$100,000,  and  that  the  bank  was 
solvent,  sound  and  good,  and  that 
all  such  representations  were  false. 

On  the  trial  evidence  was  given 
tending  to  show  that  C.  had  not  at 
that  .time  dissolved  his  partner- 
ship with  Y.,  which  had  existed 
for  some  years  prior  thereto. 
Proof  was  given  tending  to  show 
that  the  representations  as  to  C.'s 
pecuniary  standing  were  made  aa 
alleged.  There  was  no  definite 
proof  as  to  C.'s  assets  or  liabilities 
at  that  time,  or  at  the  time  of  his 
death,  in  June,  1878. 

One  B.  was  called  as  a  witness, 
and  testified  that  he  was  conver- 
sant with  C.'s  business,  and  knew 
of  his  real  estate  and  personal  es- 
tate, and  of  his  bank  stock  and  of 
his  debts,  and  knew  of  this  in 
1877,  and  up  to  June,  1878.  He 
also  testified  that  C.'s  will  was 
proved  ;  that  he  was  one  of  the 
executors ;  that  debts  had  been 
presented  to  him  as  executor  ;  that 
the  will  disposed  of  real  and  per- 
sonal estate,  and  that  the  real 
estate  and  mortgages  were  matters 
of  record. 

He  was  asked  what,  in  his  opin- 
Vol.  19.— No.  5a. 


ioTiy  was  C.'s  pecuniary  standing 
from  October,  1877,  to  February, 
1878,  and  was  allowed,  under  ob- 
jection, to  answer  that  he  was  of 
opinion  that  C.  was,  during  such 
time,  insolvent. 

Hamilton  Ward,  for  plff.  in 
error. 

Oeo.  W.  Loveridge,  District- 
Attorney,  for  defts.  in  error. 

Held,  Error  ;  that  the  opinion  of 

B.  was  not  admissible,  and  was 
wholly  insufficient  to  prove  what 

C.  was  worth  in  January,  1878.  46 
Barb.,  216;  7  Hun,  88;  6  Abb. 
N.  C,  131. 

Slingerland  v^  Bennett,  6  T.  & 
C,  446,  distinguished. 

It  was  very  important  in  this 
case  to  establish  the  financial 
standing  and  ability  of  C.  in  Jan- 
uary, 1878,  and  the  fact  was  one 
which  might  have  been  proved  by 
satisfactory  testimony. 

In  the  course  of  the  charge  the 
standing  of  C,  the  evidence  bear- 
ing upon  the  representation  as  to 
his  being  worth  $50,000  to  $100,- 
000,  and  the  evidence  as  to  insol- 
vency was  referred  to,  and  the 
jury  were  left  to  find  that  the  rep- 
resentation was  made,  and  that 
when  it  was  made  C.  in  fact 
was  insolvent,  and  to  convict  on 
finding  such  facts.  The  evidence 
of  B.'s  opinion  was  thereby  made 
important  and  influential  before 
the  jury,  and  the  erroneous  recep- 
tion of  his  opinion  may  have  pro- 
duced the  conviction. 

Order  and  conviction  reversed 
and  proceedings  remitted,  with  di- 
rections for  a  new  trial. 

Opinion  by  Hardin^  J. ;  Smith, 
P,  •/.,  and  Barker,  •/.,  concur. 
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ASSAULT.       E  V IDENCE. 

N.  Y.  Supreme  Court.     General 
Term.    Fourth  Dept. 

The  People,  respls.^  v.  Austin 
Persons,  appU. 

Decided  Jan.,  1884. 

On  the  trial  of  an  indictment  for  an  indecent 
assault  the  complainant  was  allowed  to 
testify  to  a  conversation  between  herself 
and  her  grandmother  in  the  absence  of  de- 
fendant and  that  she  had  not  been  allowed 
thereafter  to  go  to  defendant's  house.  Held, 
That  the  evidence  was  immaterial  and  in- 
admissible. 

Assent  by  the  girl,  although  under  ten  years 
of  age,  may  be  established  as  a  defense  to  a 
charge  of  indecent  assault. 

Appeal  from  judginent  of  Court 
of  Sessions,  affirming  a  conviction 
of  defendant  on  a  charge  of  assault 
and  battery. 

Complainant  was  a  girl  nine 
years  and  five  months  of  age  at  the 
time  of  the  alleged  indecent  as- 
sault, which  was  alleged  to  have 
occurred  on  May  18,  1881,  and  di- 
vers days  prior  thereto.  Defend- 
ant, who  was  seventy  years  old, 
denied  the  offense  under  oath. 
There  was  no  claim  of  injury  by 
violence.  Complainant  was  al- 
lowed, under  objection,  to  answer 
the  question,  "  What  did  your 
grandmother  say  when  you  went 
home?"  She  replied:  "She 
asked  me  what  I  had  done  when  I 
was  there.  I  told  her.  She  asked 
me  how  long  it  had  been  going  on. 
I  told  her."  She  was  also  allowed 
to  answer  the  question,  *'  Has  she 
allowed  you  to  go  there  since?" 
and  answered,  *'  She  has  not." 

E.  W.  Oardner^  for  applt. 

O.  (7.  Armstronfj,  Dist.  Atty., 
for  respts. 


Held^  Error.  The  first  question 
called  for  a  conversation  held  in 
the  absence  of  defendant  and  was 
inadmissible.  It  was  immaterial 
what  the  grandmother  said  to  the 
witness  after  the  occurrences  had 
taken  place  which  were  com- 
plained of.  The  child  had  suf- 
fered no  bodily  harm  of  which  she 
was  complaining  at  the  time  of  the 
conversation  and  in  no  sense  was 
the  conversation  between  her  and 
her  grandmother  a  part  of  the  res 
gest(B. 

The  question  as  to  whether  she 
had  been  restrained  from  visiting 
the  house  of  defendant  after  the 
occurrences  of  May  18  called  for 
an  immaterial  fact.  What  had 
been  the  action  of  the  grandmother 
in  that  regard  did  not  tend  to  es- 
tablish any  of  the  ingredients  of 
the  alleged  crime.  The  grand- 
mother had  no  personal  knowledge 
of  the  matter  and  her  conclusion 
and  action  upon  the  matter  as  she 
had  heard  it  told  was  immaterial ; 
yet  her  action  in  restraining  the 
girl  may  have  had  some  influence 
with  the  court  in  dealing  with  the 
evidence  and  considering  whether 
a  conviction  of  the  defendant 
should  be  had. 

Also  heldy  That  considering  the 
evidence  of  complainant  and  the 
evidence  and  declarations  of  de- 
fendant the  evidence  tended  very 
strongly  to  establish  that  all  that 
was  done  by  defendant  was  with 
the  assent  of  the  girl.  There  is  no 
pretence  that  there  was  any  rape, 
attempt  at  rape  or  illicit  inter 
course.  The  cases  cited  by  Porter, 
J.  and  what  was  said  by  the  court 
in  32  N.   Y.,  5:M,   as  well  as  the 
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opinion  of  the  court  in  18  Hun, 
330,  indicate  that  the  assent  of  the 
child,  though  of  such  tender  years, 
may  be  established  as  a  defense  to 
a  charge  of  indecent  assault. 

Conviction  and  judgment  re- 
versed and  new  trial  ordered. 

Opinion  by  Hardin,  J.;  Smithy 
P.  J.J  and  Barker  J  J!,  concur. 


WILLS.     TENANTS  IN 
COMMON. 

N.  Y.  Supreme  Court.     General 
Term.    Third  Dept. 

Cornelius  Vanderzee  et  al., 
respts.^  V.  Harmon  Slingerland, 
appU.,  et  al.,  respts. 

Decided  Jan.,  1884. 

By  the  will  of  V.  all  his  property  waa  devised 
to  C.  "subject  to  the  proviso  hereinafter 
contained/*  The  will  then  provided  for 
tlie  support  of  the  widow,  gave  certain 
legacies  which  were  to  be  paid  by  C.  within 
two  years,  and  finally  provided  that  if  C. 
should  die  without  issue  the  estate  should 
go  to  testator's  grandchildren.  C.  out- 
lived testator  thirty-six  years  and  then 
died  without  issue.  Held,  That  the  estate 
devised  to  C.  was  a  conditional  fee  and 
that  C.  having  died  without  issue  the  estate 
passed  to  the  grandchildren. 

A  tenant  in  common  in  possession  of  the 
premises  cannot  be  held  liable  for  rents 
and  profits  and  use  of  the  premises  before 
be  has  been  required  by  his  cotenants  to 
yield  to  and  recognize  their  rights,  and  has 
refused  to  do  so. 

Appeal  by  defendant  S.  from  a 
judgment  in  an  action  for  par- 
tition. 

Respondents  claim  to  be  owners 
of  tbe  premises  in  question  under 
the  tenth  provision  of  the  will  of 
one  V.  Appellant  claims  under 
the  will  of  C.  V. 


The  will  of  V.,  after  providing 
for  the  payment  of  his  debts,  de- 
vises to  his  son  0.  V.  all  his  es- 
tate ''subject  to  the  proviso  here- 
inafter contained."  It  then  pro- 
vides  an  ample  support  for  his 
widow  out  of  said  estate  so  long 
as  she  lives,  and  gives  legacies  to 
different  persons.  It  then  provides 
that  C.  v.,  in  consideration  of  the 
devise  to  him,  shall  pay  said  lega- 
cies within  two  years  after  tes- 
tator's death.  By  the  tenth  clause 
it  provides,  "that  if  my  son  C. 
dies  without  issue  that  then  the 
estate  herein  devised  to  him  shall 
go  to  my  grandchildren,"  naming 
them,  ''share and  share  alike,  and 
in  case  my  son  C.  should  die  before 
the  provisions  of  this  will  become 
an  act  the  devisees  last  named 
shall  perform  and  fuliil  all  the 
conditions  required  of  my  son  C. 
to  the  legatees  named  in  this  my 
will." 

Testator  died  in  1840.  The  will 
was  proved  and  C.  V.  entered  into 
and  remained  in  possession  until 
1876,  when  he  died  without  issue. 
He  supported  his  mother  during 
her  life  and  paid  off  the  legacies. 
He  left  a  will  by  which  he  devised 
the  lands  in  question  to  defendant 
S.,  who  was  one  of  the  grandchil- 
dren named  in  the  will  of  V. 

N.  0.  Moak,  for  applt. 

B,  Countryman,  for  respts. 

Held,  That  the  estate  devised  to 
C.  V.  was  a  conditional  fee  deter- 
minable on  the  contingency  that 
he  died  without  issue,  and  which 
having  occurred  the  estate  passed 
to  the  four  grandsons  named  in  the 
will.  It  will  be  observed  that  in 
the  clause  of  the  will  which  con- 
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tains  the  devise  to  C.  V.  testator 
does  not  use  any  language  which 
gives  the  estate  to  him  absolutely 
in  fee,  ior  life,  for  one  hour  or  any 
definite  period  whatever ;  but,  in- 
stead, the  devise  is  made  ''sub- 
ject to  the  proviso  hereinafter 
contained."  When  that  proviso 
or  condition  is  ascertained  by  an 
examination  of  the  rest  of  the  will, 
the  will  should  be  construed  as  if 
the  condition  or  proviso  formed  a 
part  of  the  language  of  the  clause 
by  which  the  devise  is  madn.  The 
clause  would  then  read,  "I devise 
all  my  real  estate  to  C.  if  he  shall 
die  leaving  issue,  but  if  he  shall 
die  leaving  no  issue  I  devise  it  to 
my  grandsons,  naming  them. 
"And  in  tlie  latter  event,  and  in 
case  C.  shall  not  have  paid  the 
legacies  provided  in  the  will,  then 
these  grandsons  are  to  pay  them." 
That  this  construction  is  not  in- 
consistent with  the  other  parts  of 
the  will,  nor  does  it  interfere  with 
their  meaning  or  effect.  It  is 
manifest  from  the  will  that  testa- 
tor devised  and  intended  to  com- 
pass some  other  objects  besides 
the  devise  of  the  body  of  the  es- 
tate. He  intended  to  make  pro- 
vision for  the  support  of  his  wife 
during  her  life,  and  for  this  pur- 
pose provided  she  should  have  her 
support  out  of  the  estate  devised, 
and  this  support  she  would  be  en- 
titled to  have  whether  the  estate 
should  go  to  C.  V.  and  his  issue  in 
fee  or  should  terminate  at  his 
death  for  want  of  issue  and  then 
pass  to  the  grandsons  in  fee.  Tes- 
tator also  bequeathed  certain  lega- 
cies and  made  effectual  provision 
for  their  payment.      C.  V.  was  to 


pay  them,  if  he  survived  testator, 
within  two  years  from  the  latter' s 
death.  If  he  did  not  survive  and 
died  without  issue  the  grandsons 
would  pay  the  legacies.  If  C.  V. 
died  within  two  years  and  left 
issue,  the  issue  would  pay  the 
legacies. 

It  is  claimed  that  testator  in- 
tended the  devise  to  the  grandsons 
should  only  take  effect  in  case  of 
the  death  of  C.  V.  in  the  lifetime 
of  testator  and  his  so  dying  with- 
out issue. 

Held,  That  if  that  had  been  the 
intention  of  testator  it  would  have 
been  both  easy  and  natural  to 
have  used  language  clearly  ex- 
pressive of  that  idea.  He  would 
naturally  have  said  in  his  will:  "in 
case  C.  dies  before  I  do  and  leaves 
no  issue  I  devise  my  estate  to  my 
grandsons."  He  would  have  been 
far  more  likely  to  have  used  this 
plain  and  simple  language  than 
the  language  found  in  the  will  and 
which  expresses, as  we  think, a  very 
different  intention.     70  N.Y.,  581. 

It  is  claimed  that  the  estate  de- 
vised to  C.  V.  became  enlarged  to 
the  utmost  possibilities  of  the  lan- 
guage used  by  reason  of  the  charge 
of  the  payment  of  the  legacies. 

Heldy  That  that  rule  was  never 
applicable  to  cases  where  there 
were  clear  words  of  limitation  to 
the  estate  devised,  and  was  never 
resorted  to  where  the  intent  of  the 
testator  was  manifest.  12  Wend., 
83  ;  17  id.,  393  ;  7  N.  Y.,  163.  On 
the  contrary  that  rule  was  resorted 
to  professedly  and  could  only  be 
legitimately  resorted  to  to  aid  in 
the  discovery  of  the  intention  of 
testator.    4  Trans.  App.,  485. 
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The  result  of  the  trial  was  that 
plaintiff  and  certain  of  the  de- 
fendants were  adjudged  owners  of 
the  land  as  tenants  in  common, 
and  that  the  other  owners  were 
entitled  to  recover  of  defendant 
S.  three-fourths  of  the  rents, 
profits  and  value  of  the  use  of  the 
premises  from  1876,  less  certain 
charges  for  improvements,  &c., 
paid  by  S.  There  was  no  finding 
that  plaintiff  ever  demanded  pos- 
session or  asserted  any  right  in  the 
premises  until  he  commenced  the 
action,  nor  of  any  ouster  or  refusal 
by  S.  to  allow  plaintiff  to  enter 
and  possess  until  he  put  in  his 
answer. 

Held,  Error.  One  tenant  in 
common  is  not  liable  to  his  co- 
tenant  for  mere  occupancy,  but 
may  be  liable  where  he  has  re- 
ceived rents  from  others  for  the 
premises  or  part  of  them,  or  where 
there  has  been  an  agreement  to 
payor  where  there  has  been  waste 
committed  by  the  removal  and 
sale  of  a  portion  of  the  common 
property.  18  Hun,  153 ;  18  Barb., 
265;  44  id.,  447;  66  id.,  663.  I 
do  not  see  how  or  why  S.  should 
be  held  liable  for  rents  and  profits 
and  use  of  premises  before  he  had 
been  required  by  plaintiff  to  yield 
to  and  recognize  the  rights  of 
plaintiff  and  the  other  defendants 
as  cotenants.  That  S.  should  be 
charged  with  three-fourths  of  the 
annual  rental  from  the  time  of  the 
commencement  of  the  action,  less 
the  sum  allowed  for  improvements, 
&;c. 

Judgment  modified  accordingly 
and  affirmed  as  modified,  without 
costs. 


Opinion  by  Porter,  y./  Learned, 
P.  J.,  and  BoardmaUy  /.,  concur. 


NEGOTIABLE  PAPER. 
CONSIDERATION. 

N.  Y.  Court  of  Appeals. 

Miller,  applt^  v.  Mackenzie  et 
al.,  admrs.,  respts. 

Decided  April  22,  1884. 

In  an  action  on  a  promissory  note  which 
stated  it  was  given  for  cash  loaned  the  an- 
swer set  up  want  of  consideration.  Held, 
That  either  party  could  show  the  true  con- 
sideration. 

Where  a  note  is  given  in  part  upon  an  agree- 
ment by  the  payee  to  render  future  services 
the  performance  of  such  services  furnishes 
a  good  consideration  for  the  note  although 
not  rendered  under  a  binding  contract  to 
perform,  which  could  have  been  enforced 
by  the  maker. 

This  was  an  action  upon  a  prom- 
issory note  for  $5,000  given  by  M., 
defendant's  intestate,  "for  cash 
loaned,"  as  it  stated,  to  plaintiff. 
The  defense  set  up  was  a  want  of 
consideration. 

Edward  P.  Wilder,  for  applt. 

/.  T.   Williams,  for  respts. 

Held,  That  either  party  could 
show  the  true  consideration  of  the 
note.  1  Parsons  on  Notes  and 
Bills,  194  ;  1  M.  &  G.,  791  ;  38  N. 
Y.,  263;  67  id.,  321. 

Upon  the  trial  the  court  charged, 
that  if  as  a  part  and  parcel  of  the 
consideration  of  the  note  at  the 
time  it  was  given  M.  understood 
that  plaintiff  was  to  render  eome 
future  services  and  she  so  gave 
him  to  understand,  but  the  jury 
are  not  satisfied  that  there  was  an 
express  contract  promise  on  her 
part    to    render    those     services, 
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which  M.  could  have  enforced 
against  plaintiff,  and  npoa  which 
she  would  have  been  liable  to  him 
for  damages  in  case  she  had  vio- 
lated it,  then  she  could  not  re- 
cover the  $5,000  on  the  note,  but 
only  the  value  of  the  services  ren- 
dered and  which  had  been  proved 
to  the  satisfaction  of  the  jury.  It 
appeared  that  the  future  services 
were  rendered  by  plaintiff. 

Held^  That  the  charge  was  erro- 
neous ;  that  it  was  not  necessary 
that  the  future  services  in  order  to 
furnish  a  consideration  must  have 
been  rendered  under  a  contract 
binding  the  promisee  to  render 
them.  Her  subsequent  rendition 
of  them  furnished  the  considera- 
tion to  uphold  the  note  and  made 
the  consideration  in  that  respect 
just  as  good  and  valid  as  if  she 
had  made  a  binding  promise  to 
render  them.  5  Pick.,  379  ;  121 
Mass.,  529  ;  9  Barb.,  202  ;  7  N. Y., 
349;  45  id.,  45;  46  id.,  564;  71  id,, 
254;  83  id.,  26;  Add.  on  Con- 
tracts, 14 ;  Parsons  on  Contracts 
(5th  ed.),  448. 

The  rule  laid  down  in  Chitty  on 
Contracts,  that  if  one  party  to  an 
agreement  was  never  bound  on  his 
part  to  do  the  act  which  forms  the 
consideration  for  the  promise  of 
the  other  the  agreement  is  void 
for  want  of  mutuality,  is  confined 
to  cases  where  the  want  of  mutual- 
ity would  leave  a  party  without  a 
valid  consideration  for  the  prom- 
ise at  the  time  it  is  to  be  performed, 
and  not  at  the  time  it  was  made. 

Hulse  V.  Hulse,  17  C.  B.,  711, 
distinguished  and  overruled. 

If  the  note  was  given  by  M.  for 
services  rendered  to  him  by  plain- 


tiff and  for  services  she  should 
render  and  which  she  subsequently 
did  render  in  reliance  upon  his 
promise  she  was  entitled  to  re- 
cover the  full  amount  of  the  note, 
although  it  was  much  greater  than 
the  real  value  of  the  services.  42 
N.  Y.,369;  64  id.,  596. 

Judgment  of  General  Term, 
affirming  judgment  on  verdict  for 
plaintiff,  reversed  and  new  trial 
granted,  the  judgment  having  been 
appealed  from  because  of  the  in- 
sufficiency in  amount  of  the  ver- 
dict. 

Opinion  by  Earl^  J,  All  con- 
cur. 


NEGLIGENCE. 

N.  Y.  Court  of  Appeals. 

Murphy,  by  guardian,  respt,^  v. 
Orr  et  al.,  appUs, 

Decided  April  29,  1884. 

One  who  drives  horses  along  the  streets  of  a 
city  is  bound  to  anticipate  that  foot  pas- 
sengers may  be  on  the  crossings  and  to 
take  reasonable  care  not  to  injure  them, 
and  he  is  negligent  when  he  fails  to  look 
out  for  them  or  when  he  sees  them  and 
does  not  avoid  them  so  far  as  is  in  hi.H 
power. 

This  action  was  brought  to  re- 
cover damages  for  injuries  re- 
ceived by  plaintiff,  an  infant  under 
four  years  of  age,  who  was  run 
over  on  the  crosswalk  of  a  street 
in  New  York  City.  It  appeared 
that  the  day  was  clear  and  bright, 
the  street  unobstructed,  the  horses 
quietly  moving  on  a  walk,  were 
completely  under  the  control  of 
the  driver,  who  from  his  high  seat 
could  see  a  block  away  and  all 
around  in  front  and  on  both  sides. 


Digitized  by 


Google 


NEW  YORK  WEEKLY  DIGEST. 


Ill 


Plaimiff,  while  passing  over  the 
crosswalk,  was  knocked  down  by 
one  of  the  horses,  run  over  by  the 
forewheel  of  the  wagon  and  se- 
riously injured.  A  person  who 
witnessed  the  accident  from  the 
opposite  side  of  the  street  ran  to 
plaintiff^s  assistance  and  shouted 
to  the  driver  to  stop,  but  he  paid 
no  attention  to  him  and  drove  on 
until  stopped  by  an  officer  who 
had  heard  the  cry  and  followed 
him  up  the  street.  The  driver 
swore  that  he  neither  saw  the 
child  nor  knew  of  the  accident 
until  he  was  stopped  by  the  officer. 
The  court  charged  that  under  all 
the  circumstances  he  was  negligent 
in  not  discovering  the  child  in 
time  to  prevent  the  injury. 

Winchester  Brition,  for  applts. 

Clifford  A.  ff,  Bartlett,  for 
respt. 

Held^  No  error ;  that  the  con- 
duct of  the  driver  was  sufficient  to 
justify  a  finding  by  the  jury  that 
the  driver  failed  to  exercise  due 
care.     45  N.  Y.,  194. 

Whoever  drives  horses  along 
the  streets  of  a  city  is  bound  to 
anticipate  that  travelers  on  foot 
may  be  at  the  crossing,  and  must 
take  reasonable  care  not  to  injure 
them.  He  is  negligent  when  he 
fails  to  look  out  for  them  or  when 
he  sees  and  does  not  so  far  as  is  in 
his  power  avoid  them. 

Judgment  of  General  Term,  af- 
firming judgment  on  verdict  for 
plaintiff,  affirmed. 

Opinion  by  Danforth^  J.  All 
concur. 


TRESPASS.     PRACTICE. 
N.  Y.  Court  of  Appeals. 

Hussner,  admrx.,  respt,  ^  v.  The 
Brooklyn  City  RR.  Co.,  applt. 

Decided  April  29,  1884. 

A  complaint  alleged  that  plaintiff's  intestate 
was  the  owner  of  certain  premises  subject 
to  the  easement  of  a  highway  in  a  portion 
thereof,  and  that  defendant  wrongfully 
entered  on  tlus  portion  used  as  a  highway 
and  committed  acts  of  trespass  by  running 
daily  therein  steapi  engines  and  cars,  to  the 
injury  of  said  premises  and  plaintiff's  busi- 
ness in  the  adjacent  buildmg.  Held,  That 
the  facts  alleged,  if  proved,  would  have 
made  a  good  cause  of  action  for  trespass 
and  that  it  was  error  to  dismiss  the  com- 
plaint on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

Affirming  8.  C,  18  W.  Dig.,  217. 

The  complaint  in  this  action 
alleged  that  H.,  plaintiff's  intes- 
tate, owned  a  portion  of  a  highway 
on  which  defendant  trespassed. 

The  description  in  the  deed  under 
which  H.  claimed  was  set  forth, 
and  there  followed  it  an  allegation 
thatH.  was  possessed  of  the  premi- 
ses in  question,  "subject  only  to 
the  public  easement  of  a  common 
street  or  highway  in  that  part 
thereof  called  Third  avenue,  which 
is  used  as  a  public  street,','  and 
that  while  H.  was  thus  in  posses- 
sion defendant  unlawfully  entered 
"upon  a  portion"  of  the  same, 
**  which  is  used  as  a  public  high- 
way "  and  committed  acts  of  tres- 
pass and  injuries  to  said  premises 
*'  by  running  thereon  daily  during 
said  period  steam  engines  and 
cars  propelled  by  steam,  to  the 
injury  of  said  premises,  in  the 
depreciation  of  said  building  and 
real  estate,  and    to  the  injury  of 
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the  hotel  business  carried  on  by- 
said  decedent "  to  the  amoant  of 
$5,000.  Judgment  was  demanded 
for  that  amount  with  costs.  The 
defendant's  answer  set  up  a  gen- 
eral denial.  The  complaint  was 
dismissed  on  the  ground  that  it 
did  not  state  facts  suflBcient  to 
constitute  a  cause  of  action. 

Winchester  Britton,  for  applt. 

Oeo,  W.  Roderick^  for  respt. 

Held.  Error;  that  plaintiff 
should  have  been  permitted  to 
prove  the  facts  alleged  in  the  com- 
plaint, and  to  have  had  her  deed 
read  and  construed  in  the  light  of 
such  pertinent  and  admissible 
facts  as  she  was  able  to  establish  ; 
that  the  facts  alleged,  if  proved, 
would  have  made  a  good  cause  of 
action  for  a  trespass. 

Judgment  of  General  Term,  re- 
versing judgment  dismissing  com- 
plaint and  granting  new  trial,  af- 
firmed, and  judgment  absolute 
for  plaintiff  on  stipulation. 

Opinion  by  Flnch^  J.  All  con- 
cur. 


STAY. 


N.  Y.  Court  of  Appeals. 

Hills,  respt,  v.  The  Peekskill 
Savgs  Bk,  applt. 
Decided  April  22,  1884. 

An  application  to  stay  proceedings  pending 
an  appeal  under  §  1812  can  only  be  made 
to  the  court  from  which  the  appeal  was 
taken,  except  where  the  appeal  is  in  the 
same  court  which  rendered  the  Judgment, 
or  where  the  appeal  is  taken  under  Titles  8 
or  5  of  Chap.  12  of  the  Code. 

This  V7as  a  motion  to  stay  plain- 
tiff's proceedings  pending  an  ap- 
peal to  this  court.  The  case  was 
tried    at    the    Wyoming    Special 


Term,  September,  1882,  and  plain- 
tiff obtained  a  judgment  which 
required  defendant,  within  thirty 
days  after  service  upon  it  of  a  copy 
thereof,  to  deliver  to  the  clerk  of 
said  county  certain  bonds  and  cou- 
pons, to  be  cancelled,  and  directing 
the  same  should  be  cancelled.  A 
copy  of  the  judgment  was  served 
on  defendant,  September  29,  1882. 
The  bonds  and  coupons  were  not 
delivered  as  required  by  the  judg- 
ment. A  motion  was  made  show- 
ing these  facts,  and  on  January 
28,  1883,  the  Special  Term  made 
an  order  that  a  writ  of  distringas 
should  issue  unless  defendant 
within  sixty  days  after  the  service 
of  a  copy  of  the  order  procured  an 
order  of  the  Supreme  Court,  upon 
the  usual  notice,  staying  plaintiff's 
proceedings  pending  the  appeal. 
Defendant  did  not  apply  for  such 
stay,  but  appealed  both  from  the 
order  and  judgment  to  the  General 
Term,  where  both  were  affirmed, 
and  defendant  appealed  to  this 
Court.  The  only  undertaken  given 
is  the  usual  one  to  secure  costs  of 
the  appeal.  The  appeal  was  taken 
under  Title  2,  of  Chapter  12  of  the 
Code,  authorizing  appeals  to  this 
court. 

L.  W.  &  L,  L,  Thayer,  for  ap- 
plt. 

TF.  F.  Cogswell,  for  respt. 

Held,  The  motion  should  be  de- 
nied. An  application  for  an  order 
in  such  a  case,  under  section  1312, 
can  only  be  made  to  the  court 
from  which  the  appeal  is  taken. 
The  only  cases  where,  under  sec- 
tion 1312,  the  application  can  be 
made  to  the  court  to  which  the  ap- 
peal  is  taken   (except   where  the 
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appeal  is  in  the  same  court  which 
reDdered  the  judgment  or  made 
the  order  appealed  from  nnder  the 
fourth  title),  are  those  where  the 
appeal  is  to  the  Supreme  Court 
from  an  inferior  court,  under  the 
third  title,  or  to  the  General  Term 
of  the  Supreme  Court  or  of  a  su- 
perior city  court  in  a  special  pro- 
ceeding under  the  fifth  title. 

Motion  denied. 

Opinion  by  Andrews,  J,  All 
concur. 


CORPORATIONS.     STOCK- 
HOLDERS. 

N.  Y.  Court  of  Appeals. 

Robinson,  respt^  v.  The  National 
Bank  of  New  Berne,  applL 

Decided  April  29,  1884. 

By  the  aBsignmeiit  and  transfer  of  the  cer- 
tificates of  stock  a  purchaser  obtains  the 
entire,  legal  and  equitable  title  thereto  and 
it  is  the  duty  of  the  corporation  on  re- 
ceiving notice  to  make  the  transfer  on  its 
boolLs,  and  a  refusal  to  do  so  is  a  wrong. 

The  requirement  of  a  register  of  transfers  is 
waived  when  tlie  corporation  wrongfully 
refuses  to  make  it. 

.\fter  such  a  refusal  a  subsequent  transferee 
is  not  required  to  demand  a  transfer  to 
him  on  the  books  to  entitle  him  to  main- 
tain his  rights  as  a  stockholder. 

This  action  was  commenced  Oc- 
tober 9,  1880,  to  recover  the  divi- 
dends declared  by  defendant  on 
sixty-one  shares  of  its  capital 
stock,  of  which  plaintiff  claimed 
to  be  the  lawf nl  owner  and  holder. 
It  appeared  that  fifty  of  said 
shares  were  owned  by  one  S.  in 
January,  1867,  and  the  remaining 
eleven  in  May,  1869,  and  stood  in 
his  name  npon  defendant's  stock 
ledger,  and  he  held  the  certificates 

Vol.  19— No.  5b. 


therefor.  Prior  to  July,  1869,  S., 
for  a  good  and  valuable  considera- 
tion, by  an  instrument  in  writing, 
sold  and  assigned  the  shares  to 
one  H.,  and  transferred  to  him  the 
certificates,  and  H.  thereupon  sent 
the  certificates  and  assignment  to 
him  to  defendant,  and  demanded  a 
transfer  of  the  stock  on  defend- 
ant's books.  Defendant  refused 
to  make  the  transfer  and  returned 
the  assignment  and  certificate  to 
H.  After  this  defendant  sued  S., 
and  npon  an  attachment  seized 
and  sold  H.'s  stock,  the  Bank  of 
R.  becoming  the  purchaser.  H. 
transferred  the  stock  to  plaintiff 
by  delivery  and  assignment  of  the 
certificate  to  plaintiff.  While  H. 
owned  the  stock  dividendsamount- 
ing  to  $3,699  were  declared,  and 
after  plaintiff  became  the  owner 
further  dividends  amounting  to 
$916  have  accrued.  The  referee 
rendered  judgment  for  plaintiff 
for  the  dividends  accruing  after 
the  transfer  to  him. 

A.  R.  Dyett,  for  applt. 

T.  C.  Oronin,  for  respt. 

Held,  That  by  the  assignment 
and  transfer  of  the  certificates  to 
him,  H.,  as  against  S.  and  defend- 
ant, had  obtained  the  entire  legal 
and  equitable  title  to  the  stock, 
46  N.  Y.,  331,  and  it  became  de- 
fendant's duty  on  receiving  notice 
to  make  the  transfer  as  requested 
on  its  books,  and  its  refusal  to  do 
so  was  a  wrong  from  which  no 
right  could  spring.  The  require- 
ment of  a  registry,  existing  only 
for  defendant's  own  protection 
and  convenience,  must  be  deemed 
waived  and  nonessential  when  it 
wrongfully  refuses  to  obey  its  own 
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rule.  49  N.  Y.,  220 ;  94  id.,  415 ; 
17  Alb.  L.  J.,  146. 

Also  lield.  That  it  was  not  nec- 
essary for  plaintiff  to  demand  a 
transfer  of  the  stock  to  him  on 
defendant's  books,  defendant's 
acts  already  being  equivalent  to  a 
refusal  to  pay  any  one  except  its 
chosen  transferee.     90  N.  Y.,  229. 

Southwick  V.  First  National 
Bank,  84  N.  Y.,  432,  distinguished. 

Judgment  of  Greneral  Term,  af- 
firming judgment  for  plaintiff,  af- 
firmed. 

Opinion  by  Finch^  J.  All  con- 
cur. 


NEGLIGENCE. 

N.  Y.  Court  of  Appeals. 

Lewis,  applL^  v.  The  State, 
respt 

Decided  May  6,  1884. 

The  doctrine  of  respondeat  superior  is  not  ap- 
plicable to  the  Slate,  except  when  the 
Legislature  has  voluntarily  assumed  it. 

Claimant  was  sentenced  to  the  reformatory 
and  while  there  was  injured  by  reason  of 
defects  in  implements  which  he  was  re- 
quired to  use  in  his  work.  Held,  That  he 
could  not  recover  against  the  State  for 
such  injuries ;  that  the  State  was  not  his 
master  in  any  ordinary  sense,  and  that  if 
while  in  confinement  he  sustained  injury  it 
must  be  attributed  to  the  cause  which 
placed  him  there. 

The  appellant,  in  March,  1879, 
was  convicted  of  burglary  and 
sentenced  to  the  State  Prison  or 
Industrial  Reformatory  at  Elmira, 
described  in  Chap.  427,  Laws  of 
1870,  as  the  State  Reformatory. 
Said  statute  declares  that  its  dis- 
cipline shall  be  reformatory  and 
empowers  its  managers  to  use  such 
means  of   reformation    consistent 


with  the  improvement  of  its  in- 
mates as  they  may  deem  expedi- 
ent, and  declares  that  agricultural 
labor  or  mechanical  industry  may 
be  resorted  to  by  them  as  an  in- 
strument of  reformation,  but  ex- 
cludes the  contract  system  of  labor 
in  all  its  forms  and  provides  that 
the  prisoners  shall  be  employed  by 
the  State.  The  appellant  was  set 
at  work  in  the  hollow  ware  depart- 
ment,and  while  engaged  in  carrying 
molten  iron  in  a  ladle  discovered 
a  crack  in  the  shank  which  con- 
nected the  bowl  with  the  handle. 
He  called  the  overseer' s  attention 
to  the  crack,  but  no  attention  was 
paid  to  his  complaint,  and  the  next 
time  he  used  the  ladle  the  bowl 
separated  from  the  shank  and  the 
molten  iron  coming  in  contact  with 
the  water  on  the  floor  exploded 
and  seriously  injured  him.  In 
January,  1882,  he  was  discharged. 

In  October,  1882,  he  presented 
to  the  Board  of  Audit  a  claim 
against  the  State  for  damages^ 
which  was  transferred  to  the  Board 
of  Claims,  where  it  was  dismissed. 

E.  Countryman^  for  applt. 

Z>.  O'Brien,  Attorney-General, 
for  respt. 

Held,  No  error;  that  the  appel- 
lant was  not  entitled  to  recover, 
the  doctrine  uf  respondeat  su- 
perior not  being  applicable  to  the 
State,  except  when  its  Legislature 
has  voluntarily  assumed  it.  Story 
on  Agency,  7th  ed.,  §319. 

The  claimant  was  not  a  volun- 
tary servant  for  hire  and  reward, 
nor  was  the  State  his  master  in 
any  ordinary  sense.  Being  com- 
pelled to  labor  as  a  means  of  re- 
formation and  to  endure  imprison - 
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ment  as  a  punishment  and  for  the 
protection  of  the  community,  and 
while  employed  being  subject  to 
snch  regulations  as  his  keeper 
might  from  time  to  time  prescribe, 
if  in  the  course  of  service  he  sus- 
tained injury,  it  must  be  attributed 
to  the  cause  which  placed  him  in 
confinement. 

Judgment  of  Board  of  Claims, 
dismissing  claim,  affirmed. 

Opinion  by  Dan^orth,  J.  All 
concur. 


BANKRUPTCY.       STOCK    EX- 
CHANGE. 

N.  Y.  Court  of  Appkals. 

Piatt,  assignee,  appU,,  v.  Jones, 
respt 

Decided  April  2»,  1884. 

A  seat  in  the  Stock  Exchange  is  property  and 
may,  under  the  conditions  prescribed  in  its 
constitution  and  by-laws,  be  transferred. 
Such  seat,  as  between  a  bankrupt  and  bis 
assignee,  will  fully  pass  under  the  assign- 
ment and  be  vested  in  the  assignee. 

Where  it  does  not  appear  tliat  the  bankrupt 
has  interfered  with  or  denied  the  assignee's 
rights  in  the  property,  the  courts  will  not, 
until  the  assignee  has  given  notice  of  such 
transfer  to  the  Exchange,  restrain  the  bank- 
rupt from  acting  as  one  of  its  members. 

This  action  was  brought  by 
plaintiff  as  assignee  in  bankruptcy 
to  enjoin  aud  restrain  the  defend- 
ant J.  from  using  and  occupying  a 
seat  or  membership  in  the  N.  Y. 
Stock  Exchange,  and  to  compel 
him  to  execute  and  deliver  a  pro- 
per instrument  of  assignment  and 
transfer  of  the  same,  and  all  his 
right,  title  and  interest  therein,  to 
the  plaintiff,  or  such  other  person 
or  persons  as  the  court  might  des- 
ignate.    It  appeared  that  in  1878, 


the  firm  of  D.  &  J.,  of  which  de- 
fendant is  a  member,  were  put  into 
bankruptcy  by  its  creditors.  At 
that  time  it  owned  a  seat  in  the 
New  York  Stock  Exchange,  the 
title  to  which  stood  in  the  name  of 
J.  This  seat  was  included  in  the 
schedule  of  its  property  made  in 
the  bankruptcy  proceedings,  and 
was  estimated  to  be  worth  $6,000. 
Plaintiff  was  appointed  assignee. 
In  1879  the  bankrupts  were  dis- 
charged. J.,  notwithstanding  the 
assignment  to  plaintiff,  continued 
to  use  and  enjoy  all  the  privileges 
of  the  Stock  Exchange.  It  ap- 
peared by  the  constitution  and  by- 
laws of  the  Stock  Exchange,  which 
were  put  in  evidence,  that  persons 
can  become  members  and  obtain 
what  are  called  seats  therein  only 
upon  election  in  accordance  with 
such  constitution  and  by-laws ; 
that  an  initiation  fee  of  $20,000  for 
new  members  is  required ;  that 
metnbership  in  the  Exchange  may 
be  transferred  subject  to  the  con- 
ditions in  the  constitution  and 
by-laws,  and  in  the  mode  therein 
prescribed,  and  a  member  thus 
admitted  by  transfer  is  required  to 
pay  an  initiation  fee  of  $1,000. 
Such  transfer  can  only  be  made 
with  the  consent  and  approval  of 
the  Exchange  in  the  manner  speci- 
fied in  the  constitution  and  by- 
laws. It  was  found  that  a  seat  or 
membership  in  the  Exchange  was 
then  worth  $30,000.  The  members 
were  required  to  pay  dues,  which 
were  a  prior  lien  upon  the  seat  and 
its  proceeds,  and  such  proceeds 
were  also  made  liable  for  satisfy- 
ing the  claims  of  other  members 
of  the  Exchange  before   the  bal- 
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ance  can  be  paid  to  the  legal  rep- 
resentatives of  the  member. 

Nathaniel  F.  Prentiss  and 
Richard  M.  Bruno^  for  applt. 

Will.  Mann^  for  respt. 

Heldy  That  a  seat  or  member- 
ship in  the  Stock  Exchange  is,  in 
a  certain  sense,  property,  and  may, 
under  the  conditions  prescribed  in 
the  constitution  and  by-laws,  be 
transferred  and  transmitted  and 
converted  into  money.  60  How. 
Pr.,  426;  4  Abb.  N.  C,  67 ;  89  N. 
Y.,  328  ;  28  Alb.  L.  J.,  612,  176  ; 
19  N.  B.  R.,  224;  94  U.  S.,  623. 

The  property  in  the  seat  in  ques- 
tion, as  between  J.  and  plaintiflF, 
passed  by  the  assignment  in  bank- 
ruptcy, and  as  between  them  vest- 
ed in  plaintiff  as  fully  as  it  had  in 
defendant. 

It  did  not  appear  that  plaintiff 
had  applied  to  the  Exchange  to 
have  his  rights  recognized,  or  that 
the  Exchange  had  in  any  way  de- 
nied his  rights,  or  had  attempted 
to  put  any  one  in  defendant's 
place.  Nor  did  it  appear  that  de- 
fendant had  in  any  way  interfered 
or  threatened  to  interfere  with,  or 
denied  plaintiff's  rights  of  prop- 
erty, or  in  any  way  impaired  his 
rights,  or  done  anything  to  injure 
plaintiff. 

Held^  That  plaintiff' s  rights  were 
not  injured  or  impaired,  although 
the  Exchange,  notwithstanding  the 
assignment,  chose  to  recognise  de- 
fendant as  a  member ;  that  upon 
the  facts  appearing  and  until  no- 
tice by  plaintiff  to  the  Exchange, 
it  was  unnecessary  to  restrain  de- 
fendant from  acting  as  one  of  its 
members. 

After  the  discharge  of  a  bank- 


rupt, and  while  it  is  in  force,  the 
bankrupt  court  has  no  more  juris- 
diction over  him,  and  he  can  only 
be  compelled  to  act  in  some  regu- 
lar proceeding  as  a  party  thereto 
or  as  a  witness  therein. 

A  State  court  would  have  juris- 
diction of  an  action  like  the  pres- 
ent, when  sufficient  facts  exist.  10 
Met.,  683;  101  Mass.,  109  ;  65  N. 
Y.,  160. 

Judgment  of  General  Term,  re- 
versing judgment  in  favor  of  plain- 
tiff, affirmed,  and  judgment  abso- 
lute against  plaintiff  on  stipula-. 
tion. 

Opinion  by  Earl^  J.  All  con- 
cur. 


LOAN  COMPANIES. 
N.  Y.  Court  of  Appeals. 

The  People,  respts.,  v.  The  Mu- 
tual Trust  Co.,  applt. 

Decided  April  29,  1884. 

The  Mutual  Trust  Co.  was  a  corporation  au- 
thorized to  receive  deposits,  a  guaranty 
company  and  a  loan  and  mortgage  com- 
pany within  the  meaning  of  Chap.  334, 
Laws  of  1874,  and  therefore  one  of  the  cor- 
porations required  by  the  act  to  report  to 
the  Bank  Department. 

This  action  was  brought  to  dis- 
solve the  defendant, on  the  grounds 
that  being  a  corporation  it  had 
become  insolvent  and  remained  so 
for  at  least  one  year  ;  that  it  was 
unable  to  pay  its  debts  in  full,  and 
that  having  been  required  to  make 
a  report  to  the  Superintendent  of 
the  Bank  Department,  as  provided 
by  the  statute  (Laws  of  1874, 
Chap.  824),  it  had  neglected  and 
refused   to  do  so.      It    appeared 
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that  defendant  was  organized  by 
Chapter  279  of  the  Laws  of  1868 
by  the  name  of  the  Public  Ex- 
change, which  has  since  been  le- 
gally changed  to  its  present  name, 
*'  with  power  to  establish  and  con- 
duct in  the  city  of  New  York  an 
exchange  for  the  daily  meeting  of 
bankers  and  tradesmen,  and  for 
other  purposes."  It  was  empow- 
ered (§8)  "to  establish  a  public 
exchange  mart  for  receiving  de 
posits  of  and  transferring  earnest 
moneys,  stocks,  bonds  and  other 
securities  and  valuable  property, 
and  for  the  convenient  delivery 
and  interchange  of  the  same  be- 
tween the  dealers  therein,  and  for 
the  procurement  and  making  of 
loans  on  the  same  ;  for  the  inter- 
mediary adjustment  of  balances 
of  accounts  between  its  members 
and  dealers  for  the  purchase  and 
sale  of  securities  and  coin,  guaran- 
teeing the  payment  of  bonds  and 
other  obligations,  and  for  the 
transaction  and  adjustment  of 
such  other  business  incident  there- 
to as  may  be  provided  for  in  the 
by-laws  of  said  corporation."  Sec- 
tion 9  provides  that  it  shall  be 
lawful  for  the  corporation  to  pur- 
chase, lease,  hold  and  convey  real 
estate  as  follows:  "1.  Such  as 
shall  be  necessary  for  the  conve- 
nient transaction  of  its  business 
and  that  of  its  members  and  deal- 
ers. 2.  Such  as  shall  be  piort- 
^ged  to  it  in  good  faith  by  way 
of  security  for  loans  made  by  or 
moneys  due  to  said  corporation. 
3.  Such  as  shall  be  conveyed  to  it 
in  satisfaction  of  debts  previously 
contracted  in  the  course  of  its 
dealings,  or,  4.    Such  as  it  shall 


purchase  at  sales  upon  judgments, 
decrees  or  mortgages  held  or  guar- 
anteed by  said  corporation."  Sec- 
tion 10  provides  that  it  may  loan 
to  its  members  and  dealers  such 
of  its  funds  as  its  trustees  may 
deem  prudent ;  borrow  money  and 
reloan  the  same,  and  give  and  re- 
ceive suitable  obligations  for  the 
same ;  that  it  shall  not  receive 
more  than  the  legal  rate  of  inter- 
est or  higher  rate  of  commissions 
than  is  allowed  by  law;  that  it 
may  invest  its  funds  in  notes, 
bonds,  bills  of  exchange  or  other 
securities  made  or  issued  in  other 
States  of  the  Union  at  the  rates  of 
interest  allowed  in  such  States  ; 
that  if  it  subserves  the  convenience 
of  its  members  its  different 
branches  of  business  may  upon  a 
vote  of  all  the  trustees  at  a  regu- 
lar meeting  be  conducted  in  sepa- 
rate buildings.  Defendant  re- 
fused to  make  the  report  required 
by  the  Act  of  1874  on  the  ground 
that  it  was  not  one  of  the  corpora- 
tions required  by  that  act  to  re- 
port. 

Samuel  Hand^  for  applt. 

D.  O'Brim,  Atty.-Gen'l,  for 
respts. 

Held^  Untenable ;  that  defend- 
ant was  a  corporation  authorized 
to  receive  deposits,  and  a  guaran- 
tee company,  a  loan  and  mortgage 
security  company  within  the  mean- 
ing of  the  Act  of  1874. 

Order  of  General  Term,  denying 
motion  for  new  trial  and  affirming 
order  dissolving  defendant,  af- 
firmed. 

Opinion  by  Earl^  J,  All  con- 
cur. 
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JOINT  DEBTORS. 
ANCE. 


SEVER. 


N.  Y.  Supreme  Court.  General 
Term.  Fourth  Dept. 

Milton  Smith  et  al.,  admrs., 
respts.y  V.  Cornelia  A.  Kibble, 
applt 

Decided  Jan.,  1884. 

The  death  of  one  of  the  makers  of  a  joint  and 
several  note  against  whom  a  separate  judg- 
ment was  rendered  prior  to  the  Code  of 
Civil  Procedure  will  not  discharge  his  lia- 
bility. Entry  of  the  judgment  severed  the 
joint  liability  and  barred  an  action  against 
the  other  maker. 

App**al  from  judgment  entered 
on  the  report  of  a  referee. 

Action  to  declare  the  estate  of 
O.,  plaintiffs'  intestate,  absolved 
from'  liability  upon  a  note  and 
judgment  entered  thereon. 

In  October,  1874,  the  note  afore- 
said was  made  jointly  by  O.  and 
Mrs.  B.,  O.  being  an  accommoda- 
tion maker.  The  note  was  sold 
by  Mrs.  B.  to  one  W.,  who  had 
knowledge  that  O.  was  an  accom- 
modation maker.  In  April,  1876, 
W.  recovered  judgment  on  the 
note  against  O.  alone.  O.  died 
intestate  in  April,  1877.  There- 
after W.  assigned  the  judgment  to 
defendant,  who  claims  it  to  be 
valid  and  a  lien  on  the  estate  of  O. 

The  referee  held  as  matter  of 
law  that  plaintiffs  were  entitled  to 
have  the  judgment  held  by  de- 
fendant against  their  intestate 
**  discharged  and  the  lien  and  obli- 
gation of  said  judgment  can- 
celled." 

S,  C.  Kingsbury,  for  applt. 

A.  A.  Van  Dusen,  for  respts.      ' 


Held.,  Error ;  that  when  the 
judgment  was  recovered  against 
O.  alone  the  creditor  elected  to 
treat  him  as  the  several  debtor. 
O.  made  no  defense  and  the  judg- 
ment entered  against  him  upon  his 
joint  note  was  valid  as  to  him, 
though  it  may  have  been  irregular 
and  might  have  been  set  aside  for 
irregularity  if  a  motion  had  been 
promptly  made.  19  Hun,  569  ; 
24  id.,  443. 

That  the  entry  of  the  judgment 
severed  the  joint  liability  of  the 
makers  of  the  note  and  the  judg- 
ment debtor  thus  became  liable 
alone  on  the  judgment.  18  Johns., 
481.  As  to  the  creditor  the  sever- 
ance was  perfect  and  by  hiti  con- 
sent, and  the  debtor  acquiesced  in 
the  same  for  nearly  a  year.  18  N. 
Y.,  468.  That  the  judgment  would 
have  been  a  bar  to  an  action  against 
the  other  joint  maker  of  the  note. 
18  N.  Y.,  468;  1  Den.,  224;  4 
Seld.,  413;  18  W.  Dig.,  1. 

That  as  the  judgment  was  prior 
to  the  Code  of  Civil  Procedure 
neither  §  768  nor  §  1278  apply. 

Defendant  by  her  purchase  of 
the  judgment  from  W.  became  the 
owner  of  a  valid  claim  or  debt 
against  O.,  to  which  he  had  for 
nearly  a  year  in  his  lifetime  omit- 
ted to  make  any  defense  or  to  in 
any  manner  question. 

To  hold  that  O.'s  death  after  a 
separate  judgment  against  him 
discharged  his  liability  would  be 
to  advance  one  step  beyond  any 
case  to  which  our  attention  has 
been  directed.  87  N.  Y.,  346.  See 
also  84  id.,  366. 

Risley  v.  Brown,  67  N.  Y.,  160  ; 
Hauck  V.  Craighead,  id.,  433,  and 
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U.  S.  V.  Price,  9  How.,  U.  S.,  83, 
distinf^uished. 

Judgment  reversed,  and  new 
trial  ordered  before  another  ref- 
eree, costs  to  abide  event. 

Opinion  by  Hardin^  P.  J.; 
Barker  and  DwigM^  JJ.^  concnr. 


TRUSTS.     ESTOPPEL. 

N.  Y.  OouBT  OF  Appeals. 

The  People  v.  The  City  Bank  of 
Rochester.  In  re  application  of 
Sartwell  et  al.,  respts.^  to  compel 
Atkinson,  recr,  to  pay  certain 
notes. 

Decided  April  29,  1884. 

Respondents,  for  the  purpose  of  anticipating 
payment  of  their  notes  which  had  been 
discounted  by  the  bank,  gave  their  checlss 
for  the  amounts  of  said  notes,  which  checks 
were  charged  to  respondents  and  their  notes 
marked  paid  on  the  books.  In  fact  the 
notes  had  been  sold  by  the  bank  to  other 
parties,  of  which  fact  respondents  were 
ignorant,  and  the  bank  failed  before  matur- 
ity of  the  notes.  Held,  That  a  trust  was 
created,  the  violation  of  which  constituted 
a  fraud  by  which  the  bank  could  not  profit; 
that  there  was  a  specific  appropriation  of  a 
particular  fund  for  the  payment  of  the 
notes ;  that  the  bank  was  estopped  from 
claiming  that  the  transaction  was  a  mere 
matter  of  bookkeeping,  and  that  respond- 
ents were  entitled  to  an  order  requiring  the 
receiver  to  pay  said  notes. 

An  application  for  such  purpose  is  a  special 
proceeding,  and  costs  may  be  awarded  in 
the  discretion  of  the  court. 

The  firm  of  S.,  H.  &  P.  was  en- 
gaged in  business  at  R.,  and  was  a 
depositor  with  the  R.  City  Bank, 
which  from  time  to  time  discount- 
ed its  notes  payable  in  the  City  of 
NTew  York,  but  with  the  under- 
standing that  they  should  in  fact 
be  paid  at  the  bank.  In  November, 
1882,   two  of  such  notes,  one  for 


$3,000  and  one  for  $6,000,   were 
outstanding  and    to  become  due 
respectively  January  6tli  and  20th, 
1883.     S.,  H.  &  P.,  wishing  to  an- 
ticipate payment,  on  November  3d 
so  informed  the  bank  in  regard  to 
the  $3,000  note,  and  gave  and  the 
bank    received  its  check  for   the 
amount  of  the  note,  less  rebate  of 
interest,  payable  "  to  our  note  due 
January  6,  1883,  or  bearer."     The 
bank  charged  the  check  to  the  ac- 
count of  the  firm  and  marked  it 
"  paid  November    3d,    1882,"   at 
the  same  time  making  an  entry  in 
its  books  that  the  note  was  paid 
'*  November  3, 1882."    On  Novem- 
ber  9th    substantially    the  same 
transaction  was  had  between  the 
firm  and  the  bank  in  reference  to 
the  note  due  January  20, 1883,  and 
the  full  sum  of   the  two  checks 
given  by  the  firm  was  deducted 
from  the  amount  of  its  deposits 
with  the  bank.     The  bank  had,  in 
October,  1882,  sold  both  notes  and 
received  from  the   purchaser  the 
avails.     The  firm  was  ignorant  of 
this  and  supposed  that  at  the  time 
in  question  the    bank    held  and 
owned  the  notes.     In  December, 
1882,  the  bank  was  declared  insol- 
vent and  A.  was  appointed  receiv- 
er of  its  property  and  effects.  The 
bank  failed  to  pay  the  notes  and 
the  receiver  refused  to  do  so  with- 
out an  order  of  the  court.    The 
receiver  stated  that  the  cash  found 
by  him  in  the  vaults  of  the  bank 
amounted  to  less  than  $8,000.  The 
firm  applied  for  an  order  directing 
a  payment  of  the  notes.     Before 
the  application  was  made,  A.  had 
received  about  $76,000  belonging 
to  the  bank. 
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M.  H.  Briggs,  for  applt. 

Theodore  Bacon^  for  respt. 

Held,  That  by  ihe  transaction 
in  question  a  trust  was  created, 
the  violation  of  which  constituted 
a  fraud  by  which  the  bank  could 
not  profit,  and  to  the  benefit  of 
which  the  receiver  is  not  entitled. 
There  was  a  specific  appropriation 
t)f  a  particular  fund  for  the  pay- 
ment of  the  notes.  104  U.  S.,  303; 
14  Hun,  8  ;  75  N.  Y.,  B98. 

People  V.  M.  &  M.  Bk.,  78  N. 
Y.,  269,  distinguished. 

As  soon  as  the  checks  of  the 
firm  were  collected  the  bank  was 
bound  to  hold  the  proceeds  for  and 
apply  them  on  the  payment  of  the 
notes,  or  failing  to  do  this  to  re- 
turn them  to  the  firm.  As  to  it 
the  bank  was  bailee  or  trustee,  but 
never  owner.  It  is  estopped  from 
saying  that  all  this  is  a  matter  of 
bookkeeping.  Whether  the  notes 
were  to  be  paid  presently,  or  in 
the  future,  is  immaterial. 

The  checks  given  by  the  firm 
were  impressed  with  the  trust,  and 
no  change  of  them  into  any  other 
shape  could  divest  it  so  as  to  give 
the  bank  or  its  receiver  any  diflFer- 
ent  or  more  valid  claim  in  respect 
to  them  than  the  bank  had  before 
the  conversion.  62  N.  Y.,  1 ;  84 
id.,  121. 

Also  held.  That  the  application 
of  the  petitioners  was  not  a  motion 
under  §768  of  the  Code,  but  a 
special  proceeding  for  the  enforce- 
ment or  protection  of  a  right  un- 
der §  3334  of  the  Code,  and  costs 
might  be  awarded  in  the  discretion 
of  the  Courts  as  on  appeal  from 
a  judgment  taken  to  it.  Code, 
§3240. 


Order  of  General  Term,  reversing 
order  of  Special  Term  denying 
motion,  afllrmed. 

Opinion  by  Danforth^  J.  All 
concur. 


EXCISE. 

N.  Y.  Supreme  Court.  General 
Term.     Fourth  Dkpt. 

Henry  Rodgers,  Overseer  of  the 
Poor,  appU.,  V.  Charles  P.  Coyle 
et  al.,  and  nineteen  other  cases, 
against  different  defendants. 

Decided  Jan.,  1884. 

An  Overseer  of  the  Poor  has  tlie  right  to 
make  a  motion  to  discontinue  a  proceeding 
brought  by  others  in  his  name  to  recover 
penalties  for  violation  of  the  excise  law. 

Where  complaint  is  made  to  the  overseer  of 
violations  of  the  excise  law  accompanied 
by  the  proofs  thereof  and  he  refuses  to 
bring  the  necessary  actions  or  examine  the 
proofs  he  thereby  waives  the  production  of 
further  proofs,  and  is  estopped  from  ques- 
tioning the  sufQciency  of  the  complaint  or 
proofs,  and  his  motion  to  discontinue  a 
suit  brought  by  the  complainants  in  his 
name  should  be  denied. 

Appeal  from  order  denying  mo- 
lion  by  plaintiff  to  dismiss  and 
discontinue  the  above-entitled  ac- 
tions. 

Actions  to  recover  penalties  for 
violations  of  the  excise  law. 

These  actions  were  brought  by 
S.  and  others,  citizens  of  Canan- 
daigna,  in  the  name  of  plaintiff, 
as  Overseer  of  the  Poor  of  that 
town,  after  refusal  by  him  to  prose- 
cute. 

The  opposing  affidavits  show 
that  a  complaint  was  made  by  S. 
and  others  to  plaintiff  of  violations 
of  the  excise  law  and  S.  was  in- 
formed of  all  the  names  of  persons 


Digitized  by 


Qoo^Qi 


NEW  YORK  WEEKLY  DIGEST. 


121 


who  were  to  be  prosecuted  and  a 
handle  of  papers  was  presented 
to  him  which  he  was  told  was  the 
testimony  in  full  by  which  said 
violations  would  be  proved,  with 
the  names  of  the  witnesses  ;  that 
the  matter  was  all  talked  over  and 
fully  understood  ;  that  Rodgers 
stated  that  he  was  satisfied  that 
S.  had  the  evidence  necessary  and 
did  not  care  to  see  the  same  or 
look  them  over ;  that  he  refused 
to  commence  said  actions  and  de- 
clared he  would  not  in  any  way 
interfere  with,  oppose  or  hinder 
any  action  S.  and  others  might 
take,  and  signed  a  paper  refusing 
to  commence  any  prosecutions  and 
authorized  the  names  of  the  parties 
proposed  to  be  sued  to  be  inserted 
therein,  and  that  the  actions  were 
brought  in  reliance  on  the  waiver 
of  proofs  and  the  satisfaction  with 
the  proofs  offered  expressed  by 
plaintiff. 

The  moving  affidavit  was  in  con- 
flict with  some  of  these  facts. 

W.  IT.  AdamSy  for  applt. 

C.  A.  Hammond^  for  respts. 

Heldy  No  error.  There  can  be 
no  question  under  the  authorities 
as  to  the  right  of  Rodgers,  as  Over- 
seer of  the  Poor  of  the  town,  to 
make  such  a  motion.  36  Barb., 
266;  4  Den.,  270;  62  How.,  313; 
5  Hun,  564.  But  upon  a  full  con- 
sideration of  all  the  affidavits  used 
on  the  motion  we  have  come  to  the 
conclusion  that  the  County  Court 
was  fully  warranted  in  believing 
the  facts  found  in  the  opposing 
affidavits  and  we  ought  not  on  this 
appeal  to  overturn  its  conclusion 
in  respect  to  the  fact. 

That  the  overseer  received  a  suf- 

Vol.  19— No.  6. 


ficient  complaint  to  answer  the  re- 
quirement of  the  statute  and  that 
he  waived  the  production  of  any 
further  proof  of  the  violations 
complained  of,  82  N.  Y.,  620,  and 
that  as  he  declined  to  prosecute 
for  reasons  other  than  the  want 
of  evidence  it  is  not  material  to 
inquire  whether  the  proofs  sub- 
mitted to  him  were  as  full  and  ex- 
plicit as  he  might  have  required. 

Jobbitt  V.  Giles,  22  Hun,  274, 
and  Hess  v.  Appel,  62  How.,  313, 
distinguished. 

That  the  County  Court  was  war- 
ranted on  the  proofs  in  holding 
that  the  overseer  is  estopped  from 
questioning  the  sufficiency  of  the 
complaint  or  the  sufficiency  of  the 
proofs  produced  to  him  and  that 
the  court  was  justitied  under  the 
authorities  in  denying  the  motion. 

Order  affirmed,  with  $10  costs  in 
one  action  and  disbursements  in 
all. 

Opinion  by  Hardin,  J. ;  Bar- 
kery J.y  concurs ;  Smithy  P.  /., 
not  voting. 


EVIDENCE.     PRACTICE. 

N.  Y.  SupiiKME  Court.    General 
Term.    Fourth  Dept. 

Ralph  T.  Wood,  respty  v.  Jane 
Holmes,  exrx.,  appU. 

Decided  Jan.,  J 884. 

In  an  action  upon  a  promissory  note  against 
the  personal  representative  of  the  maker 
the  testimon}' of  plaintiff  as  to  why  he  bor- 
rowed money  of  deceased  instead  of  asking 
for  it  as  a  payment  on  the  note  relates  to  a 
personal  transaction  within  §829  and  is  not 
rendered  admissible  by  the  introduction  in 
evidence  of    the  testimony  of  deceased  in 


Digitized  by 


Google 


122 


NEW  YORK  WEEKLY  DIGEST. 


another  action  which  does  not  refer  to 
said  loan. 
Where  there  was  an  oral  consent  to  a  sub- 
stitution of  attorneys  but  no  order  was 
entered  until  after  notice  of  hearing  was 
served  on  the  substituted  attorney.  Held, 
That  such  notice  was  irregular,  and  that 
a  default  taken  on  a  hearing  upon  said 
notice  should  not  be  allowed  to  stand. 

Appeal  from  judgment  in  favor 
of  plaintiflp,  entered  on  the  report 
of  a  referee,  from  nn  order  open- 
ing a  default  and  from  an  order 
vacating  a  stay. 

Action  on  a  promissory  note 
made  by  Farley  Holmes,  defend- 
ant's testator. 

On  the  the  trial  the  evidence  of 
deceased  given  upon  the  trial  of 
another  action  was  read  by  con- 
sent. It  was  shown  by  a  letter 
from  plaintiff  to  deceased  that  on 
Feb.  21,  1877,  he  asked  to  borrow 
a  check  for  $250  from  deceased. 
The  aforesaid  testimony  of  de- 
ceased had  no  reference  to  said 
loan. 

Plaintiff  was  then  called  as  a 
witness,  and  was  allowed,  under 
objection,  to  testify  why  he  asked 
to  borrow  the  $250  instead  of  ask- 
ing that  it  be  paid  on  the  note. 

Wm.  M.  Johnson  and  T.  Bacon, 
for  applt. 

Wood,  Butler  &  Morris,  for 
respt. 

Held,  Error  ;  that  the  inquiry 
involved  a  personal  transaction 
with  Holmes,  who  died  before  the 
trial,  and  was  objectionable  under 
§  829  of  the  Code.  The  exception 
in  the  latter  part  of  §  829  does  not 
apply.  Under  that  exception 
doubtless  plaintiff  could  testify 
^^  concerning  the  same  transaction 
or  cororo^oipfitioD  "  spoken  of  by 


Holmes.  But  Holmes  said  noth- 
ing about  the  loan  by  him  to 
Wood  of  $250  in  the  evidence 
which  the  executrix  caused  to  be 
read  from  the  evidence  in  the  other 
case. 

An  arrangement  had  been  made 
for  the  substitution  of  M.  as  at- 
torney for  defendant  in  the  i)lace 
of  S.  &  S.,  but  the  written  consent 
of  the  former  attorneys  was  not 
filed  nor  the  order  of  substitution 
entered  until  Aug  15,  1879.  Prior 
to  that  time  notice  of  hearing  was 
served  upon  M.  and  upon  the 
hearing,  no  appearance  fordefend- 
ant  being  made,  a  default  was  ta- 
ken. The  court  thereafter  granted 
an  order  opening  the  default  and 
allowing  defendant  to  come  in 
and  be  heard. 

Held,  No  error.  When  the  de- 
fault was  taken  the  action  had  not 
been  regularly  noticed  for  hearing. 
S.  &.  S.  remained  the  attorneys  of 
record  until  Aug.  13,  1879,  and  a 
service  of  notice  of  hearing  upon 
M.  was  irregular.  Code  Civ.  Pro., 
§779;  Rule  No.  10.  No  order 
having  been  entered  until  the  fil- 
ing of  a  written  consent  to  change 
attorneys  the  oral  arrangement  was 
not  effectual.  13  How.,  260  ;  69 
Barb.,  446;  49  How.,  138. 

Bradley  v.  Merrick,  25  Hun,  272, 
91  N.  Y.,  293,  distinguished. 

An  irregular  trial  or  hearing 
had  without  notice  to  a  party  or 
Ilia  attorney  ought  not  to  have  the 
effect  usually  given  to  a  trial  or 
hearing  where  a  pafrty  has  notice 
of  the  proceedings  or  trial  had  and 
voluntarily  absents  himself  from 
the  proceedings  or  trial. 

Also  held,  That  the  stay  order, 
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winch  was  vacated,  rested  in  the 
discretion  of  the  County  Court. 

Judgment  reversed  and  new 
trial  ordered,  costs  to  abide  event, 
and  orders  affirmed,  without  costs 
and  without  prejudice  to  a  new 
application  for  a  stay. 

Opinion  by  Hardin,  J.;  Smith, 
P.  J.,  and  Barker,  /.,  concur. 


EVIDENCE. 

N.  Y.  Supreme  Court.   Gknrral 
Term.     Fourth  Dept. 

Charles  G.  Judd  et  al.,  refipts., 
V.  George  W.  Buskin,  applL 

Decided  Jan.,  1884. 

In  an  action  by  attorneys  to  recover  for  ser- 
vices the  defense  was  that  defendant  was 
not  to  pay  except  in  case  of  success  and 
proof  of  a  conversation  to  that  effect  with 
one  of  the  plaintiffs  was  given.  Plaintiffs 
offered  to  prove  that  the  other  plaintiff  was 
a  partner  and  that  no  such  conversation 
took  place,  which  offer  was  rejected.  Held, 
Error. 

Appeal  from  order  granting  new 
trial  after  verdict  for  defendant. 

Action  by  plaintiffs  as  attorneys 
to  recover  for  services  and  dis- 
bursements in  an  action  in  which 
this  defendant  was  plaintiff  and 
one  H.  defendant.  Defense,  that 
plaintiffs  agreed  to  perform  these 
services  without  any  charge  to 
this  dt'fendant  in  the  event  that  he 
was  unsuccessful,  which  proved  to 
be  the  case. 

Evidence  tending  to  show  that 
such  agreement  was  made  was 
given,  the  proof  mostly  coming 
fro  II  a  conversation  alleged  to 
have  been  held  by  defendant  with 
plaintiff  Judd.     This  conversation 


was  denied  by  Judd.  Plaintiffs 
then  offered  to  show  by  plaintiff 
Davis  that  he  was  a  partner  with 
Judd,  and  that  no  such  conver- 
sation ever  took  place.  This  offer 
was  refused,  the  court  holding 
that  that  would  prove  nothing. 

Wood,  Butler  &  Morris,  for 
applt. 

A,  G.  Harwick,  for  respts. 

Held,  That  for  such  ruling  we. 
see  no  justification.  Because  it 
already  appeared  that  Davis  and 
Judd  were  partners  furnishes  no 
reason  for  shutting  out  that  fact ; 
much  less  for  excluding  evidence 
that  ''no  such  conversation  ever 
took  place"  as  that  which  defend- 
ant and  his  witness  had  just  sworn 
to  in  support  of  the  alleged  agree- 
ment on  the  part  of  plaintiffs.  To 
show  that  no  such  conversation 
ever  took  place  was  to  overthrow 
defendant's  defense.  To  exclude 
evidence  that  "  no  such  conversa- 
tion" took  place  was  not  permis- 
sible, but  was  palpable  error. 
Because  of  that  error  the  County 
Court  very  properly  set  aside  the 
verdict  and  ordered  a  new  trial. 

Order  affirmed. 

Opinion  by  Hardin,  J,;  Smith, 
P,  J.,  and  Barker,  J.,  concur. 


JUSTICES'    JUDGMENT. 
PRACTICE. 

N.  Y.  Supreme  Court.  General 
Term.     Fourth  Dept. 

Henry  C.  Ripley  et  al.,  over- 
seers, applts.,  V.  John  McCann, 
respt 

Decided  April,  1884. 
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Where  a  justice,  in  plain  tiff's  absence,  re- 
ceived the  verdict  of  a  jury,  which  was  in 
defendant's  favor,  and  thereupon  entered 
judgment  of  discontinuance,  with  costs, 
Held,  That  the  judgment  was  substantially 
such  as  the  statute  required,  and  the  ver- 
dict was  a  nullity  and  no  bar  to  a  second 
suit  for  the  same  cause. 

Appeal  from  judgment  of  Coun- 
ty Court,  affirming  justice's  judg- 
ment. 

The  case  was  tried  by  the  jus- 
tice with  a  jury.  The  jury  an- 
nounced that  they  had  agreed  on 
a  verdict,  and  plaintiffs,  on  being 
called,  did  not  appear.  The  jus- 
tice, however,  received  the  verdict, 
which  was  in  defendant's  favor, 
but  instead  of  entering  judgment 
upon  it,  he  entered  judgment  of 
discontinuance,  with  costs.  The 
trial  took  place  in  December,  1879. 

J.  W.  Dunwell,  for  applts. 

£!.  K.  Burnham,  for  respt. 

Held^  That  the  reception  of  the 
verdict  was  error,  2  R.  S.,  244, 
§  110,  and  if  it  had  been  fol- 
lowed up  by  entering  judgment 
thereon  the  error  would  have  been 
fatal.  The  judgment  that  was  en- 
tered was  substantially  such  as 
the  statute  authorized  and  re- 
quired, 2  R.  S.,  246,  §119;  id., 
247,  §  124,  and  it  was  not  vitiated 
by  the  error  in  receiving  the  ver- 
dict, as  that  error  worked  no 
.harm  to  plaintiffs. 

The  verdict  was  a  nullity,  and 
was  so  treated  by  the  justice  in 
entering  judgment,  and  conse- 
quently it  could  not  operate  to  bar 
another  action. 

Felton  V.  Mulliner,  2  Johns., 
181,  distinguished. 

Judgment  of  County  Court  and 
that  of  the  justice  affirmed. 


Opinion  by  Smithy  P.  J.;  Har- 
din and  Barker,  JJ.,  concur. 


LIMITATION. 

N.  Y.  Supreme  Court.     General 
Term.    Fourth  Dept. 

Richard  Burgett,  app't.^  v.  Cath- 
arine L.  Strickland,  admrx.,  respL 

Decided  April,  1884. 

Section  414,  Code  Civ.  Proc,  relates  to  all 
the  provisions  of  the  Chapter  of  which  it 
is  a  part.  Section  399  falls  within  the  pro- 
visions of  the  Chapter  constituting  the 
rules  of  limitation.  Subd.  3  of  §  414  has 
reference  to  the  mode  of  commencing  an 
action  prescribed  by  the  Chapter  of  which 
it  is  a  part,  and  compliance  with  §  99  of  the 
old  Code  is  not  enough. 

Appeal  from  judgment  dismiss 
ing  complaint,  entered  upon  a  de- 
cision at  Circuit  in  a  trial  without 
a  jury. 

The  original  defendant  was 
Francis  Strickland,  and  he  having 
died  his  administratrix  was  substi- 
tuted in  his  place.  Action  on  con- 
tract. The  cause  of  action  accrued 
January  1,  1873.  On  December 
30,  1878,  the  summons  was  deliv- 
ered by  plaintiff's  attorney  to  the 
sheriff  for  service  on  the  intestate, 
and  it  was  served  on  him  person- 
ally, September  27,  1879.  It  was 
held  at  Circuit  that  the  demand 
was  barred  by  the  statute  of  limi- 
tations. 

Henderson   <B    Wentworthy  for 
applt. 
Allen  &  Thrasher,  for  respt. 

Held,  The  general  rule  is  that 
the  statute  of  limitations  which 
was  in  force  when  the  suit  was 
brought  is  that  which  determines 
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the  right  of  a  party  to  sue.  6 
How.,  U.  S.,  560.  We  think  §  309 
of  the  new  Code  controls  the  pres- 
ent case,  and  §  414  does  not  except 
it  from  the  provisions  of  §399. 
Section  414  relates  to  all  the  pro- 
visions of  Chapter  IV.,  and  ap- 
plies to  them  all,  whether  they  are 
strictly  rules  of  limitation  or  not. 
Section  399  falls  within  the  provi- 
sions of  the  Chapter  constituting 
the  rules  of  limitation.  We  think 
snbdivision  3  of  §  414  has  refer- 
ence to  the  mode  of  commencing 
an  action  prescribed  by  the  Chap- 
ter of  which  it  is  part,  and  a  com- 
pliance with  §  99  of  the  old  Code, 
is  not  enough.  The  suit  was  not 
commenced  within  the  meaning  of 
subdivision  3,  and  consequently 
the  old  Code  does  not  apply,  and 
plaintiflTs  claim  is  barred. 

Judgment  affirmed. 

Opinion  by  Smithy  P.  J,;  Har- 
din and  Barker^  JJ.^  concur. 


CONSOLIDATION  OF 
ACTIONS.     INJUNCTION. 

N.  Y.  Supreme  Court.   General 
Term.    Fourth  Dept. 

Homer  H.  Woodward  et  al., 
appUs.^  V.  Edward  A.  Frost  et  al., 
The  Mutual  Life  Ins.  Co.,  respt 

Decided  Jan.,  1884. 

Whether  a  consolidation  of  actions  shall  be 
ordered  rests  in  the  discretion  of  the  court 
to  which  the  application  Iherefor  is  made. 

Where  the  second  action  involves  inquiry 
into  numerous  issues  not  embraced  in  the 
first  action  a  denial  of  an  application  to 
consolidate  the  actions  is  proper. 

In  such  a  case  an  injunction  to  restrain  pros- 
ecution of  the  first  action  will  not  be 
granted,  as  the  plaintiffs  in  the  second  ac- 


tion may  upon  application  be  made  parties 
to  tlie  first  action  and  so  protect  their  inte- 
rests. 

Appeal  from  order  denying  mo- 
tion to  consolidate  an  action 
brought  by  Th^^  Mutual  Ins.  Co. 
against  defendants  Frost  et  al. 
with  this  action  or  for  an  injunction 
restraining  prosecution  of  that  ac- 
tion until  the  final  determination 
of  this. 

In  Oct.,  1880,  Edward  A.  Frost 
became  wholly  insolvent  and  it  is 
claimed  that  he  is  indebted  to  a 
large  number  of  persons. 

In  January,  1883,  the  Ins.  Co. 
commenced  an  action  in  this  court 
to  collect  a  judgment  recovered  by 
it  in  Oct.,  1880, against  Frost,  after 
having  exhausted  its  remedies  at 
law,  presenting  a  case  for  appli- 
cation of  the  provisions  of  the 
Rev.  Stats,  creating  a  resnlting 
trust  in  favor  of  creditors  where 
consideration  is  furnished  by  a 
debtor  and  property  is  conveyed 
to  a  third  party.  1  R.  S.,  728, 
§66. 

This  action  was  commenced 
Feb.  12,  1883,  in  behalf  of  plain- 
tiffs, judgment  creditors  of  Frost 
who  had  exhausted  their  remedies 
at  law,  and  on  behalf  of  all  his 
creditors  who  were  such  at  the 
time  of  the  alleged  cqnvej'ances, 
and  the  Ins.  Co.  was  made  a  party 
defendant.  The  complaint  in  this 
action  embraced  lands  not  re- 
ferred to  in  the  coqiplaint  in  the 
first  action  and  also  asked  that 
certain  conveyances  from  Edward 
to  Sarah  Frost  be  adjudged  void 
because  made  to  hinder,  delay  and 
defraud  creditors. 

The  affidavit  of  the  Ins.   Co.    al 
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leges  that  the  whole  amount  of 
the  judgment  is  due  and  unpaid 
and  that  its  action  is  bf»ing  prose- 
cuted in  good  faith  and  for  its 
benefit. 

The  motion  was  denied. 

H,  H.  Woodward^  forapplts. 

Edward  Harris,  for  respt. 

Held,  No  error ;  that  by  the 
very  terms  of  §  817,  Code  Civ.  Pro., 
whether  a  consolidation  shall  be 
ordered  rests  in  the  discretion  of 
the  court  to  which  the  application 
is  made  and  that  such  discretion 
was  properly  exercised  in  this 
case.  No  sufficient  reason  was 
shown  in  the  moving  papers  re- 
quiring the  court  to  order  a  con- 
solidation of  the  two  actions.  Be- 
sides it  appears  that  other  grounds 
of  equitable  relief  in  addition  to 
enforcing  the  trust  created  by 
§§  51  and  62  of  the  Rev.  Stats.  In 
the  cases  embraced  in  the  first  ac- 
tion are  put  forward  by  plaintiff 
in  this  second  action.  No  doubt 
is  entertained  that  these  several 
causes  of  action  are  properly 
united  in  the  complaint  in  this  ac- 
tion. Code  Civ.  Pro.,  §1871;  33 
Barb.,  30;  5  Paige,  65.  But  the 
fact  that  the  second  action  involves 
inquiry  into  numerous  issues  not 
involved  in  the  first  action  furn- 
ishes a  cogent  reason  for  refusing 
to  consolidate  the  two  actions.  It 
cannot  be  said  that  the  issue  in  the 
first  action  is  identical  with  all 
the  issues  made  in  the  second  ac- 
tion, and  it  has  frequently  been 
held,  upon  application  to  consoli- 
date, that  it  was  important  to  in- 
quire whether  the  questions  in 
both  actions  are  identical.  4  Hill. 
46. 


Alsoheld,  That  no  suflScient  rea- 
son was  furnished  for  granting  an 
injunction.  If  plaintiffs  in  the 
second  action  are  apprehensive 
that  any  interest  of  theirs  in  the 
subject  matter  of  the  first  action, 
or  the  title  to  real  estate  therein 
described,  *'  may  in  any  manner  be 
affected  by  the  judgment"  in  the 
first  action  they  can  upon  a  proper 
case  make  application  to  the  court 
to  be  made  parties  in  that  action, 
and  upon  such  proper  case  appear- 
ing to  the  court  "it  must  direct 
them  to  be  brought  in  by  the 
proper  amendment.'-  Code  Civ. 
Pro.,  §  452;  19  Hun,  300;  id.,  396; 
20  id.,  75  ;  25  id.,  197  ;  id.,  445. 

Order  affirmed,  with  $10  costs 
and  disbursements. 

Opinion  by  Hardin,  J.;  Smith, 
P.  J.,  and  Barker^  J.,  concur. 


FRAUDULENT   CONVEY- 
ANCE.     EVIDENCE. 

N.  Y.  Supreme  Court.   General 
Term.    Fourth  Dept. 

James  Coddington,  assignee, 
respt. y  V.  Abram  Vande venter  et 
al.,  appUs. 

Decided  Jan.,  1884. 

The  circumstances  that  property  is  conveyed 
for  a  consideration  named  in  the  deed  of 
less  than  half  the  value  of  the  property 
and  that  the  grantor  is  to  be  allowed  to  re- 
side on  the  premises  and  be  supported  there 
are  sufficient  to  uphold  a  finding  that  such 
conveyance  was  made  with  intent  to  de- 
fraud creditors. 

In  an  action  to  set  aside  such  conveyance  as 
fraudulent,  declarations  of  the  grantor, 
made  subsequent  to  the  conveyance  but 
while  he  was  in  apparent  possession  of  the 
premises,  are  competent  a^inst  him. 
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Appeal  from  jodgment  setting 
aside  in  part  a  conveyance  of  real 
estate  and  a  transfer  of  personal 
property  by  Abram  Vandeventer 
to  his  wife. 

This  action  was  brought  by 
plaintiff,  a  judgment  creditor  of 
Abram,  after  execution  returned 
unsatisfied.  Plaintiffs  debt  was 
contracted  before  the  transfers. 

It  was  found  that  the  real  estate 
was  worth  $3,700 ;  that  it  was  con- 
veyed by  Abram  to  his  daughter 
and  by  her  to  her  mother  on  the 
same  day  and  that  the  considera- 
tion recited  in  each  deed  was 
$1,600.  It  was  found  as  a  fact 
that  the  daughter  was  to  receive 
$1,500  and  her  support ;  that  it 
was  at  the  same  time  agreed  that 
Abram  should  at  once  transfer  all 
his  personal  property  directly  to 
his  wife  and  should  work  for  her 
at  his  trade  and  should  continue 
to  occupy  said  premises  and  be 
supported  there  as  he  had  been. 
It  was  also  found  that  the  object 
of  the  parties  was  "  to  prevent  the 
squandering  of  the  property  and 
the/orcible  application  of  it  to  the 
payment  of  his  debts"  ;  that  the 
necessary  result  was  to  hinder  and 
delay  the  creditors  of  Abram  in  the 
collection  of  their  debts,  and  that 
such  was  the  intention  of  defend- 
ants, and  as  conclusion  of  law  that 
the  transfers  were  fraudulent  as 
against  plaintiff. 

John  M.  Davy^  for  applts. 

D.  C.  Hyde^  for  respt. 

Heldy  No  error ,  that  there  was 
sufficient  evidence  to  support  the 
findings  of  fact.  The  circum- 
stance that  property  worth  $3,700 
was  conveyed  for  a  consideration 


named  in  the  deeds  of  $1,600  was 
entitled  to  great  weight  in  deter- 
mining the  questions  made  as  to 
the  intent  of  che  parties.  The  in- 
adequacy of  the  consideration  was 
a  circumstance  from  which  fraud 
might  be  inferred  and  found.  2 
Johns.  Ch.,  43.  That  the  circum- 
stance that  defendants  inserted  in 
the  deeds  a  consideration  price  of 
$1,600  militates  against  any  at- 
tempt to  assert  that  there  were 
other  or  different  considerations 
between  the  parties.  Id.  2.  The 
debtor  was  to  be  allowed  to  and 
did  continue  to  reside  upon  the 
premises  as  and  '*be  supported 
there  as  he  had  been."  We  must 
approve  the  findings  of  fact,  which 
are  to  the  effect  that  defendants 
were  engaged  in  a  sciieme  to  hin- 
der and  delay  creditors. 

We  must  assume,  if  need  be, 
that  the  trial  judge  found  all  the 
facts  necessary  to  support  the 
legal  conclusions  stated,  inasmuch 
as  the  evidence  in  the  case  was 
such  that  he  might  have  found 
them.     86  N.  Y.,  695. 

Also  held^  That  defendants  can- 
not be  heard  to  allege  error  in  that 
the  judgment  is  more  favorable  to 
them  than  it  should  be  and  as 
plaintiff  does  not  complain  of  the 
court's  direction  that  the  deed 
might  stand  as  security  for  the 
sum  actually  paid  by  the  grantee 
this  court  need  not  interfere. 

On  the  trial  declarations  of 
Abram,  made  subsequent  to  the 
conveyance,  were  admitted  under 
objection. 

Be^d^  No  error ;  that  they  were 
compet^^nt  evidence  against  him. 
1.  He  was  apparently  in  posses- 
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sion  of  the  property  when  they 
were  made  and  they  could  not,  for 
that  reason,  be  excluded  by  the 
rule  that  shuts  out  declarations  of 
a  party  after  a  conveyance  and 
surrender  of  possession,  referred 
to  in  66N.Y.,  277,  and  40  id., 
221.  2.  He  was  a  party  to  this 
action  and  his  admissions  out  of 
court,  or  when  upon  the  stand  as 
a  witness  in  proceedings  supple- 
mentary to  execution,  were  com- 
petent. 

Wells  V.  O'Connor,  27  Hun,  428, 
distinguished. 

Judgment  affirmed,  with  costs. 

Opinion  by  Hardin^  J.;  Smithy 
P.  /.,  and  IBarJcer^  /.,  concur. 


EXECUTORS.     SURROG  ATES. 

N.  Y.  Supreme  Court.  Geneijal 
Term.    First  Dept. 

In  re  accountings  of  the  execu- 
tors of  William  Tilden,  deceased. 

Decided  March  7,  1884. 

Tlie  surrogate  possessed  the  inherent  power 
to  appoint  a  guardian  ad  Mem  to  protect 
the  interests  of  infants  on  an  accounting  of 
executors  before  the  enactment  of  Chap. 
156,  Laws  of  1874.  specially  conferrinp: 
such  power  upon  liim;  and,  if  no  such 
guardian  for  an  infant  interested  in  the  es- 
tate was  appointed  on  such  an  accounting 
had  previous  to  the  passage  of  said  act,  the 
decree  made  tliereon  is  irregular  as  to  such 
infant,  und  he  can  disaffirm  tlie  same  and 
apply  for  its  reconsideration  after  attaining 
the  age  of  21  years. 

On  the  application  of  a  person  interested  in 
an  estate  to  open  decrees  made  upon  vari- 
ous accountings  of  the  executors  had 
during  the  minority  of  the  applicant,  such 
decrees  will  be  opened  and  a  rehearing  of 
such  accountings  ordered  so  far  as  they 
affect  the  petitioner  if  it  appears  that  no 
proper  investigation  of  the  executor's  ac- 


counts was  made  by  the  special  guardians 
appointed  to  protect  his  interests  on  such 
accountings,  and  that  charges  of  questiona- 
ble propriety  were  made  against  his  share 
of  the  estate  by  the  executors  and  allowed 
by  the  decrees. 
It  is  no  answer  to  such  an  application  that 
the  sums  for  which  the  said  charges  were 
made  were  paid  to  the  applicant's  testamen- 
tary guardian  and  receipts  therefor  taken 
from  such  guardian. 

Appeal  from  order  of  the 
surrogate  of  New  York  county 
denying  application  to  open  de- 
crees made  upon  accountings  of 
the  executors  of  the  estate  of  Wil- 
liam Tilden,  deceased,  and  for  a 
rehearing  of  such  accountings  so 
far  as  they  affected  the  rights  of 
the  petitioner. 

Petitioner  was  a  son  of  William 
Tilden,  deceased,  and  was  a  bene- 
ficiary under  his  will.  The  testa- 
tor died  when  petitioner  was  about 
11  years  old,  and,  during  the  peti- 
tioner's minority,  four  account- 
ings were  had  by  the  executors. 
Shortly  after  reaching  his  major- 
ity petitioner  instituted  these  pro- 
ceedings. It  appeared  that  no 
special  guardian  of  petitioner  was 
appointed  on  the  first  accounting, 
and  that  fact  was  urged  as  a  rea- 
son for  setting  aside  the  decree 
made  thereon.  It  was  claimed  on 
the  part  of  the  executors  that,  as 
this  accounting  was  had  before  the 
enactment  of  Chap.  156,  Laws  of 
1874,  which  specially  conferred 
upon  Surrogates  the  authority  to 
appoint  special  guardians  on  such 
accountings,  the  surrogate  had  no 
power  to  mai^esuch  appointment 
at  the  time  of  that  accounting. 

W.  S.  Macfarlane^  for  peti- 
tioner, applt. 
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C.  E.  Tracy^  for  executors, 
respts. 

Heldj  That,  previous  to  the  en- 
actment of  the  statute,  supra^ 
the  surrogate  possessed  the  inher- 
ent authority,  arising  out  of  the 
necessities  of  the  situation  and  the 
objects  to  be  attained  by  means  of 
an  accounting,  to  appoint  a  guar- 
dian ad  litem  to  protect  the  inter- 
ests of  infants,  4  Paige,  102,  and, 
consequently,  the  omission  to  make 
such  an  appointment  was  not  jus- 
tified by  the  absence  of  statutory 
authority  ;  and  the  decree,  so  far 
as  it  affected  the  interests  of  the 
petitioner  was  irregular,  and  he 
was  permitted  to  disaffirm  its  au- 
thority and  apply  for  its  reconsid- 
eration after  he  attained  the  age 
of  21  years.  Dayton  on  Surro- 
gates, 3d  ed.,  606-7. 

It  appeared  that  the  special 
guardians  appointed  for  petitioner 
on  the  other  accountings  of  the 
executors  had  failed  to  make  any 
proper  examination  of  the  execu- 
tors' accounts,  and  that  charges 
had  been  made  against  petitioner's 
share  of  the  estate  and  allowed  by 
the  decrees  made  upon  such  ac- 
countings for  sums  paid  out  for 
his  maintenance  and  education 
during  his  minority  which  were  of 
very  questionable  propriety.  The 
executors  resisted  the  application 
to  open  such  decrees  for  the  rea- 
son, among  others,  that  the  sums 
for  which  such  charges  were  made 
had  been  paid  over  to  petitioner's 
testamentary  guardian,  and  re- 
ceipts therefor  taken  from  such 
guardian,  and  claimed  that  peti- 
titioner's  remedy  was  to  call 
such    guardian     to     account    as 

Vol.  1©.— No.  6a. 


to  the  expenditure  of  such 
money. 

Held^  That  the  decrees  should 
be  opened  ;  that  whether  the 
payments  to  petitioner's  guardian 
should  constitute  a  satisfactory 
answer  to  the  complaints  and  ob- 
jections of  petitioner  could  not  be 
satisfactorily  determined  upon 
affidavits  made  in  support  of  or  to 
resist  this  proceeding.  That  the 
law  has  prescribed  a  different 
mode  of  investigation  by  allowing 
the  party  whose  interests  are  af- 
fected by  the  charges,  upon  evi- 
dence taken  in  the  usual  way,  to 
contest  their  legality  and  propri- 
ety ;  and,  as  petitioner  was  sup- 
plied with  no  adequate  opportu- 
nity for  doing  so  during  his 
minority,  that  privilege  under  the 
authorities  should  still  be  accorded 
him.  Dayton  on  Surrogates,  3d 
ed.,  606-7,  643. 

Order  reversed,  and  order  enter- 
ed opening  decrees. 

Opinion  by  Daniels^  J.;  Brady ^ 
/.,  concurs. 

REDEMPTION.     LIEN. 

N.  Y.  Supreme  Court.  General 
Term.  Fourth  Dept. 

The  People  ex  rel.  Alfred  Short 
et  al.,  appUs.^  v.  Orrin  S.  Bacon, 
late  sheriff,  respt 

Decided  Jan.,  1884. 

A  creditor  whose  judgment  is  procured  after 
his  debtor  has  made  a  general  assignment 
for  creditors  has  no  lien  on  the  debtor's 
real  estate  and  is  not  entitled  to  redeem. 

Appeal  from  judgment  dismis- 
sing an  alternative  writ  of  man- 
damus. 
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Relators,  as  judgment  creditors 
of  one  S.,  on  the  20th  of  February, 
1882,  tendered  to  the  sheriff  the 
amount  of  a  judgment  in  favor  of 
one  P.,  on  which  certain  premises 
of  S.  had  been  sold,  and  demanded 
a  deed  thereof,  which  was  refused, 
whereupon  they  procured  the 
mandamus  to  compel  him  to  exe- 
cute and  deliver  such  deed. . 

It  is  found  as  a  fact  that  the 
premises  in  question  were  con- 
veyed to  S.  by  his  father,  in  April, 
1872,  and  that  on  October  6,  1876, 
in  pursuance  of  an  agreement 
made  at  the  time  of  such  convey- 
ance, S.  executed  and  delivered  to 
his  father  a  mortgage  on  said 
premises  which  was  dated  back ; 
that  on  said  5th  day  of  October, 
I8763  S.,  being  insolvent,  made 
and  executed  a  general  assignment 
of  all  his  real  and  personal  prop- 
erty for  the  benefit  of  his  credi- 
tors, which  was  duly  recorded  and 
the  assignee  entered  upon  the  dis- 
charge of  his  duties ;  that  prior 
thereto  and  in  August,  1876,  P. 
recovered  judgment  against  S.,and 
that  execution  was  issued  thereon 
and  sale  of  the  premises  made  in 
November,  1880;  that  relator's 
judgment  was  recovered  after  the 
general  assignment  was  made ; 
that  subsequently  the  mortgage 
was  foreclosed,  relators  being  made 
parties  defendant ;  that  they  de- 
fended on  the  ground  that  the 
mortgage  was  fraudulent  and  void, 
but  were  unsuccessful  and  the 
mortgaged  premises  were  sold  to 
the  mortgagee,  who  still  holds  the 
title.  It  was  further  found  that 
no  part  of  the  premises  had  ever 
been  retransferred  to  S. 


The  Special  Term  found  as  a 
conclusion  of  law  that  at  the  time 
of  such  tender  and  demanding 
the  deed  relator's  judgment  was 
not  a  lien  on  said  premises,  and 
that,  in  consequence  thereof,  they 
were  in  no  condition  to  tender  the 
same. 

Thos,  M.  Howelly  for  applts. 

TT.  H.  Silvernaily  for  respt. 

Ifeldy  No  error;  there  is  no 
pretense  that  the  assignment  was 
fraudulent.  It  operated,  there 
fore,  to  put  out  of  the  assignor 
the  legal  title  to  the  premises,  and 
when  relator's  judgment  was  dock- 
eted against  him  it  did  not  become 
a  lien  upon  the  premises.  3  Cow., 
69 ;  id.,  36;  90  N.  Y.,  638;  46  id., 
677. 

Chautauqua  Co.  Bank  v.  Ris- 
ley,  19  N.  Y.,  370,  and  Hurd  v. 
West,  7  Cow.,  763,  distinguished. 

Assuming,  as  we  may,  from  the 
findings  of  fact  and  the  evidence, 
that  the  assignment  contained  the 
usual  power  of  sale,  there  was 
vested  in  the  assignee  the  legal 
title  and  the  right  to  confer  upon 
a  purchaser  a  perfect  estate  in  the 
lands.  2  Kern.,  394.  There  had 
been  no  reconveyance  by  the  as- 
signee back  to  the  assignor,  as  in 
the  case  of  Briggs  v.  Davis,  20 
N.  Y.,  16,  modified  in  21  id.,  674. 

As  Miller,  J.,  says,  in  Spring  v. 
Short,  90  N.  Y.,  644,  relators 
^^bad  no  lien  upon  the  premises. 
The  assignment  stands  in  their 
way  and  presents  an  insuperable 
difficulty  to  maintaining"  the 
right  of  redemption,  which  fails 
because  they  have  no  lien  upon 
the  premises.  Chap.  410,  Laws 
of  1847;   Code  Civ.  Pro.,  §  1460. 
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Judgment  affirmed,  with  costs. 

Opinion  by  Hardin^  J.;  Bar- 
ker,  J.^  concurs;  Smith,  P  J.y 
not  voting. 

SHERIFFS.     BONDS. 

N.  Y.  Supreme  Court.   General 
Term.     First  Dkpt. 

Jas.  P.  Connor,  exr.,  respt.,  v. 
Martin  Keese  et  ah,  appUs. 

Decided  March  7,  1884. 

A  deputy  sheriff  and  the  sureties  on  his  bond 
are  not  accountable  to  the  sheriff  for  the 
consequences  of  an  act  explicitly  directed 
by  the  latter,  or  by  the  undersheriff  whom 
the  sheriff  has  instructed  his  deputies  to 
obey. 

It  seems  that  a  deputy  sheriff  and  his  sureties 
on  a  bond  which  waives  notice  of  any  ac- 
tion brought  against  the  sheriff  for  any  act 
of  said  deputy,  and  stipulates  that  any  Judg- 
ment against  the  sheriff  obtained  therein 
shall  be  conclusive  evidence  of  their  liability 
to  him,  are  not  liable  for  the  costs  and  ex- 
penses of  appeals  from  said  judgment  to 
the  General  Term  and  Court  of  Appeals, 
unless  they  are  notified  of  such  appeals 
and  their  consent  to  prosecute  them  ob- 
tained. 

Appeal  from  judgment  entered 
upon  verdict  directed  by  the  Court 
at  Circuit. 

This  action  was  brought  by  the 
Sheriff  of  New  York  County 
against  the  defendant  K.,  who  was 
one  of  his  deputies,  and  the  other 
defendants  as  sureties  on  K.'s  offi- 
cial bond,  to  charge  them  with  the 
damages,  costs  and  expenses  in- 
curred by  the  sheriflf  in  an  action 
brought  against  him  for  a  false 
return  to  an  execution  made  by 
K.,  and  in  the  prosecution  of  ap- 
peals from  the  judgment  therein  to 
the  General  Term  and  the  Court  of 
Appeals.    By  K.'s  bond  his  sure- 


ties waived  notice  of  any  action 
brought  against  the  sheriff  for  any 
act  of  K.,  and  stipulated  that  any 
judgment  obtained  therein  against 
the  sheriff  should  be  conclusive 
evidence  of  their  liability  to  him. 
After  the  cloSe  of  plaintiff's  case 
defendants  offered  to  prove  that 
the  sheriff  had  directed  his  depu- 
ties to  obey  all  instructions  of  his 
under  sheiiff,  and  that  the  return 
made  by  K.,  for  which  the  action 
was  brought  and  the  judgment 
obtained  against  the  sheriff,  had 
been  made  by  K.  in  accordance 
with  instructions  received  by  him 
from  such  undersheriff.  Defend- 
ants also  offered  to  prove  that  the 
appeals  taken  by  the  sheriff  were 
not  requested  or  authorized  by 
them.  This  evidence  was  excluded 
and  a  verdict  directed  for  the 
plaintiff. 

E.  Wilder^  for  applts. 

Vanderpoely  Green  &  Cuming^ 
for  respt. 

Held,  That  a  deputy  sheriff  and 
his  sureties  are  not  responsible  to 
the  sheriff  for  the  consequences  of 
an  act  explicitly  directed  by  him, 
and  that  it  was  competent  for  the 
defendants  to  show  that  the  return 
was  made  by  the  express  direction 
of  the  undersheriff  whom  the 
sheriff  had  instructed  his  deputies 
to  obey,  and  in  such  form  as  that 
the  deputy  acted  simply  in  obedi- 
ence to  his  instruction. 

That  it  seems  that  the  evidence 
by  which  defendants  sought  to 
show  that  the  appeals  to  che  Gen- 
eral Term  and  the  Court  of  Ap- 
peals were  made  without  their 
authority  or  request  should  have 
been  admitted.      That  the   judg- 
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meDC  fixed  the  liability  of  defend- 
ants, and  it  would  seem  to  have 
been  the  duty  of  the  sheriflf,  if  he 
intended  to  fall  back  upon  the 
bond,  to  have  called  upon  the 
deputy  and  his  sureties  to  have 
determined  whether  or  not  they 
desired  any  further  action  in  the 
nature  of  an  appeal  to  be  taken  in 
the  case.  But  that,  without  pass- 
ing on  that  question,  the  judgment 
must  be  reversed  on  the  grounds 
already  considered. 

Judgment  reversed,  new  trial 
ordered. 

Opinion  by  Davis^  P.  J,;  Brady 
and  DanielSy  JJ.^  concur. 


CIVIL  DAMAGE  ACT. 
AGES. 


DAM. 


N.  Y.  Court  of  Appeals. 

Neu,  by  guardian,  respt.^  v. 
McKechnie  et  al.,  applls. 

Decided  April  29,  1884. 

A  vendor  of  liquors  is  liable  under  the  Civil 
Damage  Act  where  the  act  by  which  plain- 
tiff is  deprived  of  his  support  was  the  re- 
sult of  intoxication,  although  not  a  natural 
consequence  of  the  liquor  sold.  The  cause 
of  action  is  not  taken  away  or  mitigated 
because  the  injury  also  constitutes  a  crime. 

Defendants  sold  to  plaintiff's  father  lager 
beer  in  quantities  less  than  five  gallons  in 
violation  of  their  license.  In  consequence 
of  the  intoxication  produced  in  part  there- 
by plaintiff*s  father  murdered  his  wife  and 
committed  suicide.  Held,  That  defendants 
were  liable  for  the  damages  sustained  by 
plaintiff  for  loss  of  support  and  that  the 
case  was  one  where  exemplary  damages 
might  be  awarded. 

This  was  an  action  under  the 
Civil  Damage  Act  (Lawa  of  1873, 
Chap.  646).  It  appeared  that  at 
the  time  the  alleged  cause  of  action 


accrued  plaintiff  was  fifteen  years 
old,  living  with  his  parents  and 
dependent  upon  his  father  for  sup- 
port, when  the  latter  in  a  state  of 
intoxication,  produced  in  part  by 
the  use  of  lager  beer  sold  to  him 
by  defendants,  murdered  his  wife 
and  then  committed  suicide.  The 
defendants  were  manufacturers  of 
lager  beer.  They  had  no  license 
to  sell  it  in  less  than  quantities  of 
five  gallons.  The  proof  showed 
that  they  sold  plaintiff's  father 
and  delivered  at  his  house  on  the 
day  of  the  murder  a  small  keg 
holding  less  than  five  gallons  and 
that  they  were  in  the  habit  of 
making  sales  in  quantities  less 
than  five  gallons.  The  jury  ren- 
dered a  verdict  of  $600  for  plain- 
tiff. This  verdict  was  afllrmed  by 
the  General  Term. 

Henry  M.  Fields  for  applts. 

Wm.  H.  Smithy  for  respt. 

Heldy  That  the  conclusion  of  the 
jury  is  not  open  to  review  here.  It 
was  suflScient  that  the  act  which 
deprived  the  plaintiff  of  his  father 
and  of  the  support  which  he  trad 
before  enjoyed  was  the  result  of 
intoxication,  although  not  a  nat- 
ural consequence  of  the  use  of  the 
beer  sold  by  the  defendants. 

The  statute  does  not  even  re- 
quire that  the  vendor  shall  know 
that  drunkeness  leads  to  crime  of 
any  degree,  nor  even  that  it  is  the 
cause  of  beggary  and  poverty  and 
consequent  distress  to  the  drunk- 
ard's family.  75  N.  Y.,  229;  74 
id.,  509;  87  id.,  493.  The  cause 
of  action  is  neither  taken  away  nor 
mitigated  because  the  injury  also 
constitutes  a  crime. 

The  case  was  submitted  to  the 
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jury  as  one  in  which  plaintiff 
might  have  exemplary  damages. 

Ueld^  No  error ;  that  under  the 
circumstances  it  was  for  the  jury 
to  say  whether  something  more 
than  actual  damages  should  not 
be  allowed  for  the  benefit  of  the 
community  and  for  example^s 
sake,  defendants  having  sold  the 
beer  without  a  license  for  their 
pecuniary  profit.     56  N.  Y.,  321. 

Judgment  of  General  Term, 
affirming  judgment  on  verdict  for 
plaintiff,  affirmed. 

Opinion  by  Danforth,  J.  All 
concur. 


NEGLIGENCE. 
N.  Y.  Court  of  Appeals. 

Seybolt,  admrx,  respL,  v.  The 
N.  Y.,  L.  E.  &  W.  RR.  Co., 
applt. 

Decided  April  15,  1884. 

While  the  plaintiff  in  an  action  to  recover  for 
injuries  has  the  burden  in  the  first  instance 
of  showing  defendant's  negligence,  be  is  not 
bound  to  establish  a  case  free  from  reason- 
able doubt. 

A  railroad  company  owes  the  same  degree  of 
care  to  the  clerks  and  mail  agents  riding  in 
the  postal  car  as  it  does  to  passengers  in  its 
other  cars. 

Plaintiff's  intestate  was  a  postal  clerk  yirho 
was  transported  under  a  pass  issued  by.  de- 
fendant pursuant  to  a  requisition  of  a  su- 
perintendent of  the  government  mail  ser- 
vice. Held,  That  intestate  was  not  bound 
by  the  conditions  on  the  pass  exempting 
defendant  from  liability  for  negligence  ; 
that  the  pass  was  a  mere  voucher  for  the  in- 
formation of  defendant's  employees  and  the 
convenience  of  the  agent  and  did  not  con- 
stitute a  contract  between  defendant  and 
the  person  using  it. 

Affirming  8.  C.,.  18  W.  Dig.,  405. 

This  action  was  brought  to  re- 
cover   damages  for  the  death  of 


S.,  plaintiflTs  intestate,  who  was 
killed  in  consequence  of  a  train  of 
cars  on  defendant's  road  being 
thrown  from  the  track,  which  it 
was  claimed  occurred  through  de- 
fendant's negligence.  Plaintiff 
showed  a  situation  which  could 
only  have  been  produced  by  the 
operation  of  abnormal  causes.  At 
the  closing  of  the  case  defendant's 
counsel  requested  the  court  to  in- 
struct the  jury  that  the  burden  of 
proof  was  on  plaintiff  to  establish 
defeddant's  negligence  and  if  a 
reasonable  doubt  on  the  whole  ev- 
idence exists  of  the  negligence  of 
defendant  the  verdict  should  be  in 
in  its  favor.  The  court  refused 
this  request. 

Lewis  E.  Carry  for  applt. 

/.  F.  SeyboU^  for  respt. 

Heldy  No  error  ;  that  while  the 
burden  of  showing  negligence  on 
the  part  of  defendant  rests  in 
the  first  instance  on  the  plaintiff, 
vrhen  such  facts  are  shown  as  exist 
here  the  burden  of  proof  changes 
and  the  onus  rests  upon  the  defend- 
ant to  prove  that  the  injury  was 
caused  without  its  fault.  47  N.  Y., 
291;  39  id.,  227  ;  18  id.,  634;  60  id., 
121;  57  id.,  672;  67  id.,  697. 

AUo  heldy  That  a  party  in  a 
civil  action  upon  whom  the  burden 
of  proof  rests  is  not  bound  to  es- 
tablish  a  case  free  from  reasonable 
doubt.     4  Greenl.  on  Ev.,  §  29. 

It  appeared  that  S., plaintiff's  in- 
testate, was  an  employee  of  the  U. 
S.  mail  car.  The  court  held  that 
defendant  owed  the  same  degree 
of  care  to  the  clerks  and  mail 
agents  riding  on  the  postal  car  as 
it  did  to  passengers  riding  upon 
the  train. 
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Held,  No  error.  16  N.  Y.,  444; 
66  id.,  313;  96  Pa.,  266. 

It  appeared  that  S.  was  trans- 
ported under  a  pass,  on  the  back 
of  which  was  a  stipulation  exempt- 
ing defendant  from  liability  on  ac- 
count of  injuries  occurring  through 
its  negligence.  This  pass  with 
others  was  issued  on  a  requisition 
of  one  of  the  superintendents  of 
the  government  mail  service  for 
passes  for  the  employees  of  the 
postal  service,  which  requisition  it 
was  customary  to  issue  once  a 
month.  The  evidence  showed  that 
defendant  had  transported  the 
mails  for  a  long  time,  but  it  did 
not  appear  whether  this  service 
was  performed  under  an  express 
or  implied  contract.  The  statutes 
under  which  such  contracts  are 
made  (U.  S.  R.  S.,  Chap.  10,  Title 
46,  §§3997-4006)  provide  that  ev- 
ery railroad  company  carrying  the 
mail  shall  carry  without  extra 
charge  all  the  mailable  matter  with 
the  person  in  charge  of  the  same. 
The  compensation  of  the  company 
is  provided  for  and  is  graduated 
by  the  quantity  of  the  matter  car- 
ried and  the  distance  over  which 
it  is  to  be  transported. 

Held^  That  an  individual  trans- 
ported by  a  carrier  of  passengers 
may  debar  himself  by  a  contract 
founded  upon  a  sufficient  consid- 
eration from  any  claim  to  dama- 
ges for  injuries  to  his  person  or 
property  occasioned  by  the  negli- 
gence of  such  carrier  during  the 
course  of  transportation.  Such  a 
contract  to  be  binding  upon  a 
party  must  be  made  by  him  or 
some  one  authorized  to  act  in  his 
behalf.  Such  authority  may  some- 


times be  implied  from  certain  con- 
tract relations  existing  between 
the  parties,  as  between  master  and 
servant  or  principal  and  agent,  but 
no  such  implication  can  arise 
where  the  relations  of  the  parties 
are  regulated  and  defined  by  stat- 
ute. 32  K  Y.,  333;  66  id.,  313. 
Under  the  circumstances  presented 
the  pass  issued  to  plaintiff's  in- 
testate was  a  mere  voucher,  issued 
for  the  convenience  of  the  agent 
and  the  information  of  defendant's 
employees  and  did  not  constitute 
in  any  sense  a  contract  between 
defendant  and  the  person  using 
it. 

The  rule  that  a  person  who  vol- 
untarily accepts  a  ticket  or  a  re- 
ceipt purporting  to  contain  the 
conditions  of  the  contract  for  the 
transportation  of  persons  or  prop- 
erty is  thereby  deemed  to  have 
assented  to  such  conditions  has  no 
application  to  this  case. 

Judgment  of  General  Term,  af- 
firming judgment  for  plaintiff,  af- 
firmed. 

Opinion  by  Rugyr^  Ch.  J,  All 
concur. 


SERVICES. 
N.  Y.   Court    of   Appeals. 

McCarthy,  applt  v.  The  Mayor, 
&c.,  of  N.  Y.,  respt. 

Decided  April  29,  1884. 

The  eight  hour  statute  leaves  the  rate  of  wages 
open  to  be  fixed  by  the  agreement  of  parties 
intending  to  enter  into  the  relations  of  em- 
ployer and  employee.  Extra  labor  cannot 
be  required  nor  extra  compensation  deman- 
ded unless  an  agreement  therefor  has  been 
previously  made  by  the  parties. 

Where  an  employee  enters  upon  the  employ- 
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meat  understandiDg  that  ten  hours  labor 
per  day  are  required,  and  that  the  duration 
of  his  labors  are  dependent  on  extraneous 
circumstances  an  agreement  to  give  him 
extra  compensation  cannot  be  implied. 

This  action  was  brought  to  re- 
cover for  work,  labor  and  services 
rendered  by  plaintiff  for  defen- 
dant. He  was  employed  by  the 
Superintendent  of  the  Department 
of  Docks  as  a  scowman,  at  $2.60 
per  day,  from  June  27,  1874,  to 
March  4,  1876.  At  the  end  of  every 
two  weeks  during  that  time  he  re- 
ceived payment  for  his  services  at 
the  rate  of  $2.60  per  day,  signing 
a  pay  roll  containing  a  receipt  in 
full.  He  now  seeks  to  recover  for 
two  hours  extra  work  rendered 
upon  each  day,  alleging  that  he 
worked  ten  hours  in  each  day  and 
also  141  hours  in  addition.  No 
claim  was  made  by  plaintiff  for 
extra  wages  until  about  three 
years  after  the  last  payment. 

Denis  A.  Spellissy^  forapplt. 
D.  J.  DeaUy  for  respt. 

Held^  That  a  promise  to  pay  for 
the  extra  hours  cannot  be  implied ; 
that  the  ''eight  hours  statute," 
Laws  of  1870,  Chap.  386,  leaves 
the  rate  of  wages  open  to  be  fixed 
by  the  agreement  of  the  parties 
intending  to  enter  into  the  rela- 
tions of  employer  and  employee. 
The  intent  of  the  act  was  to  place 
the  control  of  the  hours  of  labor 
within  the  discretion  of  the  em- 
ployee, and  give  him  the  privilege, 
at  his  option,  of  declining  to  work 
beyond  the  time  fixed  by  the 
statute,  or  if  he  did  so  work  to 
authorize  him  to  secure  extra  com- 
pensation for  extra  work  by  stip- 
ulation for  it  in  the  contract  of 


employment.  Neither  extra  labor 
can  be  required  nor  extra  compen- 
eation  demanded  unless  an  agree- 
ment therefor  has  previously  been 
made  by  the  parties. 

Plaintiff  entered  into  the  em- 
ployment with  knowledge  and  un- 
derstanding of  the  custom  of  the 
department  requiring  ten  hours 
labor  in  each  calendar  day's  em- 
ployment, and  that  his  services  as 
a  scowman  were  to  be  rendered 
mainly  upon  the  water,  and  the 
duration  of  the  hours  of  labor 
would  necessarily  depend  on  the 
action  of  the  wind  and  tide. 

Heldy  That  an  agreement  could 
not  be  implied  from  the  circum- 
stances in  this  case  to  give  him 
extra  compensation.  Sach  an  im- 
plication arises  only  when  the  ser- 
vices are  rendered  under  circum- 
stances authorizing  an  expectation 
of  compensation  therefor,  or  the 
inference  that  they  would  not 
otherwise  have  been  rendered.  6 
Cow.,  631;  3  N.  Y.,  312;  14 
Wend.,  209;  4  Otto,  403;  37 
Conn.,  219;  48  N.  H.,60. 

Judgment  of  General  Term,  af- 
firming judgment  on  verdict  for 
defendant,  affirmed. 

Opinion  by  Ruger,  Oh.  J.  All 
concur. 


FORGERY.     EVIDENCE. 

N.  Y.  Court  op  Appeals. 

The  People,  respts.,    v.    D'Ar- 
gencour,  applt. 

Decided  April  29,  1884. 

On  an  indictment  for  the  forgery  of  bank  . 
notes  tlie  incorporation  of  the  bank  may  be 
proved  by  testimony  of  the  mostgeneral 
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character  and  it  is  not  necessary  to  produce 
the  act  of  incorporation  or  the  law  under 
which  it  was  incorporated. 

Testimony  of  the  engraver  of  the  American 
Bank  Note  Co.  that  said  company  engraved 
the  plates  from  which  the  genuine  notes 
were  printed  and  that  such  plates  were  in 
the  vaults  of  the  company  is  sufficient  to 
show  that  defendant  had  no  authority  to 
make  the  plate  alleged  to  be  forged. 

A  failure  to  charge  an  intent  to  defraud  in  an 
indictment  for  forgery  in  the  second  de- 
gree, committed  before  the  Penal  Code 
went  into  effect,  is  not  a  fatal  defect. 

Affirming  S.  C,  18  W.  Dig.,  632. 

The  defendant  was  indicted  for 
forgery  in  the  second  degree,  and 
convicted  on  the  first  count  in  the 
indictment.  This  charged  that  de- 
fendant made  and  engraved  and 
caused  and  procured  to  be  made 
and  engraved  a  plate  in  the  form 
and  similitude  of  a  promissory 
note  issued  by  a  bank  in  Havana, 
Cuba,  for  the  payment  of  fifty 
centaros,  said  bank  being  incorpo- 
rated under  the  laws  of  Spain, 
without  the  authority  of  said  bank. 
The  only  evidence  of  the  incorpo- 
ration of  said  bank  was  the  testi- 
mony of  a  witness  for  the  people, 
who  swore  that  he  was  a  banker 
in  New  York  city,  and  had  been 
in  the  bank  named  in  the  forged 
note  ;  that  said  bank  issued  notes 
which  were  received  as  money  ; 
that  his  firm  were  agents  of  said 
bank  in  the  city  of  New  York ; 
that  when  he  was  in  said  bank  he 
saw  banking  business  carried  on. 
He  also  swore  that  the  bank  was 
incorporated  under  the  laws  of 
Spain  ;  that  he  saw  the  articles  of 
incorporation  in  a  book  which  was 
in  the  court  room  the  day  of  the 
trial ;  that  from  what  he  saw  there 
and  also  from   what    he  saw  in 


the  official  organ,  the  paper  of  the 
Spanish  government,  he  believed 
it  to  be  so ;  that  said  paper  was 
published  by  the  government  and 
only  contains  official  news,  the 
chief  laws,  and  any  change  in  the 
administration  that  interests  the 
public.  The  engraver  connected 
with  the  American  Bank  Note  Co. 
testified  that  said  company  en- 
graved the  plates  from  which  the 
genuine  notes  of  the  bank  were 
printed  and  which  plates  were 
then  in  the  vaults  of  said  com- 
pany. 

Wm.  F.  Kintzing^  for  applt. 

Peter  B,  Olney,  Dist.-Atty.,  for 
respts, 

Held^  That  the  evidence  was 
sufficient  to  show  the  existence  of 
the  bank,  without  producing  the 
taw  to  establish  the  fact  that  the 
bank  had  been  incorpoi-ated  and 
the  act  of  incorporation. 

On  an  indictment  for  the  forgery 
of  bank  notes  it  is  not  necessary  to 
prove  by  direct  evidence  the  in- 
corporation of  the  bank.  Testi- 
mony of  the  most  general  charac- 
ter is  sufficient  for  such  a  purpose. 
21  Wend.,  309. 

The  provisions  of  the  Code  of 
Civil  Procedure,  §§  942,  956-958, 
as  to  proving  documents  have  no 
application  to  an  indictment  for 
counterfeiting  bank  notes. 

Also  held^  That  it  was  not  ne- 
cessary to  set  forth  in  the  indict- 
ment the  meaning  of  the  word 
centaros. 

Sanabria  v.  People,  24  Hun,  270, 
distinguished. 

Also  held^  That  the  testimony 

of   the  engraver  of  the  American 

I  Bank  Note  Co.  was  sufficient  to 
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show  that  defendant  had  no  au- 
thority to  make  the  plate  alleged 
to  be  forged. 

The  indictment  charged  an  of- 
fence in  violation  of  §§  30  and  31 
of  3  R.  S.  (7th  ed.),  2488.  No 
intent  to  defrand  was  charged.  The 
offense  was  committed  in  Septem- 
ber, 1882,  before  the  Penal  Code 
went  into  effect.  It  was  claimed 
that  a  failure  to  charge  an  intent 
to  defraud  was  a  fatal  defect  in 
the  indictment. 

Held^  Untenable. 

Judgment  of  General  Term, 
affirming  judgment  of  conviction, 
affirmed. 

Opinion  by  Miller^  /.  All  con- 
cur. 


SECOND  OFFENSE. 
SENTENCE. 

N.   Y.  Court  of  Appeals. 

The  People,  respts.,  v.  Raymond, 
applt. 

Decided  April  29,  1884. 

Defendant  was  convicted  of  forgery  in  tlie 
first  degree  in  liaving  disposed  of  a  forged 
coupon.  There  was  proof  that  the  coupon 
had  been  altered,  the  number  having  been 
changed.  EM,  That  the  evidence  was 
sufficient  to  show  an  intent  to  defraud. 

To  bring  a  case  within  the  provisions  of  §  688, 
Code  Grim.  Pro.,  it  is  not  necessary  that  the 
second  o£Fence  shall  be  of  the  same  charac- 
ter or  grade  as  tlie  first. 

Defendant  had  previously  been  convicted  of 
forgery  in  the  tliird  degree.  Held,  That  as 
defendant  had  previously  been  convicted  of 
a  felony,  the  life  penalty  on  a  second  con- 
viction was  not  discretionary,  but  imper- 
ative. 

Affirming  8.  C,  18  W.  Dig.,  587. 

The  defendant  was  convicted  of 
forgery  in  the  first  degree,  second 
offense,  and  was  sentenced   to  be 

Vol.  19--NO.  6b. 


imprisoned  in  the  State  Prison  for 
life.  The  first  conviction  was  on 
March  19,  1877,  of  forgery  in  the 
third  degree,  and  the  accused  was 
sentenced  to  the  State  Prison  for 
five  years.  The  indictment  charg- 
ed that  on  September  1,  1883,  de- 
fendant, with  intent  to  defraud, 
disposed  of  a  forged  coupon  of  the 
Union  Pacific  RR.  Co.  There  was 
proof  tending  to  show  that  the 
coupon  in  question  had  been  alter- 
ed, the  number  having  been  chang- 
ed. 

James  Johnston^  for  applt. 

John  Vincent,  for  respts. 

JSeldy  That  the  evidence  was 
sufficient  to  show  an  intent  to  de- 
fraud on  the  part  of  the  accused. 

Also  held,  That  the  first  offense 
of  which  the  accused  was  convicted 
was  not  an  element  of,  or  included 
in  the  second,  but  was  simply  a 
fact  in  his  past  history,  which  the 
law  takes  into  consideration  when 
prescribing  punishment  for  the 
second  offense. 

Also  held.  That,  under  section 
688  of  the  Code  of  Criminal  Pro- 
cedure, the  accused  having  been 
previously  convicted  of  a  felony, 
the  life  penalty  was  no  longer  dis- 
cretionary but  imperative.  To 
bring  a  case  within  the  provision 
of  said  section  it  is  not  necessary 
that  the  second  offense  sliall  be  of 
the  same  character  and  grade  as 
that  which  resulted  in  the  first 
conviction.     Code  Cr.  Proc,  §689. 

Judgment  of  General  Term,  af- 
firming judgment  of  conviction, 
affirmed. 

Opinion  by  Finch,  J.  All  con- 
cur. 
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DEVISEES.     FRAUD. 

N.  Y.  Supreme  Court.  General 
Term.     First  Dbpt. 

Wilt  Wakeman  Morris  et  al., 
respts.,  V.  Henry  D.  Morris,  applt. 

Decided  March  7, 1884. 

A  devisee  under  a  will  can  maintain  an  action 
to  set  aside  conveyances  made  by  the  testa- 
tor during  his  life  time,  subsequent  to  the 
date  of  his  will,  as  having  been  obtained 
from  said  testator  by  undue  influence  and 
in  fraud  of  the  rights  of  such  devisee  under 
the  will,  without  previously  procuring  the 
admission  of  the  will  to  probate. 

Appeal  from  an  interlocutory 
judgment  overruling  a  demurrer 
to  the  complaint. 

This  action  was  brought  by 
plaintiffs  as  devisees  under  the 
will  of  Eliza  Wilt  to  set  aside  cer- 
tain conveyances  of  the  real  prop- 
erty devised  to  them  by  the  will 
made  by  the  testatrix  subsequent 
to  the  date  of  the  will  and  which 
plaintiffs  alleged  were  obtained 
from  her  by  undue  influence  and 
in  fraud  of  their  rights  under  the 
will.  The  complaint  was  demurred 
to  as  not  containing  facts  sufficient 
to  constitute  a  cause  of  action, 
principally  for  the  reason  that  it 
appeared  upon  its  face  that  the 
will  of  the  testator  had  never  been 
probated  or  offered  for  probate. 

Sullivan  <6  Cromwell  for  applt. 

William  O,  Choate,  for  respt. 

Held^  That  before  the  enactment 
of  the  Statute  providing  for  the 
proof  of  wills  in  Surrogate's  or 
other  courts  no  proceeding  of  that 
nature  was  essential  to  the  right  of 
the  party  to  maintain  such  an  ac- 
tion, but  the  right  could  well  be 
asserted   under  the  provisions   of 


the  will,  and  proof  of  its  execu- 
tion might  be  made  as  a  part  of 
the  evidence  in  the  action  for  the 
recovery  of  the  property  or  the  es- 
tablishment of  the  rights  claimed 
to  be  secured  or  created  under  it, 
Greenleaf  on  Evidence,  5th  Ed., 
§672;  19  Johns.,  386;  id.,  12,  192; 
5  Cow.,  221;  1  Wend.,  407;  4  id., 
278;  4  Paige,  623;  that  by  no  pro- 
vision of  the  Statute  conferring 
authority  to  take  proof  of  the  ex- 
ecution of  a  will  has  this  preceding 
right  secured  by  the  common  law 
been  taken  away,  and  the  party, 
therefore,  whose  title  to  real  prop- 
erty is  dependent  upon  a  will  may 
still  proceed  in  that  manner  al- 
though the  will  itself  may  not 
have  been  formally  proved  before 
the  Surrogate. 

Judgment  affirmed. 

Opinion  by  Daniels ^  J,;  Brady^ 
/.,  concurs. 


MANDAMUS.      SURROGATES. 

N.  Y.  Supreme  CouuT.  General 
Term.    First  Dbpt. 

The  People  ex.  rel.  Richard  J. 
Morgan  et  al.,  v.  The  Surrogate  of 
the  County  of  New  York. 

Decided  March  28,  1884. 

When  a  Surrogate  declines  to  exercise  a  con- 
ceded jurisdiction,  and  to  act  until  the 
happening  of  a  contingency  which  may 
never  happen,  for  an  inadequate  or  inde- 
fensible reason,  a  writ  of  mandamus  may 
properly  issue  to  command  the  Surrogate 
to  exercise  jurisdiction  with  respect  to  such 
matters  witliin  his  jurisdiction  upon  which 
he  declines  to  act. 

Motion  for  a  writ  of  peremptory 
mandamus. 
Upon  the  settlement  of  the  ac- 
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counts  of  the  executrix  of  the 
estate  of  Charles  Morgan, deceased, 
it  was  claimed  by  the  contestants 
that  certain  alleged  gifts  of  stock 
to  certain  of  the  children  of  the 
testator  and  legatees  under  the 
will  were  invalid  by  reason  of  un- 
dne  influence  and  fraud  practiced 
npon  the  testator,  and  that  such 
stock  should  be  regarded  as  assets 
of  the  estate  ;  and  further  it  was 
claimed  that  such  alleged  gifts 
were  advances  and  went  in  ademp- 
tion of  the  legacies  to  said  alleged 
donees.  The  Surrogate  of  New 
York  County  decided  he  had  not 
jurisdiction  to  pass  upon  the  ques- 
tion of  the  validity  of  the  gifts, 
which  was  dependent  npon  the 
question  as  lo  whether  fraud  and 
undue  influence  had  been  practiced 
upon  the  testator,  and  that  he,  as 
a  matter  of  expediency,  declined 
to  pass  upon  the  question  as  to 
whether  the  advancements  went 
in  ademption  of  the  legacies  until 
by  a  suit  in  equity  brought  by 
some  of  the  parties  interested  the 
question  had  been  determined  as  to 
whether  the  gifts  were  valid.  The 
relators,who  were  interested  in  the 
estate, applied  for  a  writ  of  peremp- 
tory mandamus  to  require  the  Sur- 
rogate to  pass  upon  the  question 
upon  which  he  declined  to  pass  as 
to  whether  the  alleged  gifts  were 
advances  which  went  in  ademption 
of  the  legacies  respectively,  to  the 
end  that  there  might  be  a  complete 
and  full  settlement  of  the  affairs 
of  the  estate. 

F.  N.  BangSy  for  relators. 

John  H.  Davenport^  for  execu- 
trix. 

Held^  We  do  not  think  the  decis- 


ion of  the  Surrogate  with  respect 
to  his  jurisdiction  to  pass  upon 
the  validity  of  the  gifts  can  be  re- 
viewed or  that  any  different  adju- 
dication can  be  properly  compelled 
by  writ  of  mandamus.  But  al- 
though the  question  is  not  free 
from  doubt,  we  think  that  the 
writ  would  be  awarded  to  compel 
the  Surrogate  to  pass  npon  the 
question  as  to  whether  the  alleged 
gifts  were  in  fact  advancements  to 
the  several  donees  made  by  the 
testator  in  ademption  of  legacies 
bequeathed  to  them  respectively 
by  his  will.  This  question  was 
clearly  within  the  jurisdiction  of 
the  Surrogate  in  the  proceeding 
before  him,  but  he  has  ruled  as  a 
mere  question  of  expediency  that 
inasmuch  as  the  other  question 
cannot  be  tried  by  him  for  want  of 
jurisdiction,  he  will  decline  all  ac- 
tion on  the  questions  of  advance- 
ment and  ademption  until  the 
question  of  fraud  and  undue  in- 
fluence in  obtaining  the  stock  shall 
be  first  determined  by  some  other 
court  of  competent  jurisdiction. 

The  application  for  mandamus 
relates  solely  to  this  conclusion, 
and  the  questions  presented 
whether  the  declining  to  proceed 
and  dispose  of  the  question  of 
which  he  has  jurisdiction  is  such  a 
judgment  as  can  only  be  reviewed 
by  appeal  or  such  an  exercise  of 
discretion  in  a  judicial  proceeding 
as  precludes  the  interference  of 
this  court  by  a  writ  of  mandamus. 

On  such  a  settlement  as  is  sought 
in  these  proceedings,  the  parties 
are  entitled  to  a  full  determination 
of  all  the  questions  touching  the 
disposition  of  the  property  of  the 
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testator  of  which  the  Surrogate 
has  clear  jurisdiction,  and  neither 
party  has  a  right,  upon  a  mere 
suggestion  that  another  contro- 
versy may  arise  in  some  other 
tribunal  which  will  affect  a  portion 
of  the  estate,  to  arrest  the  action 
of  the  Surrogate  till  a  suit  over 
such  controversy'which  may  never 
be  bpgun  shall  be  instituted  and 
disposed  of,  thus  indefinitely  ar- 
resting the  settlement  of  the  affairs 
of  said'  estate. 

Writ  awarded. 

Opinions  by  Davis^  P,  /.,  and 
Daniels,  J.;  Brady,  J.,  concurs. 


STAY. 


N.  Y.  Supreme  Court.     General 
Term,    First  Dept. 

Ferdinand  Jung,  individually 
and  as  assignee,  applL,  v.  Moses 
May,  respt. 

Decided  March  7,  1884. 

Proceedings  will  be  stayed  in  an  action 
brought  by  an  assignee  under  a  general 
assignment  to  have  a  portion  of  a  decree 
made  upon  his  accounting  charging  him 
with  certain  sums  payable  to  defendant 
declared  satisfied  by  a  compromise  with 
said  defendant,  when  it  appears  that,  prior 
to  the  commencement  of  such  action,  the 
defendant  therein  had  commenced  an  ac 
tion  against  the  assignee  and  the  sureties 
on  his  bond  to  secure  the  performance  of 
the  trusts  created  by  the  assignments  in 
which  the  assignee  had  interposed  an  an- 
swer alleging  payment  of  defendant's 
claims  under  the  terms  of  the  said  compro- 
mise. 

Appeal  from  an  order  staying 
plaintiffs  proceedings  in  this  ac- 
tion. 

This  action  was  brought  by 
plaintiff,  as  an  assignee  under  a 


general  assignment,  to  have  a  por- 
tion of  a  decree  made  upon  his 
accounting  declared  satisfied  so 
far  as  it  charged  him  with  the  pay- 
ment of  certain  sums  to  defend- 
ant, by  a  payment  of  the  same 
under  the  terms  of  a  compromise 
entered  into  by  him  with  defend- 
ant. The  stay  of  proceedings  was 
asked  for  on  the  ground  that,  pre- 
vious to  the  commencement  of 
this  action,  an  action  had  been 
commenced  by  defendant  against 
plaintiff  and  the  sureties  on  his 
bond  to  enforce  performance  of 
the  trusts  created  by  the  assign- 
ment, in  which  plaintiff  had  inter- 
posed an  apswer  setting  up  pay- 
ment of  defendant's  claims  under 
the  terms  of  the  said  compromise. 

Benjamin  M.  Stillwell^  for 
applt. 

Ira  Leo  Bamberger^  for  respt. 

Held,  That  the  right  of  the  par- 
ties in  each  action  depended  upon 
the  same  state  of  facts,  and  that 
plaintiff  could  be  fully  protected 
by  establishing  the  defence  con- 
tained in  the  answer  of  himself 
and  his  sureties  in  the  suit  brought 
against  them  by  defendant.  That 
the  concurrent  pfosecution  and 
defence  of  both  actions  could  not 
regularly  be  permitted  ;  and  that, 
since  defendant's  action  was  first 
commenced,  he  was  entitled  to 
have  it  first  tried  and  the  pro- 
ceedings in  this  action  in  the 
meantime  stayed.     12  Hun,  149. 

Order  affirmed. 

Opinion  by  Daniels^  J,;  Dans, 
P.  J.,  and  Brady,  J.,  concur. 
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ASSESSMENTS. 

N.  Y.  Supreme  Court.   General 
Term.    First  Dept. 

Franklin  H.  Delano,  trastee, 
appU.y  V.  The  Mayor,  &c.  of  the 
City  of  New  York,  respt. 

Decided  March  7,  1834. 

An  owner  of  real  property  in  New  York  City 
who  has  paid  an  assessment  on  suck  prop- 
erty, which  was  not  void  upon  its  face, 
may  maintain  an  action  against  the  city  to 
recover  back  a  portion  of  sucii  assessment 
which  has  been  adjudged  to  have  been  ille- 
gally imposed  in  a  proceeding  instituted  by 
anotlier  person  owning  property  subject  to 
the  same  assessment,  although  such  portion 
of  said  assessment  has  never  been  adjudged 
to  be  invalid  as  against  the  plaintiff  in  a 
direct  proceeding  brought  by  him  to  review 
the  same. 

Motion  for  judgment  upon  a 
verdict  directed  by  court  below 
subject  to  opinion  of  General 
Term. 

In  1847  the  Common  Council  of 
New  York  city  granted  to  the 
Hudson  River  RR.  Co.  the  right 
to  lay  a  track  in  Eleventh  avenue 
provided  it  should  grade,  regu- 
late, pave  and  keep  in  repair  a 
space  25  feet  in  width  in  and  about 
its  tracks.  The  railroad  company 
never  paved -any  part  of  Eleventh 
avenue,  and  in  1875  the  avenue 
was  paved  by  the  city  and  the 
whole  cost  thereof  was  assessed 
upon  the  property  fronting  on 
said  avenue,  and  no  part  of  such 
cost  was  assessed  upon  the  rail- 
road company.  Plaintiff  was  Ihe 
owner  of  real  property  fronting  on 
Eleventh  avenue,  and  his  agent, 
who  was  ignorant  of  the  duty  of 
the  railroad  company  to  contrib- 
ute toward  the  expense  of  such 


pavement,  paid  the  full  assess- 
ment upon  such  property.  Sub- 
sequently it  was  adjudged,  in  a 
proceeding  instituted  by  one  Ap- 
pleby, 6  Hun,  427,  that  a  portion 
of  the  expense  of  the  pavement 
should  have  been  assessed  upon 
the  railroad  company  and  that  the 
imposition  pf  the  whole  expense 
upon  the  property  owners  was  il- 
legal. Plaintiff  then  began  this 
action  to  recover  back  the  amount 
paid  by  his  agent  in  excess  of  what 
the  assessment  should  have  been. 
It  was  contended  on  the  part  of 
the  city  that  the  action  could  not 
be  maintained,  for  such  an  action 
could  only  be  maintained  either 
when  the  assessment  was  void  up- 
on its  face  or  when  it  had  been 
adjudged  to  be  invalid  as  against 
the  plaintiff  in  a  direct  proceed- 
ing brought  by  him  to  review  it. 

John  C.  Shaw,  for  applt. 

David  J.  DeaUj  for  respt. 

Beld,  That  plaintiff  at  the  time 
of  the  payment  had  no  personal 
charge  of  the  property  and  his 
agent  who  made  it  was  ignorant 
of  the  duty  of  the  railroad  com- 
pany to  pay  part  of  the  tax  and  of 
the  failure  of  the  city  to  charge 
such  company  with  its  proportion 
of  the  expense,  and  inasmuch  as 
the  imposition  of  the  whole  ex- 
pense upon  the  property  subject 
to  the  assessment  had  been  de- 
clared to  b3  illegal,  and  it  had  on 
application  been  reduced,  it  was 
established,  if  not  conceded,  that 
a  sum  in  excess  of  what  the  city 
was  entitled  to  had  been  paid  into 
its  treasury,  and  the  action  to  re- 
cover it  back  could  therefore  be 
maintained  upon  the  authority  of 
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Sirasburgh  v.  Mayor,  87  N.  Y., 
452. 

Judgment  ordered  for  plaintiff. 

Opinion  by  Brady^  J.;  Daniels^ 
/.,  concurs. 


NEGOTIABLE  PAPER. 

N.  Y.  Supreme  Court.    General 
Term.     Fourth  Dept. 

Willard  Muzzey,  respL^  v.  Wm. 
G.  Cable,  applt 

Decided  Jan.,  1884. 

The  recital  in  a  promissory  note  that  it  was 
given  for  value  received  and  a  seal  attached 
thereto  are  each  presumptive  evidence  that 
the  note  was  given  for  a  valuable  consider- 
ation, and  to  overcome  such  presumption 
evidence  must  be  produced  that  there  was 
no  consideration. 

Tlie  fact  that  the  note  was  given  by  the  mak- 
er to  his  wife  will  not  of  itself  overcome 
such  presumption. 

Appeal  from  judgment  in  favor 
of  plaintiff,  entered  on  the  report 
of  a  referee. 

Action  for  conversion  of  personal 
property  which  was  covered  by  a 
chattel  mortgage  to  plaintiff. 

In  June,  1878,  one  C.  gave  to  his 
wife,  Emraa,a  promissory  note  un- 
der seal  for  $500,  which  note  recited 
that  it  was  given  for  value  received. 
Plaintiff,  in  Aug.,  1879,  purchased 
this  note  under  an  agreement  with 
C.  that  the  latter  would  execute  a 
chattel  mortgage  to  secure  it.  C. 
accordingly  executed  a  mort- 
gage covering  the  property  in 
question  and  plaintiff  paid  $360 
towards  the  purchase  price.  De- 
fendant gave  no  evidence  to  show 
a  want  of  consideration  for  the 
note  or  mortgage. 

Walter  L.  Sessions,   for  applt. 


O,  R.  Lockwoody  for  respt. 

Held,  That  proof  of  the  signa- 
ture to  the  sealed  note  was  suflB- 
cient  to  raise  the  presumption  that 
it  was  duly  sealed,  though  nothing 
is  stated  in  the  body  of  the  note 
indicating  a  seal.  1  E.  D.  Smith, 
335  ;  that  the  recital  of  value  re- 
ceived and  the  seal  attached  to  the 
note  are  and  each  is  presumptive 
evidence  that  the  note  was  given 
for  a  valuable  consideration,  and 
that  to  overcome  such  presump- 
tion evidence  must  be  produced 
that  there  was  no  consideration 
for  the  note.  14  Hun,  198.  It  was, 
therefore,  as  the  case  stood,  for 
the  referee  to  follow  the  presump- 
tions arising  from  the  production 
of  the  note  in  evidence.  The  cir- 
cumstance that  the  note  was  given 
by  C.  to  his  wife  did  not,  of  itself, 
overcome  the  presumption.  If 
there  had  been  evidence  of  a  want 
of  consideration  for  the  note,  or  of 
its  fraudulent  inception,  due 
weight  might  have  been  given  to 
the  circumstance.  But  the  bur- 
den of  showing  a  want  of  conside- 
ration for  the  note  or  fraud  in  its 
inception  was  upon  defendant, and 
he  gave  no  evidence  thereof  and 
the  presumptions  were  properly 
allowed  to  support  the  conclusion 
that  the  note  was  valid  in  its  in- 
ception and  the  proper  foundation 
for  the  chattel  mortgage  and  its 
good  faith.  17  Hun,  327;  69  N.  Y., 
390  ;  10  Hun,  691 ;  If  id.,  224  ;  14 
id.,  278. 

Seeing  that  the  chattel  mortgage 
was  given  to  secure  a  note  given 
for  a  valuable  consideration,  it  was 
competent  for  the  referee  to  find 
that    the    chattel    mortgage    was 
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given  in  good  faith  and  operated 
as  a  valid  security  of  the  note. 
Having  a  valid  chattel  mortgage 
upon  the  property,  properlj^  exe- 
cuted and  tiled  before  defendant's 
lien  attached,  plaintiff  was  enti- 
tled to  the  possession  of  the  prop- 
erty, and  the  conversion  of  it  by 
defendant  was  unjustified. 

If  the  consideration  of  the  note 
and  mortgage  had  been  properly 
challenged  at  the  trial  plaintiff 
might  have  given  further  evidence 
on  that  subject.  Defendant  is  not 
in  a  situation  now  to  say  that  the 
note  and  mortgage  were  given 
without  consideration.  44  N.  Y., 
415  ;  58  id.,  541 ;  3  Hun,  598, 

Had  the  referee  found  upon  the 
evidence  before  him  that  there  was 
no  consideration  for  the  note  and 
the  chattel  mortgage  his  finding 
would  have  been  against  the  evi- 
dence and  without  any  evidence 
to  support  it,  and  it  would  have 
been  our  duty  to  reverse.  55  Barb., 
293. 

Judgment  affirmed. 

Opinion  by  Hardin^  J,;  Smith, 
P.  /.,  and  Barker^  /.,  concur. 


PARTNERSHIP.      EVIDENCE. 

N.Y.  Supreme  Court.  Gknerai/ 
Term.  Fourth  Dept. 

The  Metropolitan  Natl.  Bk., 
plff'^  V.  William  B.  Sirret,  impld., 
deft 

Decided  Jan.,  1884. 

Ono  8.,  a  general  partner  in  a  firm,  desired  to 
become  a  limited  partner  and  procured  a 
friend  to  temporarily  purchase  the  stock  of 
the  firm,  loaning  him  his  check  for  the 
amount  required.    The  friend  thereupon 


purchased  the  stock  and  gave  the  check  to 
the  firm,  which  paid  it  over  with  other 
checks  to  the  amount  of  $40,000  to  S.,  who 
then  gave  a  check  for  $40,000  as  liis  capital 
to  the  new  firm.  The  stock  was  then  re- 
purchased by  the  new  firm  for  the  same 
price  and  payment  made  by  check,  which 
was  returned  to  8.  in  payment  for  the  one 
loaned.  In  an  action  on  a  note  given  by 
the  firm,  which  S.  defended  on  the  ground 
that  he  was  only  a  special  partner,  the  court 
excluded  evidence  offered  to  show  that  the 
bank  account  of  8.  was  made  up  of  county 
moneys  deposited  by  8.  as  County  Treas- 
urer. Hdd,^  Error;  that  the  evidence  of- 
fered was  competent  on  the  question  of  the 
good  faith  of  the  transaction. 

Motion  for  new  trial  after  ver- 
dict for  defendant  on  exceptions 
ordered  heard  in  the  first  instance 
at  General  Term. 

Action  upon  a  promissory  note 
dated  Aug.  12,  1878,  made  by  the 
firm  of  Sirret  &  Stafford,  and  the 
complaint  alleged  that  said  firm 
was  composed  of  Wm.  B.  Sirret, 
Lucian  A.  Sirret  and  Robert  Staf- 
ford. The  execution  of  the  note 
was  not  denied,  but  the' answer  of 
Wm.  B.  Sirret  alleged  that  said 
firm  was  a  limited  partnership  and 
that  he  was  only  a  special  partner. 

The  facts  in  relation  to  the  for- 
mation of  said  partnership  shown 
on  this  trial  were  similar  to  those 
shown  in  action  No.  1  between  the 
same  parties,  reported  in  15  W. 
Dig.,  289. 

In  the  course  of  the  trial  plain- 
tiff offered  to  show  that  "  the  ac- 
count of  Wm.  B.  Sirret  with  the 
Third  National  Bank,  on  which 
his  check  was  drawn,  was  made 
up  of  county  moneys,  funds  re- 
ceived of  Wm.  B.  Sirret  as  County 
Treasurer  belonging  to  the  coun- 
ty."    This  was  excluded. 

The  court   refused   to  direct  a 
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verdict  for  plaintiflf,  and  submitted 
to  the  jury  the  question  whether 
the  check  given  by  Wm.  B.  Sir- 
ret  as  his  share  of  the  capital  was 
contributed  to  the  firm  before 
Dec.  28,  1875,  at  2  p.  M.  The  jury 
rendered  a  verdict  for  defendant 
and  answered  the  question  in  the 
affirmative. 

Morey  &  IgleJiart^  for  deft. 

Wm,  B.  Horiiblower,  for  plflf. 

Held^  That  the  decision  in  ac- 
tion No.  1  should  be  followed  in 
this  case.  15  W.  Dig.,  289.  See 
also  28  Hun,  222. 

Also  held.  That  the  court  erred 
in  excluding  the  evidence  offered  ; 
•that  if  it  had  been  received  it 
would  have  tended  to  strengthen 
the  evidence  offered  by  plaintiff  to 
show  that  there  had  not  been  a  cash 
contribution  in  good  faith  by  the 
special  partner  at  the  time  of  the 
attempted  organization  of  a  limit- 
ed partnership.  In  effect  the  offer 
was  to  show  that  Sirret  took  out 
of  moneys  in  his  account  belong- 
ing to  him  in  his  official  character 
as  treasurer  a  sum  sufficient  to  en- 
able him  to  make  a  temporary  loan 
to  Stillman  to  put  him  in  funds  to 
buy  the  stock  and  to  hold  the 
same  temporarily  before  trans- 
ferring the  same  back  to  the  lim- 
ited partnership  and  that  the 
transaction  was  not  bona  fide. 
That  the  trust  funds  could  have 
been  followed  and  reclaimed  by 
the  county  in  the  hands  of  either 
Stillman  or  the  firm  if  the  treas- 
urer failed  to  restore  them  to  the 
county.  See  62  N.  T.,  I ;  2  De  G., 
M.  &G.,  903;  National  Bank  v. 
Ins.  Co.,  104  U.  S. 

New  trial  ordered. 


Opinion  by  Hardin,  J.;  Smith. 
P.  J.,  and  Barker,  /.,  concur. 


INJUNCTION.    CORPORA- 
TIONS. 

N.  Y.  Supreme  Court.   General 
Term.    First  Dept. 

JamesC.  Jewett,  appU,,  v.  James 
Swann  et  al.,  respts. 

Decided  March  7,  1884. 

A  stockholder,  who  claims  that  voluntary  pro- 
ceedings to  dissolve  a  corporation  are  being 
taken  by  the  directors  in  bad  faith  and  for 
fraudulent  purposes  and  with  the  intent  to 
defraud  him  of  his  rights  as  such  stockhold- 
er, is  not  entitled  to  a  temporary  injunction 
in  an  action  brought  by  him  to  restrain  such 
proceedings  when  the  equities  of  his  case 
are  fully  met  and  denied  by  opposing  affi- 
davits. 

All  the  questions  raised  by  such  an  action  can 
be  fully  presented  in  the  proceedings  Uken 
to  dissolve  such  corporation  under  §§  ^419- 
2431,  of  the  Code  of  Civ.  Pro.,  for  such 
proceedings  cannot  go  on  without  notice  to 
the  plaintiff  in  such  action,  and  he  can  then 
come  in  and  oppose  the  dissolution  upon 
any  of  the  grounds  upon  which  he  seeks  to 
restrain  it  in  the  action  brought  by  him. 

Appeal  from  order  of  Special 
Term  dissolving  so  much'of  a  tem- 
porary injunction  as  restrained  de- 
fendants, as  officers  of  the  Guiana 
Phosphate  Co.,  from  taking  pro- 
ceedings to  wind  up  the  company 
as  an  insolvent  corporation  under 
§§  2419-2431  of  the  Code. 

This  action  was  brought  by 
plaintiff,  as  a  stockholder  of  said 
company,  to  restrain  the  said  pro- 
ceedings upon  the  ground  that 
they  were  taken  in  bad  faith  and 
for  fraudulent  purposes  and  with 
the  intention  of  defrauding  plain- 
tiff of  his  rights  as  such  stock- 
holder.     These    allegations    were 
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denied  Jby  defendants  in  affidavits 
read  in  opposition  to  the  motion  to 
continne  the  temporary  injanction 
granted  in  the  action,  and  such  in- 
junction was  partially  dissolved. 

J.  3.  Atierbacfiy  for  applt. 

8.  P.  Nash^  for  respt. 

Held^  That  all  the  questions 
raised  by  this  action  can  be  fully 
presented  in  the  proceedings  to 
dissolve  the  corporation  under  the 
sections  of  the  Code,  supra  ;  that 
plaintiff  can  come  in  and  oppose 
the  dissolution  upon  any  of  the 
grounds  upon  which  he  seeks  to 
restrain  it  in  this  action,  for  the 
proceedings  cannot  go  on  without 
notice  to  him  and  an  opportunity 
to  be  heard  in  opposition,  and 
he  can  then  establish  the  alleged 
frauds. 

Thac  the  equities  of  plaintiff's 
case  were  fully  met  and  denied, 
and  although  upon  the  allegations 
of  his  complaint,  if  established, 
plaintiff  may  be  entitled  to  some 
relief,  his  alleged  right  to  a  tem- 
porary injunction  was  not  sustain- 
ed. 

Order  affirmed. 

Opinion  by  DatU^  P.  J. ;  Brady 
and  Daniels^  JJ.^  concur. 


EXECUTORS.    REFERENCE. 
COSTS. 

N.  Y.  Supreme  Court.    General 
Term.    Third  Dept. 

Wesson  Miller,  applt. ^  v.  Mary 
A.  Miller,  exrx.,  et  al.,  respts. 

Decided  May,  1884. 

Where  a  claim  disputed  by  executors  is  re- 
ferred under  the  statute,  disbursements  to 
the  party  prevailing  on  the  reference  are 
Vol.  1»— No.  7. 


no  longer  a  matter  of  right,  but  are  in  the 
discretion  of  the  Court. 

This  was  a  reference  under  the 
statute  of  a  claim  rejected  by  ex- 
ecutors. Plaintiff  recovered.  The 
Court  denied  costs  and  disburse- 
ments to  either  party.  Plaintiflf 
appeals. 

George  Adee,  for  applt. 

Davie  &  Arhuckle,  for  respts. 

Held^  That  disbursements  to  the 
prevailing  party  in  such  a  proceed- 
ing are  no  longer  a  matter  of  right. 
They  were  so  under  Old  Code, 
§  317.  But  §  3246  of  the  New  Code 
takes  the  place  of  §  317,  and  dis- 
bursements are  now  to  be  awarded 
as  provided  in  §§  1836  and  1836. 

Order  affirmed,  with  $10  costs. 

Mem.  by  Learned^  P.  J.;  Board- 
man  and  Bockes^  JJ.^  concur. 


SLAN  DER.     EVIDENCE. 

N.Y.  SuPKEMB  Court.     Genkral 
Term.    Third  Dept. 

Mary  Blanchard,  respL,  v.  Lewis 
Tulip,  applt. 

Decided  May,  1884. 

Facts  which  go Tn  mitigation  of  damages  must 
be  pleaded  in  slander.  Therefore,  Hdd, 
that,  where  no  mitigation  was  pleaded, 
evidence  as  to  plaintiff's  reputation  for 
chastity  was  properly  excluded. 

The  action  was  for  fllander,  in 
charging:  plain  tift,  a  married 
woman,  with  unchastity.  The  an- 
swer was  a  denial  and  an  allegation 
of  the  truth  of  the  charge.  On  the 
trial  the  referee  excluded  this  ques- 
tion :  "Do  you  know  the  general 
reputation  of  the  plaintiflf  in  re- 
spect to  chastity  in  the  communi- 
ty previous  to  1882."    The  slander 
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was  uttered  in  1882.  Plaintiff  re- 
covered. 

J.  B.  Riley ^  for  applt. 

BecJcwith,  Barri/ird  &  Wheeler^ 
for  respt. 

Held^  That  the  answer  to  the 
question  was  properly  excluded. 
The  evidence,  if  material,  was  only 
so  in  excusing  defendant  for  utter- 
ing the  words  and  thus  to  mitigate 
damages.  Therefore  the  facts  in 
niitigation  should  have  been  plead- 
ed.    72  N.  Y.,  36 ;  Code,  §536. 

Judgment  affirmed,  with  costs^ 

Mem.  hy  Learned^  P.  J.;  Board- 
man  and  Bockes,  JJ,,  concur. 


EXECUTORS.     POWER  OP 
SALE. 

N.Y.  Supreme  Court.    General 
Term.    Third  Dept. 

Elizabeth  Ramsey,  respt,  v. 
Stephen  S.  Wandell  et  al.,  admrs., 
applts. 

Decided  May,  1884. 

Where  a  will  pives  executors  power  to  sell 
and  convey  real  estate  they  are  not  thereby 
authorized  to  contract  to  convey  it  with 
covenants. 

Such  a  power  can  be  executed  without  any 
covenants,  either  express  or  implied,  and 
a  power  is  to  be  strictly  construed. 

The  complaint  alleged,  in  sub- 
stance, that  S.  died  and  left  a  will 
"  by  which  his  executors  were  au- 
thorized and  empowered  to  sell  his 
real  estate;"  that  the  executors, 
by  virtue  of  said  power,  made  a 
contract  to  sell  certain  premises  of 
the  testator  free  and  clear  of  in- 
cumbrances ;  that  the  premises 
were  not  clear,  and  that  by  the 
foreclosure  of  an  outstanding  mort- 


gage plaintiff  was  damaged.  De- 
fendant demurred.  Demurrer 
Overruled. 

Smith,  Fursman  &  Cowen,  for 
applts. 

Mead  <fe  ffalt^  and  K  Country- 
man, for  respt. 

ffeld,  Error.  The  real  question 
is  whether  a  power  given  by  a  will 
to  executors  to  sell  and  convey 
land  authorizes  them  to  contract 
to  convey  with  covenants.  No 
cases  in  point  are  cited  by  respond- 
ents. The  cases  of  Le  Roy  v. 
Beard,  8  How.,  U.  S.,  461,  and 
Bronson  v.  Coffin,  118  Mass.,  156, 
arose  between  principal  and  agent 
The  executors  are  in  no  sense 
agents  of  the  deceased.  A  power 
over  land  must  be  governed  by 
Art.  3,  1  R.  8.,  m.  p.,  732.  No 
express  covenants  are  required. 
There  are  no  implied  covenants,  1 
R.  S.,  m.  p.,  738,  §  140,  and  there- 
fore there  can  be  a  conveyance 
without  any  covenants,  express 
or  implied.  Hence  the  power 
could  have  been  executed  with- 
out agreeing,  expressly  or  impli- 
edly, that  the  land  was  free  from 
encumbrances.  And  a  power  is 
not  to  be  enlarged  by  construc- 
tion. 

We  may  add  that  the  rule 
is  that  contracts  made  by  execu- 
tors do  not  bind  the  estate.  41  N. 
Y.,  316;  47  N.  Y.,  366. 

Judgment  reversed,  with  costs, 
and  judgment  for  defendants,with 
costs,  with  leave,  &c. 

Opinion  by  Learned^  P,  •/.  / 
Boardman  and  Bockes^  JJ.^  con- 
cur. 
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FIRE  INSURANCE. 

N.  Y.  Supreme  Court.  General 
Term.    Fourth  Dept. 

John  A.  O'Reilly,  respt,  v. 
The  Corporation  of  the  London 
Assurance,  applt. 

Decided  Jan.,  1884. 

A  parol  agreement  to  renew  a  policy,  made 
by  an  agent  who  has  power  to  isisue,  re- 
new, <&c.,  is  valid  and  binds  the  company. 

A  retention  of  the  proofs  of  loss  by  the  com- 
pany without  objection  except  that  it  is  not 
liable  is  a  waiver  of  objection  as  to  defects 
in  the  proofs  or  as  to  the  time  of  their  pre- 
sentation. 

Where  there  is  an  open  account  between  the 
agent  and  the  assured  in  which  it  has  been 
customary  for  the  premiums  to  be  charged 
a  failure  on  the  part  of  the  assured  to  pay 
the  premium  at  the  time  of  the  agreement 
to  renew  is  no  defense  to  an  action  on  such 
agreement. 

A  failure  of  the  agent  to  charge  such  pre- 
mium or  to  account  for  it  to  the  company 
cannot  affect  the  rights  of  the  assured. 

Appeal  from  judgment  in  favor 
of  plaintiff,  entered  upon  the  re- 
port of  a  referee. 

Action  to  recover  upon  an  agree- 
ment to  renew  a  policy  of  fire  in- 
surance. 

The  evidence  tended  to  show 
that  one  C.  held  a  policy  in  the 
defendant  company  for  $1,600 
which  expired  Aug.  14,  1880 ;  that 
a  short  time  before  its  expiration 
an  agreement  was  made  by  de- 
fendant's agent  J.  to  renew  it  for 
one  year  for  a  premium  of  $16  : 
that  C.  and  J.  had  an  open  account 
between  them  which  was  settled 
once  a  year  and  that  premiums  were 
brought  into  such  account  and 
settled  for ;  that  defendant  did 
not  issue  a  new /policy  or  give  a 
renewal  receipt,  the  agent  having 


forgotten  to  renew  the  policy ; 
that  the  premises  were  destroyed 
by  fire  Feb.  2,  1881 ;  that  about 
Aug.  1,  1881,  proofs  of  loss 
were  sent  to  the  defendant  and  re- 
tained by  it  without  any  other  ob- 
jection than  that  it  was  not  liable. 
C.  assigned  his  claim  to  plaintiff. 
The  agent  never  demanded  the  pre- 
mium. He  knew  of  the  loss  and 
told  plaintiff  that  C.  was  not  in- 
sured. 

Louis  Marshall  and  Foster  & 
Tliomson,  for  applt. 

Jay  B.  Kline^  for  respt. 

Held,  That  defendant  under  the 
circumstances  waived  the  defects 
in  the  proofs  of  loss  and  any  ques- 
tion as  to  whether  they  were  pre- 
sented timely.  73  N.  Y.,  490  ;  81 
id.,  416;  80  id.,  115. 

The  agent  had  a  written  power 
of  attorney  which  gave  him  full 
power  to  receive  proposals  for  in- 
surance, fix  rates,  issue,  renew 
and  consent  to  the  transfer  of 
policies  for  defendant. 

Held,  That  his  right  to  bind  de- 
fendant by  an  agreement  to  renew 
the  policy  cannot  be  doubted,  and 
that  what  he  said  and  did  in  re- 
gard to  the  agreement  of  renewal 
was  as  the  agent  of  defendant  and 
not  as  agent  of  the  assured.  68 
N.  Y.,  434. 

Sargent  v.  Ins.  Co.,  86  N.  Y., 
626,  distinguished. 
.  Defendant  was  a  foreign  cor- 
poration and  fully  represented 
where  this  contract  was  made  by 
the  agent,  and  his  agreement  to 
renew  was  the  agreement  of  de- 
fendant. 81  N.  Y.,  276.  The  con- 
tract of  defendant  was  to  issue  a 
new  and  binding  policy  and  that 
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contract  it  was  competent  for  it  to 
make  by  parol,  and  though  the 
agent  omitted  to  put  it  in  writing 
defendant  was  bound.  In  the 
power  of  attorney  the  agent  was 
restricted  from  giving  credit  or 
X  time  to  pay  premiums,  but  there 
is  nothing  to  show  that  the  assured 
had  notice  nor  that  the  agent  had 
not  such  power  and  discretion  as 
he  had  before  exercised  as  to 
credit,  and  the  omission  of  the  as- 
sured to  pay  the  premium  at  the 
time  the  agreement  was  made  can- 
not avail  defendant  as  a  defense. 
fi9  N.  Y.,  171  ;  .19  id.,  305  ;  60  id., 
402;  1  T.  &  a,  397.  It  was  the 
duty  of  the  agent  to  make  out  and 
deliver  the  renewal  receipt  and 
ask  and  receive  the  premium 
therefor  as  cash  if  he  intended  to 
have  the  validity  of  the  agreement 
to  insure  depend  upon  actual  pay- 
ment and  to  put  an  end  to  the 
credit  implied  from  the  terras  of 
the  renewal  agreement.  24  Hun., 
133.  An  oral  consent  to  give 
credit  or  a  contract  of  renewal 
with  a  condition  in  it  allowing 
credit  or  time  to  pay  the  premium, 
or  a  consent  that  the  same  be 
charged  in  the  open  account  be- 
tween the  assured  and  the  agent 
and  forming  a  part  of  a  parol 
agreement  to  renew  the  policy,  is 
valid.  See  73  N.  Y.,  11.  Th.e  as- 
sured acted,  in  making  the  agree- 
ment, upon  the  supposed  authority 
of  the  agent  to  bind  the  principal 
and  that,  as  well  as  the  actual 
authority  of  the  agent,  concludes 
defendant.     73  N.  Y.,  11. 

That  from  the  terms  of  the  agree- 
ment there  is  an  implication  that 
the  premium  should  be  charged  to 


assured  in  the  open  account  and  a 
credit  thufi  given  the  assure^,  or 
that  it  should  be  brought  in  and 
settled  when  the  open  account  was 
settled.  We  do  not  see  any  fraud 
upon  defendant  in  such  an  agree- 
ment. 

Hoffman  v.  Ins.  Co.,  92  N.  Y., 
161,  distinguished. 

Also  held^  That  the  fact  that  the 
agent  did  not  charge  the  premium 
in  the  account  or  report  the  pre- 
mium or  pay  it  to  defendant  was 
not  a  fatal  barrier  to  a  recovery. 
The  assured  or  his  assignee  is  not 
to  be  prejudiced  by  such  delin- 
quencies of  an  agent. 

AUo  held,  That  it  was  too  late 
to  object  to  the  report  on  the 
ground  that  the  referee  failed  to 
take  an  oath  before  entering  upon 
his  duties.  Code  Oiv.  Pro.,  §  721 ; 
26  Hun,  429. 

Judgment  affirmed. 

Opinion  by  Hardin^  J.;  SmilK 
P.  •/.,  and  Barker^  /.,  concur. 


DECEDENTS    ESTATE.     ES- 
TOPPEL. 

N.  Y.  SuPREMB  Court.   General 
Term.    Fourth  Dept. 

In  re  distribution  of  surplus 
moneys  of  estate  of  John  Logan, 
deceased. 

Decided  Jan.,  1884. 

Where  in  a  proceedings  to  distribute  surplus 
moneys  arising  on  a  sale  of  real  estate  of  a 
decedent,  it  is  stipulated  that  the  claim  of 
a  creditor  may  be  paid  in  full  without 
abatement,  such  creditor  should  not  be  per- 
mitted to  carry  on  a  contest  over  the  claims 
of  other  creditors. 

Where  the  claim  of  a  creditor  against  the  es- 
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tate  of  a  decedent  is  submitted  to  arbitra- 
tion  with  the  consent  of  the  administratrix 
and  heirs  at  law  the  award  therein  is  final 
and  bars  the  administratrix  and  heirs  from 
further  litigation  over  the  claim. 

Appeal  by  James  Logan,  as 
clairoanr,  from  so  much  of  an  or- 
der made  by  the  Surrogate  of 
Monroe  Co.  as  refused  to  confirm 
the  report  of  a  referee  allowing 
his  claim. 

Intestate  died  in  1880,  leaving  a 
widow  and  three  sons,  James,  Wil- 
liam and  Thomas.  He  left  no  per- 
sonal estate,  except  such  as  was 
exempt.  He  held  an  interest  in 
real  estate  under  a  contract  of 
purchase.  After  his  death  the 
contract  was  foreclosed  and  a  sale 
had,  which  resulted  in  a  surplus 
of  $2,703,  which  was  paid  to  the 
Surrogate  in  pursuance  of  §  2798 
of  the  Code.  The  widow  was  ap- 
pointed administratrix. 

James  made  claim  against  the 
estate  of  $2,847.21.  The  other  sons 
having  objected  to  the  claim  it  was 
agreed  in  writing  to  submit  it  to 
the  arbitration  of  live  neighbors. 
The  submission  was  executed  by 
the  widow  as  administratrix  and 
the  three  sons,  and  in  it  all  of  them 
stipulated  '^  to  accept  and  abide 
by  the  decision  of  the  referees  or 
a  majority  of  them ;  James  agree- 
ing to  present  a  claim  for  the  ex- 
act amount  awarded  and  the  wid- 
ow agreeing  to  pay  only  such 
amount.  The  arbitrators  united 
in  an  award  of  $2,078. 34, and  James 
thereupon  presented  a  petition 
praying  for  a  citation  that  he  might 
be  adjudged  to  receive  payment 
of  his  claim  for  that  amount. 

One  A.,  a  creditor  of  deceased, 


commenced  proceedings  under  § 
2799  of  the  Code  for  distribution 
of  the  surplus,  and  in  his  petition 
stated  that  the  only  creditors 
were  himself  and  James.  On  the 
return  day  the  claim  of  James  was 
disputed  by  his  two  brothers  and 
the  Surrogate  referred  the  claims 
to  a  referee,  who  reported  that 
there  was  due  to  A.  $635.50  and  to 
James  $2,160.42,  and  that  if  there 
was  not  enough  of  the  surplus  to 
pay  both  claims  in  full  they  should 
share  pro  rata. 

On  motion  to  confirm  A.  asked 
permission  to  tile  objections  to 
James^  claim  and  he  and  James' 
brothers  asked  a  further  hearing 
before  the  referee,  which  was 
granted  on  terms.  On  the  second 
hearing  James  stipulated  that  A's 
claim  should  be  paid  in  full  before 
anything  was  paid  on  his  claim. 
Thereupon  the  referee  again  re- 
ported in  favor  of  the  claims  as 
before  and  also  the  substance  of 
the  stipulation. 

The  Surrogate  refused  to  confirm 
the  report,  except  as  to  the  claim 
of  A.,  and  ordered  the  claim  of 
James  sent  back  to  an  other  referee 
to  take  proofs  denoto.  Prom  this 
part  of  the  order  this  appeal  is 
taken. 

Smith  <fe  BriggSy  for  applt. 

Donald  McNaughton,  for  Wil- 
liam and  Thomas  Logan. 

WiUiam  Olmsteady  for  respt. 
A. 

Beld.EvTOTi  that  under  §2790, 
Code  Civ.  Pro.,  where  stipulation 
is  given  like  the  one  offered  before 
the  referee  in  this  case,  and  there 
is  no  further  occasion  or  right  in 
creditors  situated  as  A.  was  in  re- 
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8pect  to  this  fand  to  carry  on  a 
contest,  it  is  sufficient  for  bim  that 
the  proceedings  necessarily  most 
result  under  the  stipulation  in  a 
satisfaction  in  full  of  his  debt  out 
of  the  proceeds  thus  to  be  distrib- 
uted ;  and  that  the  stipulation  jus- 
tified the  referee  in  refusing  to 
allow  A.  to  carry  on  a  further  con- 
test of  the  claim  of  James  against 
the  estate. 

That  as  to  William  and  Thomas 
Logan  the  submission  and  award 
under  the  circumstances  disclosed 
were  final,  and  the  award  as  to 
them  is  as  effectually  a  bar  to 
further  litigation  as  a  judgment 
rendered  between  the  creditor  and 
themselves  as  heirs  at  law  estab- 
lishing the  claimant's  debt  would 
be.  62  N.  Y.,  299;  10  Ohio  St., 
612  ;  2  Barb.  Ch.,  430.  After  the 
award  was  made  they  were  es- 
topped, either  as  individuals  or 
heirs  at  law,  from  questioning  the 
claim  of  their  brother.  2  Seld.,  44; 
12  N.  Y.,  9  ;  2  Hill,  272. 

The  award  is  not  impaired  by 
the  circumstance  that  the  submis-^ 
sion  was  joined  in  by  the  adminis- 
tratrix. We  do  not  understand 
her  as  questioning  the  award 
upon  the  claim  of  James  nor 
in  any  other  respect ;  nor 
do  we  understand  that  she  is 
in  any  situation  to  question  it  af- 
ter having  united  in  the  submis- 
sion as  administratrix.  74  N.  Y., 
38;  1  Barb.,  519;  17  W.  Dig., 
568. 

That  the  referee  did  not  err  in 
refusing  to  receive  in  evidence  the 
minutes  of  evidence  taken  before 
the  arbitrators.  The  submission 
was  general ;  the  award  was  for  a 


gross  sum  and  was  definite  and 
there  was  no  averment  of  fraud, 
corruption  or  partiality.  The  ref- 
eree was  justified  in  treating  the 
award  as  final  and  conclusive  upon 
the  claim  of  James  against  the  es- 
tate and  as  sufficient  to  conclude 
the  administratrix,  who  with  her 
two  sons  had  joined  in  the  sub- 
mission to  arbitration*  23  Barb., 
187;  74  N.  Y.,  38;  2  Hill,  272; 
66  Barb.,  210. 

That  the  Surrogate  erred  in  sup- 
posing the  arbitration  was  made 
"  to  accomplish  what  might  have 
been  accomplished  by  the  adminis- 
tratrix under  the  statute  in  rela- 
tion to  disputed  claims  presented 
to  legal  representatives  of  an  estate 
by  a  creditor."  If  that  was  the 
sole  object  of  the  submission  it  is 
difficult  to  see  why  the  heirs  at 
law  are  required  to  join  in  its  exe- 
cution. 

Part  of  the  order  appealed  from 
reversed,  with  costs,  and  proceed- 
ings remitted  with  directions  to 
confirm  the  report  and  distribute 
the  fund  in  accordance  therewith. 

Opinion  by  Hardin^  J,;  Bar- 
ker^ /.,  concurs ;  Smithy  P.  J.^ 
not  voting. 


PROTEST.    WAIVER.    EVI- 
DENCE. 

N.  Y.  Supreme  Court.   General 
Term.    Fourth  Dept. 

Andrew  HoUiday  et  al.,  respts,^ 
V.  Lathrop  S.  Sprague,  impld., 
applt 

Decided  Jan.,  1884. 

A  waiver  of  notice  of  protest  may  be  made  by 
parol  and  is  good  even  when  made  upon 
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the  day  of  maturity  of  the  note,  and  a 
promise  to  pay  made  after  knowledge  of 
laches  in  respect  to  a  demand  or  notice  is 
good. 
G.,  one  of  the  defendants,  who  had  endorsed 
the  note  in  question,  testified  that  he  was 
authorized  by  the  other  to  do  so  and  on 
cross  examination  denied  that  he  had  asked 
one  T.  to  see  the  co-defendant  and  get  his 
permission  to  use  the  note  by  turning  it  out 
to  plaintiffs.  T.  was  then  called  and  asked 
if  O.  did  not  ask  him  to  see  S.  and  get  his 
permission  to  use  the  note.  This  was  ob- 
jected to  and  excluded.     Jleld,  Error. 

Appeal  fi'otn  judgment  in  favor 
of  plaintiffs,  entered  on  verdict 
and  from  order  denying  motion  on 
the  mi  nates  for  a  new  trial. 

Action  against  defendants  S.  & 
G.  as  endorsers  of  a  promissory 
note  for  $130  made  by  one  J.  Dec. 
6,  1877,  to  their  order.  8.  &  G. 
were  physicians  and  in  partner- 
ship from  Dec,  1877,  to  Dec, 
1878,  and  each  was  indebted  to 
plaintiff  individually,  S.  for  $30 
and  Q-.  for  $100,  and  the  note  was 
turned  over  to  secure  such  debts. 

Plaintiffs  produced  the  note  on 
the  trial  and  proved  that  the  en- 
dorsement in  the  firm  name  was  in 
the  handwriting  of  G.  and  that  the 
note  was  due  and  had  not  been 
paid  by  the  maker.  No  demand 
of  payment  was  made  on  the 
maker,  but  notice  of  non- pay- 
ment was  given  to  one  of  the 
payees,  who,  with  knowledge  that 
no  demand  had  been  made  said 
"All  right,  he  would  pay  his  pro- 
portion." There  was  some  other 
evidence  tending  to  establish  a 
waiver  of  demand  and  a  promise 
to  pay  the  note  after  knowledge 
that  no  demand  had  been  made 
and  there  was  evidence  to  the  con- 
trary and   tending  to  show   that 


there  was  no  promise  to  pay  more 
than  ^n  amount  equal  to  the  debt 
of  S.  to  plaintiffs. 

The  question  of  fact  in  respect 
to  the  waiver  was  left  to  the  jury, 
who  found  for  plaintiffs. 

J.  Welling,  for  applt. 
William  Ro^,  for  respts. 

Held,  That  the  verdict  must  be 
accepted,  as  there  was  a  conflict  of 
evidence  and  it  cannot  be  said  that 
it  is  against  the  weight  thereof.  A 
waiver  may  be  made  by  parol  and 
a  promise  to  pay  made  after  knowl- 
edge of  laches  in  respect  to  a  de- 
mand or  notice  is  good.  71  N.  Y., 
14 ;  23  Wend.,  379.  And  a  waiver 
made  on  the  day  of  the  maturity 
of  the  note  is  good.  2  Dan.  on 
Neg.  Insts.,  122. 

G.  was  called  by  plaintiffs  and 
testified  that  he  had  authority  to 
transfer  the  note  to  plaintiffs  and 
that  the  endorsement  by  him  was 
with  the  knowledge  and  assent  of 
S.  On  his  cross-examination  he 
\vas  asked  if  he  had  a  conversation 
with  one  T.  and  if  he  did  not  ask 
T.  to  see  8.  and  get  his  permission 
to  use  the  note  by  turning  it  out  to 
plaintiffs  on  their  debts,  and  also 
whether  he  had  not  asked  T.  "if 
he  supposed  S.  would  consent  to 
the  endorsement  of  it"  and  he  de- 
nied having  any  such  conversa- 
tion. 

Thereafter  defendant  called  T. 
and  asked  him  the  following  ques- 
tion: "Did  Dr.  G.  come  to  you 
and  ask  you  to  go  and  see  the 
doctor  here,  S.,  and  get  permission 
to  nse  the  J.  note  ?"  This  was  ob- 
jected to  and  the  objection  was 
sustained. 

-ffifZd,  Error.  The  evidence  called 
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for  would  have  contradicted  the 
evidence  given  by  G.  and  raised  a 
question  as  to  his  credibility.  It 
would  have  proved  a  statement 
out  of  court  inconsistent  with  G.'s 
evidence  and  upon  a  question  ma 
terial  to  the  issue  made  in  respect 
to  the  authority  of  G.  to  transfer 
the  note  to  plaintiffs  and  endorse 
the  same  over  to  them  in  security 
of  individual  debts  of  the  payees. 
There  was  some  evidence  tending 
to  establish  the  facts  stated  by  G. 
from  other  witnesses,  but  the  jury 
may  have  given  more  weight  to 
the  testimony  of  G.  without  the 
contradiction  proposed  than  they 
would  had  T.  been  permitted  to 
testify  to  the  request  and  state- 
ment made  to  him  by  G. 

Judgment     reversed    and    new 
trial  granted,  costs  to  abide  event. 

Opinion  by  Hardin,  •/./  Smith, 
P.  /.,  and  Barker,  J.,  concur. 


PARTITION.     LIEN. 

N.Y.  Supreme  Court.    General 
Term.    First  Dept. 

Elizabeth    Hibbard,     respt,,-  v. 
Morgan  A.  Dayton  et  al.,  applts. 

Decided  March  7,  1884. 

A  judgment  obtained  against  an  executor  can- 
not create  a  lien  upon  tlie  real  estate  of  the 
testator  by  its  own  force,  even  if  there  is 
no  personal  estate  out  of  which  to  satisfy 
It. 

Where  the  will  of  a  testator  directs  the  pay- 
ment of  his  debts  and  there  is  no  sufficient 
personal  estate  to  pay  them  such  payment 
becomes  a  charge  upon  his  real  estate  ;  and 
in  such  a  case,  a  judgment  creditor 
of  the  executor,  who  is  made  a  party 
to  a  partition  suit  of  real  estate  be- 
longing to  the  testator  in  which  such  real 


estate  is  sold  under  a  judgment  entered 
therein,  is  entitled  to  have  his  judgment 
paid  out  of  the  proceeds  before  they  are 
distributed,  if,  in  the  proceedings  taken  in 
such  action,  notice  of  the  claim  of  such 
judgment  creditor  has  been  given  to  all  the 
heirs  at  law  and  an  opportunity  given  them 
to  contest  it. 

Appeal  from  an  order  confirming 
the  report  of  a  referee. 

This  was  an  action  to  partition 
among  the  heirs  of  one  C.  certain 
real  estate  of  which  C.  died  seized. 
The  defendant  Morgan  A.  Day- 
ton was  one  of  sach  heirs,  and  was 
also  the  owner  of  a  judgment 
against  C.'s  executor  recovered  for 
services  rendered  the  testatrix. 
Dayton,  by  his  answer,  set  np  these 
facts,  and  asked  that  by  the  judg- 
ment to  be  rendered  in  this  action 
his  claim  should  be  directed  to  be 
paid  out  of  the  proceeds  of  the 
sale  of  the  premises,  if  a  sale 
should  be  decreed,  before  the  dis- 
tribution of  the  proceeds  among 
the  heirs.  Such  proceedings  were 
had  that  the  premises  were  sold 
and  the  proceeds  deposited  in 
court,  and  a  reference  was  ordered 
to  determine  whether  the  judg- 
ment obtained  by  Dayton  was  a 
lien  upon  such  proceeds  superior 
to  the  claims  of  the  heirs  at  law 
and,  therefore,  entitled  to  be  first 
paid.  It  was  proved  before  the 
referee  that  there  was  no  personal 
estate  belonging  to  testatrix  in  the 
hands  of  her  executor  out  of  which 
Dayton's  judgment  could  be  satis- 
fied, and  also  that  by  her  will  she 
had  directed  the  payment  of  her 
debts.  The  referee  held  and  re- 
ported that  the  judgment  was  not 
a  lien  upon  the  property  or  its 
proceeds,  and  that  Dayton  was  not 
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entitled  by  law  to  be  paid  the 
amount  thereof  in  this  action. 

Ira  Shafer^  for  applt. 

SacJcett  &  Williams^  A.  M.AG. 
Card,  a  P.  Dorland.  8.  O. 
Guernsey^  and  Thompson,  Weeks 
&  Lovm,  for  various  respts. 

Held^  That  the  judgment  was 
not  a  lien  upon  the  real  estate  of 
the  testatrix,  nor  was  such  real 
estate  bound,  or  in  any  way  af- 
fected by  it.  Code  Civ.  Pro  §  1823; 
2  R.  S.,  Edmunds  Ed.,  468,  §  12 ; 
45  N.  Y.,  802. 

That  the  direction  in  the  will  of 
testatrix  that  her  debts  should  be 
paid  constituted  the  payment  of 
such  debts  a  charge  upon  her 
real  estate  subject  to  which  the 
heirs  at  law  must  receive  their  re- 
spective portions.  2  Story's  Eq- 
uity Jurisprudence,  §  1246.  That 
therefore  the  defendant  Dayton 
had  a  lien  upon  the  proceeds  of 
the  proi)erty,  to  the  extent  above 
suggested,  for  the  payment  of  his 
judgment;  but  that  since  hisanswer 
had  been  served  upon  the  plaintiff 
only  and  therefore  the  other  de- 
fendants had  received  no  notice 
of  his  claim  and  had  had  no  op- 
portunity to  contest  it,  it  was  nec- 
essary that  he  should  institute 
some  other  proceedings,  of  such  a 
nature  as  he  might  be  advised,  to 
enforce  it  against  the  proceeds  of 
the  real  estate,  and  that  in  the 
meantime  his  lien  should  be  pre- 
served and  an  opportunity  given 
him  to  institute  such  proceedings. 

Ordered  accordingly. 

Opinion  by  Brady ^  J,;  Davis, 
P.  J.,  concurs. 


MARRIED    WOMEN. 
SERVICES. 

N.  Y.  Supreme  Court.    General 
Term.     Fourth  Dept. 

James  Roblee  et  ah,  respts,,  v. 
Alice  L.  Gallentine,  impld.,  appU. 

Decided  April,  1884. 

In  the  absence  of  express  agreement,  services 
performed  by  a  woman  as  a  member  of  the 
family  of  her  father-in-law  are  impliedly 
gratuitous,  and  if  they  are  to  be  paid  for 
the  compensation  belongs  to  her  husband. 

Certain  evidence  held  sufficient  to  sustain  a 
judgment  setting  aside  a  judgment  for 
fraud. 

Appeal  from  judgment  on  refe- 
ree's report. 

Action  by  plaintiffs,  judgment 
creditors  of  Bailey  Gallentine,  to 
set  aside  as  fraudulent  and  void  a 
judgment  confessed  by  said  Bailey 
to  defendant  Alice,  his  daughter- 
in-law,  in  an  action  upon  a  prom- 
issory note  made  by  Bailey  to 
Alice.  The  complaint  in  this  ac- 
tion alleges  that  the  judgment  con- 
fessed was  for  a  pretended  indebt- 
edness for  board  alleged  to  have 
been  furnished  by  Alice  to  Bailey, 
but  that  Bailey  was  not  in  fact  in- 
debted to  her  and  the  judgment 
was  without  consideration.  Bailey 
was  made  a  defendant  in  the  pres- 
ent action,  but  did  not  answer, 
thus  admitting  the  allegations  in 
the  complaint.  Alice  answered, 
alleging  that  her  judgment  was  ob- 
tained upon  a  note  given  by  Bailey 
to  her  in  consideration  of  her  ser- 
vices to  said  Bailey,  and  for  board 
and  washing  for  a  number  of  years, 
in  pursuance  of  an  agreement  be- 
tween her  and  Bailey,  by  which  he 
was  to  pay  her  fair  compensation 
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therefor.  Alice  was  married  and 
went  to  live  with  her  husband  in 
his  father's  house,  in  1876  ;  she 
was  then  about  twenty  years  old, 
and  had  no  separate  estate  then  or 
since,  and  she  never  lived  or  work- 
ed in  Bailey's  family  till  after  her 
marriage.  Plaintiffs  rested  after 
showing  those  facts,  and  defend- 
ants, although  in  court,  did  not 
take  the  stand,  but  rested  their 
case  without  making  any  proof. 

The  referee  found  that  the  note 
was  without  valuable  considera- 
tion, and  that  the  judgment  was 
obtained  and  confessed  with  intent 
to  hinder,  delay  or  defraud  Bailey's 
creditors. 

Daggett  &  Norton^  forapplt. 

E.  C.  Olney,  for  respts. 

Seld^  No  error.  Appellant's  ser- 
vices were  impliedly  gratuitous, 
unless  it  appears  that  by  express 
agreement  they  were  to  be  paid 
for.  3  N.  Y.,  312.  If  the  services 
were  to  be  paid  for  the  compensa- 
tion belonged  to  appellant's  hus- 
band, 25  Hun,  239  ;  S.  C,  93  N. 
Y.,  17,  he  not  having  transferred 
to  her  his  right  thereto,  or  con- 
sented that  she  might  receive  the 
same. 

If  there  was  no  legal  consider- 
ation for  the  judgment,  of  course 
both  parties  to  it  are  chargeable 
with  fraudulent  intent.  The  evi- 
dence justified  the  inference  of 
fraud.     43  Barb.,  448. 

Defendant's  motion  for  non-suit 
on  the  ground  that  the  execution 
issued  on  plaintiff's  judgment  was 
returned  unsatisfied,  and  there  was 
no  proof  of  an  outstanding  execu- 
tion, was  rightly  denied.  27  N. 
Y.,244. 


Judgment  affirmed,  with  costs. 
Opinion  by  Smithy  P.  J.;  Har- 
din and  Barker^  JJ.^  concur. 


EXECUTORS.     TRUSTEES. 

N.  Y.  Court  of  Appeals. 

Haight  et  al.,  appUs.^  v.  Bris- 
bin,  exr.,  respt. 

Decided  May  9,  1884. 

Where  a  power  of  sale  is  given  to  an  execu- 
tor to  be  exercised  ia  his  discretion,  his 
judgment  if  exercised  in  good  faith  is  con- 
clusive. If  he  fails  to  exercise  his  discre- 
tion so  as  to  accomplish  the  purpose  of  the 
will  the  court  may  put  him  in  motion  or 
act  in  his  place. 

Where  it  appeared  that  the  executor  had 
made  reasonable  efforts  to  sell,  but  there 
was  no  demand  for  the  property  and  its  de- 
preciation in  value  was  due  to  the  condi- 
tion of  the  real  estate  market,  UM,  That  a 
case  for  the  removal  of  the  executor  was 
not  made  out. 

Affirming  S.  S.,  16  W.  Dig.,  187. 

This  action  was  brought  to  re- 
move defendant  as  execntor  and 
trustee  under  the  will  of  B.  on  the 
ground  of  neglect  of  duty  in  omit- 
ting to  carry  into  effect  the  direc- 
tion of  the  testatrix  in  regard  ro 
the  conversion  of  certain  real  es- 
tate. The  will  empowered  the 
executors  to  sell  and  convey  all 
the  real  estate  of  which  B.  died 
seized  for  the  best  x)rice  they  could 
get  and  ^^  at  such  time  or  times  as 
shall  in  their  judgment  be  for  the 
best  interest  of  all  concerned,'- 
and  the  proceeds  with  her  personal 
property  B.  gave  to  her  executors, 
in  trust,  to  invest  and  pay  the  in- 
come to  her  daughters  during  their 
lives  and  on  their  deaths  to  pay 
the  principal  to  the  children  of 
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said  daughters.  Three  executors 
were  named  in  the  will,  but  de- 
fendant alone  qaalified.  The  evi- 
dence showed  that  the  real  estate 
of  which  B.  died  seized  had  not 
been  sold ;  that  since  her  death 
there  had  been  no  demand  for  it ; 
that  any  depreciation  in  it  since 
the  death  of  B.  was  due  to  the 
condition  of  the  real  estate  mar- 
ket, defendant  having  made  all 
reasonable  efforts  to  sell  by  ad- 
vertising and  otherwise  but  with- 
out success,  and  that  prior  to  the 
trial  no  person  had  offered  to  pur- 
chase it. 

E.  F.  Bullard^  for  applts. 

Oeorge  B,  Lawrence^  for  respt. 

Held,  That  plaintiffs  failed  to 
make  out  a  case  against  the  de- 
fendant ;  that  while  the  direction 
of  the  testatrix  to  sell  her  real  es- 
tate is  imperative,  she  leaves  the 
time  of  sale  to  be  determined  by 
her  executors  in  the  exercise  of 
their  discretion,  and  the  judgment 
of  the  executor  if  exercised  in 
good  faith  is  conclusive.  1  Story^s 
Eq.  Jur.  (10th  ed.),  §§169-170 
a.;  1  Sand.  Ch.,  367 ;  19  W.  Dig., 
90. 

Dimes  v.  Scott,  4  Russell,  196, 
distinguished. 

If  the  executor  fails  to  exercise 
his  judgment  so  as  to  accomplish 
the  purpose  of  the  will  the  court 
may  pat  him  in  motion  or  act  in 
his  place.  It  will  not  permit  the 
heirs  to  suffer  from  his  negligence 
or  misconduct. 

Judgment  of  General  Term, 
affirming  judgment  for  defendant, 
affirmed. 

Opinion  by  DaTiforth^  J.  All 
concur. 


ASSIGNMENT    FOR    CREDIT- 
ORS. 

N.  Y.  Court  of  Appeals. 

Stanford,  assignee,  applt.,  v. 
Lockwood  et  al.,  respts. 

Decided  April  22,  1884. 

Defendant's  firm  made  a  general  assignment 
for  the  benefit  of  creditors  to  plaintiff,  who 
accepted  the  trust.  Thereafter  plaintiff  de- 
livered a  portion  of  the  assets  to  defendants 
on  their  indemnifying  him  against  the 
claims  of  creditors  and  quit-claiming  the 
balance  of  the  assets  to  him,  but  he  was 
never  removed  or  discharged  as  assignee 
nor  his  bond  cancelled.  After  this  the  gov- 
ernment made  its  draft  to  defendants'  firm 
in  settlement  of  a  claim  against  it  which 
was  a  part  of  the  assets  of  the  firm,  though 
not  included  in  its  schedule.  This  draft 
was  received  by  L.,  and  was  deposited  by 
him  to  his  individual  credit.  Held,  That  the 
title  of  plaintiff,  as  assignee,  to  the  draft 
was  not  lost  or  merged,  and  as  such  he  was 
entitled  to  collect  the  claim. 

At  the  time  of  the  aforesaid  arrangement  the 
administratrix  of  a  former  member  of  the 
firm  executed  a  general  release  to  plain- 
tiff. Hdd,  That  she  thereby  ratified  the 
transfer  of  the  assets  to  him  and  freed  them 
from  any  claim  she  might  have  in  equity  to 
require  their  application  to  the  debts  of  the 
old  firm. 

Reversing  S.  C,  16  W.  Dig.,  812. 

This  action  was  brought  by- 
plaintiff,  as  assignee  of  L.  &  Co., 
to  recover  the  amount  of  a  draft. 

It  appeared  that  between  Janu- 
ary 31,  1871,  and  August  21,  1872, 
a  claim  against  the  United  States 
Government  accrued  in  favor  of 
the  firm  of  L.  &  Co.,  to  recover 
moneys  paid  under  protest,  which 
remained  unsettled  until  October, 
1875.  About  May  1,  1871,  V.  B. 
withdrew  from  the  firm  and  as- 
signed all  his  interest  therein  to  L. 
G.  L.,  one  of  the  partners.  The 
latter  died  February  24,  1872,  hav- 
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ing  prior  to  his  death  withdrawn 
from  the  firm  his  share  of  the  as- 
sets, and  being  largely  indebted  to 
the  firm  at  the  time  of  his  death. 
The  surviving  members  took  pos- 
session of  all  the  assets  of  the  firm, 
assumed  all  its  liabilities,  and  con- 
tinued the  business  under  the  same 
firm  name  and  paid  to  the  govern- 
ment $2,627.35,  a  part  of  the  claim 
in  question.  It  continued  business 
until  April  21,  1873,  when  it  made 
a  general  assignment  to  plaintiff  of 
all  its  firm  property  for  the  benefit 
of  creditors.  The  assignment  was 
duly  executed  and  acknowledged 
by  each  members  of  the  firm,  in- 
cluding the  defendant  L.,  and  was 
duly  filed  and  recorded.  Plaintiff 
accepted  the  trust,  gave  security, 
assumed  control  of  the  estate.  He 
has  never  accounted,  advertised 
for  claims,  been  removed  or  dis- 
charged, nor  has  his  official  bond 
been  cancelled,  and  plaintiff  has 
since  continued  to  act  as  assignee. 
The  claim  in  question  was  not  set 
forth  in  the  schedules  filed,  but 
the  assignors  knew  of  its  existence 
and  informed  plaintiff  thereof, 
and  that  it  was  one  of  the  assets 
covered  by  the  assignment.  The 
whole  demand  was  presented  to 
the  government  as  a  single  claim. 
Prior  to  1873,  the  defendants  D.  & 
D.  constituted  a  firm  of  bankers 
and  brokers,  and  continued  in 
business  as  such  until  January  1, 
1876.  For  several  years  prior  to 
January  1,  1876,  defendant  L.  had 
kept  an  individual  account  with 
D.  4  D.,  and  when  L.  &  Co.  sus- 
pended D.  &  D.  was  one  of  its 
creditors,  knew  of  its  suspension 
and  insolvency,  and  that  plaintiff 


was  acting  as  its  assignee,  and 
dealt  \^ith  him  as  such  prior  to 
•October,  1875.  On  December  15, 
1874,  plaintiff,  at  the  request  of  L., 
delivered  to  him  and  his  brother, 
one  of  the  members  of  the  firm  of 
L.  &  Co.,  a  portion  of  the  assigned 
estate  upon  their  giving  a  bond  of 
indemnity,  conditioned  also  that 
with  the  proceeds  they  should 
satisfy  all  the  remaining  creditors 
of  L.  &  Co.,  pursuant  to  the  deed 
of  assignment.  At  the  same  time, 
A.  L.  L.,  the  sole  executrix  and 
sole  representative  of  L.  G.  L.,  as 
his  executrix,  executed  a  general 
release  to  plaintiff  as  assignee. 
Plaintiff,  as  a  creditor,  released 
his  debt  against  the  assignors,  and 
they  in  consideration  thereof,  as- 
signed and  quitclaimed  to  plaintiff, 
individually,  all  the  surplus  or 
residue  of  the  estate  assigned  to 
him  in  trust,  except  certain  corpo- 
rate stock  and  promissory  notes 
which  were  still  held  by  him  as 
assignee.  To  induce  plaintiff  to  do 
this,  defendant  L.  represented  to 
him  the  existence  of  claims  which 
he,  as  assignee,  would  be  able 
thereafter  to  collect.  The  individ- 
ual creditors  of  the  respective 
partners  were  not  provided  for, 
except  by  the  original  deed  of  as- 
signment. About  October  19, 1875, 
the  government  made  its  draft  to 
the  order  of  L.  &  Co.  for  $11,696.32 
in  settlement  of  the  claim  in  ques- 
tion. This  draft  was  received  by 
L.  about  that  date,  and  he  indors- 
ed it  with  the  name  of  L.  &  Co., 
and  delivered  it  to  defendants  D. 
&  D.,  who  knew  that  the  draft 
constituted  one  of  the  assets  of  L. 
&  Co..     D.  &  D.  then  indorsed  it, 


Digitized  by 


Google 


NEW  YORK  WEEKLY  DIGEST. 


157 


and  having  collected  it  credited  it 
to  L.  individually.  This  was  done 
without  plaintiflTs  consent. 

L.  A.  Oovld^  for  applt. 

L.  L.  Van  Allen,,  for  respts. 

Held,  That  the  title  of  plaintiff, 
as  assignee,  to  the  draft  in  suit 
was  not  lost  or  merged,  and  as  such 
be  was  entitled  to  collect  this  claim. 
TIN.  Y.,  502;  93  id.,  380.  The  fact 
that  in  the  end  such  collection, 
through  the  proper  and  lawful  set- 
tlement of  the  trust,  might  enure 
mainly  or  even  wholly  to  his  per- 
sonal benefit  does  not  weaken  or 
destroy  his  title  as  trustee. 

The  new  firm,  having  legal  title 
to  the  assets,  could  transfer  them. 
3  Paige,  525  ;  88  N.  Y.,  600  ;  13 
Otto,  613;  43  Barb.,  513.  If  the 
executrix  of  L,  G.  L.  .had  any 
equity  to  require  their  application 
to  debts  of  the  old  firm  as  distin- 
guished from  those  of  the  new,  she 
released  the  assignee  from  all  such 
claims  by  the  general  release,  and 
so  ratified  the  transfer  to  the  as- 
signee and  freed  the  assets  in  his 
hands  from  any  such  claim. 

Judgment  of  General  Term,  af- 
firming judgment  dismissing  com- 
plaint, reversed,  and  new  trial 
granted. 

Opinion  by  Much,  J.  All  con- 
cur. 


CONVERSION.  PRACTICE. 

N.  Y.  Court  of  Appeals. 

Burnap,  respt,  v.  The  National 
Bk.  of  Potsdam,  applt. 

Decided  May  9,  1884. 

B.,  plaiDtiff'i  husband,  on  procaring  the  dii- 
Gount  by  defendant  of  the  note  of  one  D., 
deposited  a  bond  owned  by  plamtiff  as  col- 


lateral. At  the  maturity  of  said  note  D. 
made  a  new  note  with  which  he  renewed 
the  former  one  without  the  knowledge  of 
plaintiff.  The  second  note  not  having  been 
been  paid  defendant  without  notice  to  B. 
or  plaintiff  sold  said  bond  and  applied  the 
proceeds  on  the  note.  Hddf  That  defend- 
ant was  liable  for  a  conversion  of  the  bond; 
that  before  retaining  it  on  a  new  contract 
it  should  have  required  B.'s  consent. 
Evidence  as  to  facts  not  found  by  a  referee  and 
as  to  which  no  finding  wad  requested  cannot 
be  considered  for  the  purpose  ^f  reversing 
the  judgment. 

This  action  was  brought  to  re- 
cover for  the  alleged  conversion  of 
a  U.  S.  bond  for  $600,  with  the 
coupons  attached.  It  appeared 
that  on  Nov.  2,  1876,  D.  made  a 
promissory  note  whereby  for  value 
received  he  promised  to  pay  $500 
to  his  own  order  ninety  days  from 
date  at  the  National  Bank  of  Pots- 
dam. D.  indorsed  the  note  and 
transferred  and  delivered  it  to  B. 
for  a  valuable  consideration.  On 
B.'s  application  and  a  $600  U.  S. 
bond  which  he  deposited  as  secu- 
rity the  bank  discounted  the  note 
and  B.  received  the  proceeds.  On 
Feb.  21,  1877,  D.,  without  the 
knowledge  or  consent  of  B.,  made 
a  new  note  whereby  he  promised 
to  pay  to  his  own  order  at  said 
bank  $600  three  months  after 
date,  adding  the  words  *'  U. 
S.  bond  $500  collaterail  secu- 
rity." D.  indorsed  and  delivered 
this  note  to  defendant,  paid 
the  interest  thereon  in  ad- 
vance, and  defendant  in  consid- 
eration thereof  canceled  the  first 
note  and  surrendered  it  to  D.  The 
U.  S.  bond  referred  to  was  the 
same  one  left  by  B.  as  collateral 
to  the  first  note.  Before  the  sec- 
ond note  matured  D.   absconded, 
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his  note  was  not  paid  and  defend- 
ant, without  demand  of  payment 
of  B.  and  without  notice  to 
him,  sold  the  bond  and  coupons 
in  open  market  and  of  the  proceeds 
appropriated  the  amount  of  the 
note  and  expenses  of  sale,  leaving 
a  balance  of  $55.68.  The  bond  in 
fact  belonged  to  plaintiff,  the  wife 
of  B.,  who  consented  to  his  pledg- 
ing it  as  security  for  the  payment 
of  the  first  note.  She  knew  noth- 
ing about  the  second  note,  and, 
after  demand,  brought  this  suit 
for  the  conversion  of  the  bond  by 
defendant.  D.  swore  that  before 
the  first  note  matured  he  asked  B. 
if  he  might  renew  it  and  B.  con- 
sented and  his  evidence  tended  to 
show  that  B.  also  assented  to  the 
bond  remaining  as  security  for  the 
renewal  note  in  defendant's  hands. 
D.  was  contradicted  in  this  by  B. 
and  his  character  for  truth  and 
veracity  impeached  by  five  of  his 
neighbors.  It  clearly  appeared 
that  neither  plaintiff  nor  B.  did 
anything  to  lead  defendant  to 
suppose  they  would  assent  to  a 
continued  pledge  of  the  bond. 

Parker  &  Mclntyre^  for  applt. 

John  A,  Vance,  for  respt. 

Held^  That  plaintiff  was  entitled 
to  recover;  that  the  Bank  before  re- 
taining the  bond  on  a  new  contract 
should  have  required  B.'s  consent, 
and  having  chosen  to  rely  on  the 
assurance  of  D.  must  suffer  for  his 
deceit. 

Evidence  in  relation  to  facts' 
not  found  by  the  referee,  and  as 
to  which  no  finding  was  requested, 
cannot  be  considered  for  the  pur- 
pose of  reversing  the  judgment. 
82  N.  Y.,  1. 


Judgment  of  General  Term,  af- 
firming judgment  for  plaintiffs, 
affirmed. 

Opinion  by  Danforth^  J.  All 
concur. 


CHARTER  PARTY. 
AGES. 


DAM- 


N.  Y.  Court  of  Appeals. 

Johnson  et  al.,  respts.j  v.  Mee- 
ker, exrx.,  et  al.,  applts. 

Decided  May  9,  1884. 

Defeadants  chartered  a  barge,  properly  man- 
ned, of  plaintiffs,  for  a  certain  period,  but 
after  using  it  for  three  months  abandoned 
it  and  left  it  lying  exposed  to  the  weather. 
Eeld,  That  plaintiffs  had  a  right  to  resume 
possession  of  and  use  the  barge,  and  to  re- 
cover the  difference  between  the  amount 
agreed  to  -be  paid  and  the  net  earnings  of 
the  barge  during  the  balance  of  the  period. 

A  former  recovery  for  the  use  by  defendants 
of  the  vessel  is  no  bar  to  an  action  to  recov- 
er damages  for  a  breach  of  the  contract  by 
a  subsequent  neglect  to  use  it. ' 

This  action  was  brought  upon  a 
contract,  partly  in  writing,  for  the 
charter  of  a  barge.  It  appeared 
that  plaintiffs  were  to  furnish  a 
barge,  properly  supplied  with 
captain  and  crew,  for  the  transpor- 
tation of  coal  between  Hobokea 
and  Fall  River,  from  March,  1876, 
to  January  1,  1877,  at  $300  per 
month  for  two  trips  a  month.  After 
using  the  barge  for  three  or  four 
months,  defendants  abandoned  it 
and  left  it  lying  at  the  dock  in 
Hoboken,  where  it  remained  about 
three  months  exposed  to  the 
weather,  its  sides  being  dried  and 
out  of  water  about  ten  feet.  Plain- 
tiffs took  possession  of  and  used 
the  barge,  and  claim  to  recover  the 
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difference  between  the  amount 
agreed  to  be  paid  by  defendants 
and  the  net  earnings. 

Walter  Edwards^  for  applts. 

Joseph  A.  Skoudy^  for  respts. 

Held^  That  plaintiffs  were  enti- 
tled to  recover ;  that  they  had  a 
right  to  resame  full  possession  of 
and  use  the  barge,  so  as  to  relieve 
defendants  from  damages  arising 
from  their  neglect,  and  they  also 
had  the  right  to  protect  the  barge 
and  prevent  it  from  being  ruined 
from  exposure  and  disuse.  Plain- 
tiffs merely  acted  in  the  line 
of  their  duty  in  seeking  to  reduce 
the  amount  of  damages  sustained 
by  defendants  by  using  the  barge. 
61  N.  Y.,  362 ;  43  id.,  231 ;  28  id., 
72  ;  1  Den.,  317. 

Also  held.  That  this  case  differs 
from  an  ordinary  bailment;  the 
possession  of  defendants  not  being 
absolute  and  exclusive,  the  officers 
and  crew  of  the  barge  being  em- 
ployed and  paid  by  the  plaintiffs, 
and  only  to  a  limited  extent  the 
servants  *of  defendants,  plaintiffs 
retained  a  right  to  the  possession 
of  the  vessel,  and  defendants  had 
only  the  right  to  direct  the  officers 
and  crew  as  to  the  manner  in  which 
they  should  be  employed,  and 
when  they  ceased  to  do  this  plain- 
tiffs committed  no  trespass  in 
directing  the  use  of  the  vessel  for 
the  benefit  of  the  parties  interest- 
ed. 

A  recovery  was  had  in  a  former 
action  for  six  months  use  of  the 
bar^e,  which  was  due  at  the  time. 
In  this  action  it  is  sought  to  recov- 
er damages  for  a  breach  of  the  con- 
tract arising  from  defendant's  neg- 
lect to  use  the  barge. 


Held^  That  the  former  recovery 
was  no  bar  to  the  present  action. 

Judgment  of  General  Term,  set- 
ting aside  verdict  ordered  for  de- 
fendant and  granting  new  trial, 
affirmed. 

Opinion  by  Miller^  J,  AH  con- 
cur, except  Finch^  /.,  absent. 


FRAUD. 

N.  Y.  Court  of  Appeals. 

Morris  et  al.,  respts.,  v.  Talcott, 
appU. 

Decided  May  9,  1884. 

An  intent  to  defraud  cannot  be  imputed  to 
one  who  contracts  a  debt  Icnowing  that  he 
is  insolvent  merely  from  the  fact  of  his  in- 
solvency and  his  omission  on  a  purchase 
upon  credit  to  disclose  such  condition  to 
his  vendor,  but  the  necessary  facts  must  be 
made  out  by  competent  evidence. 

Representations  made  by  a  party  witli  a  view 
of  procuring  credit,  to  affect  subsequent 
credits  extended  by  the  vendor,  must  be 
made  in  the  course  of  the  dealing  and  under 
circumstances  from  which  it  may  be  in- 
ferred that  they  were  made  with  an  intent 
to  induce  a  continued  credit. 

Reversing  8.  C.,  16  W.  Dig..  237. 

Plaintiffs  sued  defendant  to  re- 
cover for  goods  sold  and  delivered 
under  alleged  fraudulent  repre- 
sentations. Upon  the  complaint 
and  affidavits  an  order  of  arrest 
against  defendant  was  obtained  for 
fraud.  The  only  evidence  to  sup- 
port the  charge  of  fraud  was  that 
defendant,  in  April,  1882,  upon 
being  requested  by  plaintiffs  to 
give  them  an  indorser  upon  a  note 
for  the  balance  of  an  existing  ac- 
count refused  to  do  so,  saying  that 
he  was  "perfectly  good  and  solv- 
ent without  an  indorser."  The 
only  evidence  to  rebut  this  was 
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proof  of  defendant's  failure  in 
business  nine  months  afterwards, 
the  circumstances  of  which  failure 
were  not  proved.  There  was  no 
proof  of  further  dealings  between 
plaintiffs  and  defendant  until  Sep- 
tember, 1882,  when  he  again  com- 
menced to  buy  goods  of  them. 
Defendant  admitted  that  as  early 
as  October,  1882,  on  examining  his 
books,  he  discovered  he  was  in- 
solvent and  owed  $2,200  more  than 
his  assets,  besides  an  indebtedness 
of  $13,000  to  his  father,  which  had 
existed  for  a  number  of  years.  In 
December,  1882,  defendant  made 
a  general  assignment  to  his  father 
and  brothers  of  all  his  property 
for  the  benefit  of  his  creditors.  It 
was  not  alleged  that  there  were 
any  fictitious  debts  in  the  assign- 
ment or  any  property  fraudulently 
withheld  from  the  inventories. 
There  was  no  proof  given  of  the 
nature,  extent  or  character  of 
plaintiffs  business  or  the  amount 
or  value  of  his  assets.  The  time 
when  the  indebtedness  to  plaintiflPs 
accrued,  except  that  it  was  after 
September  6  and  prior  to  Decenl- 
ber,  1882,  did  not  appear. 

Benj.  W.  Downing^  for  applt. 

Charles  W.  Dayton,  for  respts. 

Heldj  That  the  order  of  arrest 
should  not  have  been  granted,  as 
upon  the  evidence  an  intention  on 
the  part  of  defendant  not  to  pay 
for  the  goods  cannot  be  legally 
imputed  to  him  ;  that  the  fraud 
charged  against  him  being  in  the 
nature  of  a  crime  could  not  be  pre- 
sumed, but  must  be  established  by 
evidence.  8 Barb.,  502  ;  3  Johns., 
281  ;  4  Cow.,  207.  An  intent  to 
defraud    cannot    be  imputed    to 


a  party  who  contracts  a  debt 
knowing  that  he  is  insolvent, 
merely  from  the  fact  of  his  insolv- 
ency and  his  omission,  upon  a 
purchase  of  property  upon  credit, 
to  disclose  such  condition  to  his 
vendor.  18  N.  Y.,  296;  28  id., 
264;  67  id.,  9;  81  id.,  108.  The 
necessary  facts  must  be  made  out 
by  i^ompetent  evidence. 

Defendant  was  entitled  in  the 
judicial  consideration  of  the  proofs 
to  the  application  of  the  rule  that 
the  presumptions  of  the  law  are  in 
favor  of  the  innocence  of  the  per- 
son accused. 

While  representations  made  by 
a  party  with  a  view  of  procuring 
credit  with  another  may  be  held 
to  apply  to  and  aflfect  subsequent 
credits  extended  by  the  vendor  to 
the  vendee,  yet  such  representa- 
tions in  order  to  have  that  effect 
must  be  made  in  the  course  of  the 
dealing  and  under  circumstances 
from  which  it  may  be  inferred  that 
they  were  made  with  an  intent  to 
induce  a  continued  credit.  75  N. 
Y.,  61. 

An  order  denying  a  motion  tt> 
vacate  an  order  of  arrejt  obtained 
upon  the  theory  of  a  fraudulent 
contraction  of  a  debt  is  not  re- 
viewable in  this  court  when  the 
facts  and  circumstances  proved, 
or  the  legitimate  inference  deduci- 
ble  from  such  facts,  furnish  some 
evidence  tending  to  establish  the 
existence  of  a  fraudulent  intent  on 
the  part  of  the  defendant  in  the 
creation  of  the  debt.  67  N.  Y.,  1. 
But  when  there  is  no  evidence 
tending  legitimately  to  establish 
su«h  a  conclusion,  and  the  natural 
inferences  to  be  drawn  from  the 


Digitized  by 


Google 


NEW  YORK  WEEKLY  DIGEST. 


161 


facts  stated  do  not  necessa- 
rily lead  to  the  presamption  of  a 
fraadalent  intent,  a  question  of 
law  is  presented  which  calls  for 
the  judgment  of  this  court. 

Order  of  General  Term,  affirming 
order  of  Special  Term  denying 
motion,  reversed  and  motion 
granted. 

Opinion  by  Ruger,  Ch.  J.  All 
concur. 


WILLS. 

N.  Y.  Court  of  Appeals. 

Freeman,  exr.,  applt.,  v.    Coit, 
impld.,  respt. 

Decided  May  6,  1884. 

An  absolute  interest  given  in  one  clause  of  a 
will  cannot  be  cut  down  or  taken  away  by 
raising  a  doubt  from  other  clauses,  but 
only  by  express  words  or  by  clear  and  un- 
doubted implication. 

Testatrix  devised  two-thirdsof  her  estate  to  her 
children  and  one-third  to  her  husband  and 
mother  equally.  The  will  then  provided 
that  if  all  the  children  die  before  the  age  of 
twenty-one  the  husband  shall  have  $30,000 
in  full  of  all  right  or  claim  to  the  estate 
under  the  will,  and  the  mother  the  residue. 
Held,  That  there  was  a  present  and  abso- 
lute gift  to  the  husband  and  mother  of  one- 
third  of  the  estate,  which  was  not  cut  down 
by  the  subsequent  provision. 

Affirming  S.  C,  15  W.  Dig.,  142. 

This  appeal  involves  the  con- 
struction of  the  will  of  P.,  plain- 
tiffs testatrix.  F.,  by  the  first 
clause  of  the  second  section  of 
her  will,  creates  a  trust  estate  as 
to  two-thirds  of  her  estate  during 
the  minority  of  her  children  for 
their  benefit  with  the  remainder 
in  fee  to  the  children  on  their  ar- 
riving at  the  age  of  twenty  one. 
Vol  19-No.  7b. 


Then  follows  a  devise  of  the  oth- 
er third  to  her  husband  and 
mother  to  be  equally  divided  be- 
tween them.  She  then  provides 
that,  if  her  children  all  die  before 
attaining  the  age  of  twenty-one, 
her  husband  shall  have  $20,000  in 
full  of  all  right  or  claim  to  her  es- 
tate under  the  will  and  the  residue 
of  the  estate  is  bequeathed  by  P. 
to  her  mother. 

Charles  M.  Hall^  for  applt. 
F\  E,  Dana,  for  rt'spt. 
William     W.    Northrop,    Spe- 
cial Guardian. 

Held^  That  there  was  a  present 
and  absolute  gift  to  the  husband 
and  mother  of  the  testatrix,  as  ten- 
ants in  common,  of  one- third  of  the 
estate,  which  was  not  made  contin- 
gent by  the  subsequent  provisions 
of  the  will. 

An  interest  given  in  one  clause 
of  a  will,  in  terms  denoting  an 
absolute  estate,  may,  by  force  of 
a  subsequent  clause  be  qualified 
by  a  limitation  over  in  a  certain 
event,  or  be  cut  down,  or  made  to 
take  eflfect  only  on  a  contingency, 
53  N.  Y.,  233;  yet  it  cannot  be  cut 
down  or  taken  away  by  raising  a 
doubt  from  other  clauses  but  only 
by  express  words,  or  by  clear  and 
undoubted  implicacion.  2  CI.  & 
Pin.,  22  ;  81  N.  Y.,  356. 

Judgment  of  General  Term,  af- 
firming as  modified  decree  of 
Surrogate,  aflSrmed. 

Opinion  by  Andrews^  J.  All 
concur. 
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FORECLOSURE.  LIMITATION. 

N.  Y.  Court  of  App7.als. 

Howell  et  al.,  respis.^  v.  Leavitt 
et  al.,  exrs.,  applts. 

Decided  April  29,  1884. 

In  an  action  of  foreclosure  the  summons  was 
served  bj  publication  on  H.,  to  wliom  the 
premises  had  been  conveyed  by  the  mort- 
gagor. H.  was,  in  fact,  dead  at  the  time  of 
such  service,  but  his  death  was  unknown  to 
the  plaintiff,  who  purchased  on  the  sale  and 
was  put  in  possession  by  a  writ  of  assist- 
ance. In  an  action  of  ejectment  by  H/s 
heirs,  Held,  That  the  judgment  of  foreclo- 
sure was  a  nullity  as  to  them,  and  their  dis- 
possession unlawful. 

The  exception  in  §  375,  Code  Civ.  Pro.,  puts 
restraint  only  upon  the  extension  of  time, 
and  means  that  tlie  disability  shall  not  add 
more  than  ten  years  to  the  time  limited 
after  the  disability  has  ended. 

This  was  an  action  of  ejectment. 
In  February,  1856,  one  R.  became 
owner  of  the  premises  in  dispute, 
subject  to  a  purchase  money  mort- 
gage of  $6,500,  executed  by  him  to 
one  L.  A  few  months  after  R. 
conveyed  to  oneT.,  subject  to  said 
$5,600  mortgage,  T.  giving  to  R.  a 
mortgage  of  $1,800.  Later  in  the 
same  year  T.  conveyed  to  fl.,  sub- 
ject to  the  $6,500  mortgage,  but  no 
reference  was  made  to  the  $1,800 
mortgage.  On  September  18, 1857, 
R.  brought  an  action  to  foreclose 
the  $1,800  mortgage,  making  T. 
and  H.  and  wife  defendants.  Mrs. 
H.  was  served  with  summons  in 
said  action  November  17,  1857.  H. 
died  in  October,  1857,  his  death 
being,  for  some  time  after,  un- 
known. On  an  aflSdavit  that  H. 
could  not  be  found  and  that  the 
affiant  was  informed  he  was  in  Chi- 
cago, an  order  for  service  by  pub- 
lication on  him  was  made  Novem- 


ber 19,  1857,  and  a  judgment  of 
foreclosure  was  finally  rendered. 
The  property  was  sold  to  R.,  the 
mortgagee,  who,  by  a  writ  of  as- 
sistance, put  T.  out  of  possession. 
H.  left  him  surviving  his  widow 
and  four  minor  children — the  plain- 
tiffs here.  After  R.  had  obtained 
possession  he  paid  off  the  $5,600 
mortgage  and  then  sold  the  prop- 
erty. This  action  is  brought 
against  his  grantees. 

D.  P.  Barnard^  for  applts. 

W.  J,  Oaynor^  for  respts. 

Held^  That  the  judgment  of  fore- 
closure was,  as  to  the  plaintiffs 
here,  a  nullity ;  that  the  disposses- 
sion of  plaintiffs  was  unlawful, 
and  the  possession  acquired  by  R. 
could  not  be  pleaded  as  a  defense 
to  this  action  because  he  was  a 
mortgagee. 

It  appeared  that  L.  H.,  one  of 
the  plaintiffs,  became  of  age  De- 
cember 31,  1864.  R.  got  posses- 
sion, claiming  title  as  owner,  March 
15,  1868.  This  action  was  com- 
menced November  8,  1878. 

Held^  That  the  rights  of  L.  H. 
were  not  barred  by  the  statute  of 
limitation.  16  Hun,  174;  81  N.  Y., 
\  173.  The  exception  in  §  375  of  the 
Code  of  Civil  Procedure  relates  to 
the  extension  of  the  time  limited, 
and  puts  restraint  only  upon  that 
extension.  It  means  that  the  dis- 
ability shall  not  add  more  than 
ten  years  to  the  time  limited  after 
the  disability  has  ended. 

Judgment  of  General  Term,  af- 
firming judgment  for  plaintiffs, 
affirmed. 

Opinion  by  Flnch^  J.  All  con- 
cur, except  Ruger^  Oh.  •/.,  not  vo- 
ting. 
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EXECUTORS. 

N.  Y.  Court  of  Appeals. 

Snyder,  appU.,  v.  Snyder  et  al., 
exrs.,  respts. 

Decided  May  6,  1884. 

Defendant's  tescator  boarded  with  and  was 
taken  care  of  by  plaintiff  and  her  husband  t 
and  agreed  to  compensate  them  for  such 
service.  The  husband,  who  is  one  of  the 
executors,  assigned  his  interest  in  the  claim 
for  services  to  plaintiff.  The  co-executor 
having  refused  to  allow  or  refer  the  claim, 
this  action  was  brought  thereon.  Hdd, 
That  plaintiff  being  the  real  party  in  inter- 
est was  entitled  to  recover,  and  could  not 
be  defeated  because  her  husband  would 
have  been  disqualified  from  suing  by  reason 
of  his  position  as  executor. 

Reversing  8.  C,  16  W.  Dig.,  395. 

This  action  was  brought  to  re- 
cover for  the  board  and  care  of  S., 
defendant's  testator,  from  August 
6,  1874,  to  December  5,  1878,  and 
for  dry  goods,  clothing  and  liquors 
furnished  by  plaintiff  and  her  hus- 
band, the  defendant  P.  S.,  to  S., 
at  his  request,  in  the  years  1876, 
7  and  8.  Plaintiff  allege4  an  as- 
signment by  her  husband  of  all 
his  interest  in  the  claim  to  B.,  who 
assigned  it  to  her.  S.  died  Decem- 
ber 4,  1878.  His  will  having  been 
proved  and  defendants  having 
qualified  as  his  executors,  plaintiff 
presented  her  claim  to  them  and 
demanded  that  it  be  allowed  or  re- 
ferred. Defendant  S.  S.  tefused 
to  allow  or  refer  the  claim,  alleg- 
ing that  it  had  been  paid,  and  that 
it  was  a  part  of  a  conspiracy  be- 
tween plaintiff  and  his  co-executor 
to  defraud  the  estate. 

The  referee  found  that  plaintiff 
was  the  wife  of  defendant  P.  S. 
during  the  time  the  services  alleged 


in  the  complaint  were  rendered  ; 
thatshe  then  had  no  separate  estate, 
business  or  trade;  that  for  several 
years  before  his  death  the  testator 
required  a  great  deal  of  care  ;  that 
he  lived  at  the  house  of  P.  S.,  and 
had  boarded  with  him  for  many 
years  prior  to  August  7,  1874,  at 
an  agreed  price,  which  he  paid.  On 
January  17,  1874,  S.  executed  an 
instrument,  by  which,  for  value 
received,  he  released  P.  S.  from  all 
liability  for  the  use  of  his  house- 
hold furniture  or  the  loss  or  de- 
struction thereof,  and  agreed  to 
pay  P.  S.  for  the  services  of  him- 
self and  family  in  taking  care  of 
him.  Prom  August  7, 1874,  to  De- 
cember 4,  1878,  P.  S.  had  the  use 
of  that  part  of  the  farm  owned  by 
S.,  free  of  charge.  On  several 
occasions  since  1874  the  testator 
promised  to  pay  plaintiff  for  his 
board,  when  in  usual  health,  four 
dollars  per  week,  and  when  sick 
from  one  to  seven  dollars  per  day. 
The  referee  found  that  plaintiff, 
being  the  wife  of  T.  S.,  could  not 
recover,  and  that  P.  S.,  being  ex- 
ecutor, could  only  .collect  or  be 
allowed  his  claim  by  proceedings 
under  the  statute  providing  for 
such  a  case,  and  that  plaintiff,  as 
his  assignee,  could  have  no  other 
right. 

8.  Z).  HalUday,  for  applt. 

Merritf  Kiag^  for  respt. 

Held,  Error  ;  that  plaintiff  be- 
ing the  real  party  in  interest,  has 
the  legal  as  well  as  the  equitable 
right  of  her  assignor,  whose  jjres- 
ence  as  party  plaintiff  is  unneces- 
sary ;  that  plaintiff,  being  person- 
ally qualified  to  sue,  cannot  be  de- 
feated because  the  person  under 
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whom  she  claimed  would,  if  he 
had  sued  as  plaintiff,  have  been 
disqualified  by  reason  of  his  rela- 
tion to  the  parties  named  as  de- 
fendants. 

Judgment  of  General  Term,  af- 
firming judgment  dismissing  com- 
plaint, reversed. 

Opinion  by  Danforth,  J.  All 
concur,  excej^t  Finch^  /.,  not  vo- 
ting. 


ANIMALS. 

N.  Y.  Supreme  Coukt.    General 
Term.     Fourth  Dept. 

Jesse    Barto  et  al.,  respis.^  v. 
John  G.  Stephan,  applL 

Decided  April,  1884. 

Evidence  that  plaintiffs'  crops  were  damaged 
by  cattle  and  that  defendant  had  admitted 
that  the  cattle  were  his  is  sufficient  to  sup- 
port a  judgment  against  defendant  for  such 
damages. 

The  owner  of  domestic  animals  is  bound  to 
keep  them  on  his  own  premises,  under 
peril  of  the  damage  they  may  do  to  the 
property  of  others. 

Appeal  from  judgment  of  County 
Court,affirmingiustice*s  judgment. 

Both  parties  appeared  before  the 
justice  on  the  return  day  of  the 
summons,  and  plaintiffs  complain- 
ed that  defendant's  cattle  had 
broken  plaintiffs'  close  and  de 
stroyed  their  corn  and  other  crops 
thereon  growing,  to  plaintiffs' 
damage  $25,  for  which  sum  and 
costs  plaintiffs  claimed  judgment. 
Defendant  refused  to  answer  the 
complaint  and  immediately  left  the 
court,  and  plaintiffs  produced  their 
testimony,  and  the  justice  render- 
ed judgment  in  their  favor  of  $15 


damages  and  costs,  in  defendant's 
absence.  Plaintiffs  proved  that 
they  occupied  some  12  acres,  upon 
which  they  raised  a  crop  of  corn 
and  other  vegetables,  and  that  14 
or  15  head  of  cattle  were  seen  on 
the  lot,  and  that  they  destroyed  a 
quantity  of  corn,  the  extent  and 
value  of  which  were  described  by 
the  witnesses.  One  of  the  plain- 
tiffs testified  that  he  had  a  talk 
with  defendant  the  m*xt  day  con- 
cerning **  the  14  or  15  head  of  cat- 
tle." "He  said  they  were  his." 
No  other  cattle  were  shown  to 
have  been  on  the  lot. 

Joel  L,  Walker^  forapplt.- 
Calkins  &  Emery^  for  respts. 

Held^  That  the  evidence  is  suf- 
ficient to  support  the  judgment. 
The  question  of  the  identity  of  the 
cattle  was  for  the  justice  upon  all 
the  evidence.  The  testimony  that 
the  boy  who  came  and  got  the 
cows  said  he  worked  for  defend- 
ant was  incompetent  to  show  de- 
fendant's ownership,  but  as  that 
fact  was  established  by  other  and 
competent  evidence  the  reception 
of  thai  item  of  testimony  did  not 
prejudice  defendant. 

In  general,  every  owner  of  do- 
mestic animals  is  bound  to  keep 
them  on  his  own  lands,  under  peril 
of  the  damage  they  may  do  to  the 
property  of  other  persons.  1  Cow., 
78.  If  any  fact  existed  which  re- 
lieved defendant  from  that  obliga- 
tion he  should  have  shown  it. 

Judgment  affirmed. 

Opinion  by  Smithy  P.  J.;  Har- 
din and  Barker,  JJ.^  concur. 
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EXCISE. 

N.  Y.  Supreme  Court.    Gen^ekal 
Term.    Fourth  Dept. 

Henry  E.  Ripley  et  al..  over- 
seers, ajypUs.^  V.  John  Little, 
respL 

Decided  April,  1884. 

Evidence  that  liquors  were  sold  in  a  building 
owned  by  defendant  is  insufficient  to  estab- 
lish a  cause  of  ^tion  for  violation  of  the 
excise  law  where  it  appears  that  the  store 
in  the  building  was  carried  on  by  defend- 
ant's son,  who  sold  the  liquor,  and  it  does 
not  appear  that  defendant  had  any  interest 
in  the  store  or  that  the  son  acted  as  his 
agent. 

Appeal  from  County  Court  judg- 
ment, reversing  justice's  judgment. 

Action  to  recover  penalties  for 
selling  intoxicating  liquors  with- 
out a  license. 

Defendant  called  no  witnesses. 
Plaintiffs  introduced  testimony 
tending  to  show  that  on  several 
occasions  within  the  year  preced- 
ing the  trial  intoxicating  drinks 
were  sold  in  a  building  owned  by 
defendant,  in  which  the  business 
of  selling  groceries  and  drugs  was 
carried  on,  but  on  cross-examina- 
tion of  defendant's  son  Henry,  he 
testified  that  for  two  years  pre- 
ceding the  trial  he  was  sole  owner 
of  the  goods  and  the  business,  and 
that  defendant  had  no  interest  in 
them  at  that  time.  The  sales  were 
made  by  Henry,  and  there  was  no 
proof  that  he  acted  as  his  father's 
agent,  or  with  his  knowledge  or 
consent. 

J.  W.  Dunwelly  for  applts. 

C.  McLouthy  for  respt. 

Held,  That  the  evidence  fails  to 
establish  a  cause  of  action  against 
defendant. 


The  facts  that  the  store  was 
spoken  of  by  some  of  the  witnesses 
as  John  Little's  store,  that  the 
government  license  which  Henry 
had  was  in  his  father's  name,  and 
that  it  was  paid  for  out  of  the 
store,  were  explained  by  Henry's 
testimony  that  his  father  preceded 
him  in  the  business,  and  that  the 
license  was  taken  out  several  years 
before  the  sales  in  question  were 
made,  when  his  father  conducted 
the  business.  Henry's  testimony 
is  not  contradicted,  and  plaintiffs 
cannot  claim  that  their  own  wit- 
ness should  be  discredited. 

Certain  admissions  were  proved 
to  have  been  made  by  defendant, 
but  they  seem  to  have  been  made 
before  Henry  became  proprietor  of 
the  store. 

Judgment  of  County  Court  af- 
firmed. 

Opinion  by  Smith,  P.  /.;  Har- 
din and  Barker,  JJ.,  concur. 


ATTACHMENT.     DAMAGES. 

N.  Y.  Supreme  Court.    General 
Term.    Fourth  Dept. 
Prank  Watts,  appU,^  v.  M.  S. 
Nichols  et  al.,  respts. 

Decided  April,  1884. 

Where  an  affidavit  for  attachment  stated  that 
defendants,  commission  merchants,  sold 
plaintiffs'  property  contrary  to  instructions, 
but  made  no  averment  that  the  market 
value  at  the  time  of  sale  exceeded  the  price 
at  which  the  property  was  sold,  or  that  it 
afterward  rose  above  that  price,  Held,  That 
no  right  is  shown  to  more  than  nominal 
damages,  and  that  property  cannot  be 
attached  upon  a  claim  for  nominal  damages 
only. 

Objections  to  the  entitling  of  motion  papers 
cannot  be  taken  for  the  first  time  on  ap- 
peal. 
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One  defendant  copartner  may  move  to  vacate 
an  attachment  against  partnership  property. 

Appeal  from  order  of  Special 
Term,  vacating  a  warrant  of  at- 
tachment on  motion  of  defendant, 
George  E.  Nichols. 

The.  attachment  was  granted 
upon  plaintifTs  affidavit,  stating 
the  grounds  of  his  claim  as  fol- 
lows: that  defendants  were  co- 
partners and  commission  mer- 
chants, and  that  they  purchased 
for  plaintiff,  at  a  certain  commis- 
sion, a  quantity  of  pork  and  lard  ; 
defendants  were  to  sell  the  same, 
if  requested  by  plaintiff,  at  any 
time  during  the  year,  and  not 
otherwise  ;  within  the  year,  de- 
fendants, without  plaintiff's  knowl- 
edge or  request,  sold  the  property 
for  $2,150  less  than  it  cost,  and  re- 
ported to  plaintiff  that  it  had  been 
sold  and  delivered  to  other  par- 
ties. 

W,  4.  Nims^  for  applt. 

0'  Brien  &  Emerson^  for  respts. 

Held,  That  the  facts  stated  in 
the  afladavit  do  not  show  a  right 
to  recover  more  than  nominal 
damages.    81  N.  Y.,  25. 

Baker  v.  Drake,  53  N.  Y.,  211  ; 
Taussig  V.  Hart,  58  id.,  425;  Colt 
v.  Owens,  90  id.,  371,  distin- 
guished. 

A  bare  statement  of  the  amount 
of  the  claim  is  not  enough.  The 
facts  must  be  set  forth  showing 
the  right  to  recover.  27  Hun, 
242;  29  id.,  306. 

Even  if  a  claim  for  nominal 
damages  had  been  made  in  the 
aflSdavit,  it  would  not  have  justi- 
fied the  issuing  of  an  attachment. 
It  is  not  the  intent  of  the  statute 


to  allow  the  property  of  a  defend- 
ant to  be  attached  upon  a  claim  for 
nominal  damages  only. 

The  objections  that  the  particu- 
lars in  which  the  attachment 
papers  are  claimed  to  be  defective 
should  have  been  specified  in  the 
moving  papers,  and  that  the  mov- 
ing papers  should  have  been  en- 
titled, as  to  defendant,  ''George 
E.  Nichols,  impleaded,  &c.,^^  are 
not  tenable.  The  defects  on  which 
the  motion  is  founded  relate  to  the 
merits  and  are  not  mere  irregulari- 
ties :  and  as  the  notice  of  motion 
or  order  to  show  cause  is  not 
printed  in  the  appeal  book,  we 
cannot  say  it  was  not  properly  en- 
titled. Besides,  the  objection  to 
the  entitling  was  waived  in  not 
being  taken  below. 

One  of  several  defendants  may 
move  to  vacate  an  attachment, 
Code,  §  682,  688,  689,  to  the  extent 
of  his  interest  in  the  property. 
86  N.  T.,  500.  As  the  moving 
party  is  interested  in  the  entire 
partnership  property,  he  seems  to 
be  entitled  to  a  complete  vacatur 
of  the  attachment. 

Order  affirmed,  with  $10  costs 
and  disbursements. 

Opinion  by  S/nilh,  P,  J.;  Har- 
din and  Barker,  J  J.,  concur. 


BANKS.    FRAUD.     COUNTER- 
CLAIM. 

N.  Y.  Supreme  Court.  General 
Term.     First  Dept. 

The  City  National  Bank  of  Dal- 
las, respL,  V.  The  National  Park 
Bank,  applt. 

Decided  March  7,  1884. 
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Where  a  president  of  a  national  bank  is  al- 
lowed  to  usurp  the  functions  of  the  board 
of  directors  and  virtually  to  become  and  be 
the  bank  as  representing  all  its  corporate 
functions  and  to  use  the  bank  for  his  own 
private  business  and  purposes  until  he  be- 
comes largely  indebted  to  it  and  then,  with 
the  knowledge  of  the  bank,  starts  out  to 
obtain  money  with  which  to  pay  such  in- 
debted uess,  the  bank  is  chargeable  with 
notice  of  any  fraud  which  ho  may  commit 
in  obtaining  money  which  the  bank  re- 
ceives in  such  payment. 

The  implied  contract  to  repay  money  ob- 
tained by  fraud  consummated  by  means 
of  a  conspiracy  is  joint  and  several  be- 
tween the  conspirators,  and  an  action  on 
such  implied  contract  may  be  brought 
against  one  conspirator  to  recover  the  whole 
amount  so  obtained,  and,  in  a  proper  case, 
such  liability  of  one  conspirator  on  such 
implied  contract  may  be  asserted  as  a  coun- 
terclaim against  him  in  an  action  brought 
by  him  against  the  injured  party. 

Appeal  from  a  judgment  entered 
upon  a  verdict  of  a  jury. 

This  action  was  brought  to  re- 
cover a  balance  of  account  at  de- 
fendant's bank,  amounting  to 
about  $26,000.  Defendant  admit- 
ted the  allegations  of  the  com- 
plaint, but  set  up  as  a  counterclaim 
that  plaintiff  and  one  Hardie 
had  entered  into  a  conspiracy  to- 
gether, in  pursuance  of  which  said 
Hardie  had  obtained  from  defend- 
ants by  fraud  and  false  representa- 
tions about  $25,500,  and  that  the 
said  Hardee  had  defrauded  defend- 
ants out  of  $25,500,  and  that  plain- 
tiff, with  knowledge  that  the 
money  was  the  proceeds  of  such 
fraud,  received  from  him  $10,338.33 
in  payment  of  his  indebtedness  to 
it. 

It  appeared  that  Hardie  had  been 
the  president  of  plaintiff  since  its  or- 
ganization in  1880;  that  during  the 
absence  of  the  vice-president    to 


Europe,  Hardie  had  had  charge  of 
its  business,  and  had  been  allowed 
to  manage  it  almost  wholly  for  his 
own  business  and  purposes,  until 
he  had  loaded  it  down  with  his  own 
liabilities  in  a  sum  of  about  $80,- 
000.    That,  after  the  return  of  the 
vice-president,  the  condition  of  the 
bank  was  discussed   between   him 
and  Hardie,  and  it  became  evident 
that  Hardie  could  not  pay  his  in- 
debtedness   to   the    bank.      That 
thereafter  Hardie  set  out  for  N. 
Y.  for  the  purpose  of  borrowing 
money,  it  being  obviously  the  un- 
derstanding   that    the    money  he 
would  borrow,in  part  if  not  wholly, 
was  to  be  applied  on  his  indebted- 
ness to  plaintiff.     While  in  N.  Y. 
for  this  above  mentioned  purpose 
Hardie    obtained  a  large   sum  of 
money  from  defendant  by  fraud 
and  false  representations,  a  por- 
tion   of    which    was  received  by 
plaintiff  in  payment  of  his  indebt- 
edness to  it.     During  all  this  time 
he  remained  president  of  plaintiff 
and  was  not  removed  from  that 
position  until  some  time  after  his 
return  on   the  discovery   that  he 
had  indorsed  his  individual  note 
with  plaintiff's  name  without  au- 
thonty,and  defendant  claimed  that 
plaintiff  had  conspired  with  him  to 
keep  him  in  that  position  in  order 
that  he  might  the  more  readily  de- 
frand    defendant.      The  court  re- 
fused to  charge  that  plaintiff  was 
chargeable  with  constructive  no- 
tice of  Hardie' s  fraud  because  of 
his  official  relation  to  it,  and  sub. 
mitted  to  the  jury  only  the  ques- 
tion of  actual  notice.     It  was  also 
insisted     that,     since     defendant 
waived  the  tort  of  plaintiff  in  en- 
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tering  into  the  alleged  conspiracy, 
and  brought  this  action  to  recover 
upon  the  implied  contract  to  repay 
the  money  obtained  by  the  fraud, 
such  an  action  was  upon  a  joint 
contract,  and  that,  inasmuch  as 
Hardie  was  not  a  party  to  the  ac- 
tion, the  implied  contract  could 
not  be  set  up  as  a  counterclaim, 
and  the  court  so  held. 

Francis  C,  Barlow^  for  applt. 

Moore,  Low  A  Sanford,  for 
respt. 

Ileld,  That  when  a  president  of 
a  national  bank,  who  has  been  al- 
lowed to  usurp  the  functions  of  the 
board  of  directors  and  has  been 
permitted  to  become  and  be  the 
bank,  and  to  manage  it  for  his  own 
business  and  purposes,  starts  out 
for  a  raid  upon  the  financial  cred- 
ibility of  other  banks  and  capital- 
ists for  the  purpose  of  capturing 
funds  with  which  to  relieve  him- 
self and  his  bank  from  the  embnr- 
rassment  in  which  lie  has  plunged 
it,  his  knowledge  of  any  fraud  he 
commits  in  obtaining  the  money 
should  be  charged  as  notice  to  his 
bank  when  it  becomes  the  recipient 
of  the  plunder. 

That  the  mere  abstract  question 
whether  the  knowledge  of  the 
president  of  a  bank  of  his  private 
personal  dealings  when  through 
them  he  brings  a  benefit  to  the 
bank  is  notice  to  the  bank  is  not 
controlling  in  such  a  case  as  this. 
84  N.  Y.,  30  ;  4  Paige,  127  ;  2  Hill, 
457;  72  N.  Y.,  286;  10  Gray, 
532. 

That  the  implied  contract  to 
repay  money  obtained  by  fraud 
consummated  by  means  of  a  con- 
spiracy which  arises  on  waiver  of 


the  action  for  tort  is  joint  and  sev- 
eral and  not  joint  alone,  and  each 
party  to  the  conspiracy  can  be 
sued  separately  upon  it  and  made 
to  answer  for  the  whole  amoant ; 
and  that  when  either  conspirator 
brings  an  action  against  the  in- 
jured party  upon  contract,  his  lia- 
bility on  such  implied  contract 
may  be  asserted  against  him  as  a 
counterclaim. 

Judgment  reversed  and  new  trial 
granted. 

Opinion  by  Davis^  P.  J. ;  Brady 
and  Daniels^  JJ.^  concur. 


MORTGAGE. 

N.Y.  Supreme  Court.    General 
Term.    Third  Dept. 

Hiram  G.  Miller,  respt.j  v.  Eph- 
raim  N.  Hart,  appU. 

Decided  May,  1884. 

Defendant  executed  to  plaintiff  a  mortgage 
upon  a  flouring  mill  '*  with  appendages  of 
eyery  description  now  used  in  and  about 
the  same,  consisting  of  all  dams,  water- 
courses, &c."  Held,  That  under  the  word 
"  appendages "  title  passed  to  a  platform 
scale,  a  corn-sheller,  &c.,  which  were  in 
the  mill  when  the  mortgage  was  executed. 

Defendant  executed  a  mortgnfje 
to  plaintiff  upon  a  flouring  mill 
''  with  appendages  of  every  de- 
scription now  used  in  and  about 
the  same,  consisting  of  all  dams, 
water  courses,  waste  weirs,  lands 
flowed,  and  so  forth."  When  the 
mortgage  was  executed  there  were 
certain  articles  in  the  mill,  a  plat- 
form scale,  some  scoops,  mill 
picks  and  a  hand  corn-sheller.  The 
question  in  the  case  was  to  whom 
these  latter  articles  belonged. 
Plaintiff  succeeded  below. 
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Vandemark  <ft  Lawrence^  for 
apple. 

/.  O.  Ormsby^  for  respt. 

Held^  That  the  articles  passed 
to  plaintiff  under  the  words  '*  all 
appendages  used  in  and  about 
said  mill."  There  is  a  difficulty, 
it  is  true,  in  construing  the  next 
clause,  '' consisting  of  all  dams, 
Ac.**  But  these  dams,  &c.,  are 
not  accurately  ''appendages,"  so 
that  some  special  meaning  must 
be  ,given  to  the  word  appendages. 
It  seems  to  have  been  used  to  in- 
dicate articles  used  about  the  mill, 
but  not  attached  to  or  forming 
part  of  it. 

Judgment  affirmed,  with  costs. 

Mem.  by  Learned^  P.J,;  Board- 
man  and  BockeSj  JJ.^  concur. 


NEGOTIABLE  PAPER.    SURE- 
TYSHIP. 

N.Y.  Supreme  Court.     General 
Term.    Third  Dept. 

Samuel  D.  Coykendall,  applt^ 
V.  Abram  Constable  et  al.,  respts. 

Decided  May,  1884. 

p.,  the  owner  of  a  note  in  respect  to  which 
defendants,  although  makers,  were  in  fact 
sureties,  gave  the  same  to  an  attorney  for 
coUection,  the  note  being  past  due.  The 
attorney  gave  it  to  a  bank,  also  for  collec- 
tion, which  sent  the  note  to  a  correspondent 
bank  endorsed  for  collection.  Plajntiff,  at 
the  request  of  one  of  the  makers  and  the 
principal  debtor  upon  the  note,  paid  the 
same  to  the  latter  bank,  but  not  at  the  re- 
quest of  any  of  the  sureties  and  without 
the  consent  of  two  of  them.  The  bank  re- 
mitted the  proceeds  to  P.  In  an  action 
upon  the  note,  which  had  come  to  plaintiff 
fr6m  the  correspondent  bank  as  a  voucher 
for  the  payment,  UM,  That  plaintiff  could 
not  recover;  that  as  to  the  sureties  the  note 
Vol  10-No.  8. 


was  paid  and  plaintifiTs  only  remedy  was 
against  the  principal  debtor. 

One  Peters  lent  DeGarmo  $1,000 
and  took  his  note  therefor,  paya- 
ble to  bearer  one  day  after  date. 
Defendants  signed  the  note  as 
makers,  but  were  in  fact  sureties. 
About  a  year  afterwards  Peters 
gave  the  note  to  his  attorney 
for  collection  and  DeGarmo  then 
said  he  would  pay  it  if  it 
were  sent  to  the  First  National 
Bank  of  Rondout.  The  attorney 
took  the  note  to  the  Home  Na- 
tional Bank  of  Ellenville  to  have 
it  sent  to  the  Rondout  Bank 
for  collection.  This  was  done  and 
the  note  was  sent  to  said  bank  en- 
dorsed for  collection  for  account 
of  Home  National  Bank.  About 
this  time  DeGarmo  told  plaintiff 
of  the  note  and  asked  him  to  ad- 
vance the  money.  Plaintiff  sug- 
gested that  DeGarmo  had  better 
see  the  sureties  and  see  whether 
they  were  willing  the  note  should 
be  transferred  to  plaintiff.  DeGar- 
mo said  he  had  seen  one  of  the 
sureties  (defendants)  and  that  he 
did  not  object.  Plaintiff  then 
went  to  the  Rondout  Bank  and 
directed  the  note  to  be  charged  to 
his  account.  This  was  done,  the 
Ellenville  Bank  received  the 
amount  of  the  note  and  paid  it  to 
Peters.  Peters  did  not  know  whose 
money  paid  the  note.  Plaintiff 
now  sues  upon  the  note,  which  was 
returned  to  him  with  his  checks  as 
a  voucher  by  the  Rondout  Bank 
after  payment  by  it.  None  of  the 
sureties  requested  plaintiff  to  pay 
the  note,and  two  (out  of  three)  did 
not  consent  to  its  transfer  to  him. 
Defendants  claim  that  plaintiff  is 
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not  the  owner  of  the  note  and  that 
it  has  been  paid  to  Peters.  De- 
fendants had  judgment. 

Lawton  &  Stebbins^  for  applt. 

John  Lyon^  for  respts. 

Held,  That  plaintiff  could  not 
recover.  21  Barb.,  262.  Peters 
never  sold  or  authorized  anj'^  one 
to  sell  the  note,  and  if  his  agent 
without  authority  sold  it,  Peters 
did  not  ratify  the  act  by  receiving 
the  money  ;  for  he  accepted  that 
without  knowledge  of  any  sale. 
The  note  was  past  due  and  the  en- 
dorsement notitied  plaintiff  that 
the  note  was  with  the  Rondout 
Bank  only  for  collection.  Plain- 
tiff did  not  receive  the  note  as  by 
a  purchase,  but  as  a  paid  check. 
He  did  not  pay  at  the  request  of 
the  sureties  but  at  the  request  of 
the  principal  debtor,  and  payment 
by  DeGarmo  or  by  plaintiff  for 
him  discharged  the  sureties. 

Judgment  affirmed,  with  costs. 

Opinion  by  Learned^  P.  J,; 
Boardman,  J,,  concurs  ;  Bockes^ 
/.,  dissents. 


FORECLOSURE.      PARTIES. 

N.  Y.  Supreme  Court.   General 
Term.    Third  Dept. 

Margaret  Van  Schaack,  applt. ^ 
V.  James  Sanders,  impld.,  respt. 

Decided  May\  1884. 

In  a  foreclosure  by  advertisement  and  sale 
under  the  stHtute  if  a  mortgagor  letive  a 
will  naming  executors  they  must  be  served 
with  notice  of  sale  although  they  have 
never  qualified. 

It  teevM,  however,  that  such  a  foreclosure 
may  proceed  without  such  service  where 
no  personal  representatives  of  a  mortgagor 
have  been  appointed  and  where  none  are 
named  in  his  will,  if  any. 


The  action  was  for  partition. 
The  defendant  Sanders  answert^d 
setting  up  title  in  himself  as  pur- 
chaser on  a  sale  under  a  foreclosure 
by  advertisement.  The  court  be- 
low found  in  his  favor.  It  ap- 
peared that  in  1876  one  Stephen 
Post  and  his  wife  Abigail  ( wned 
the  property  and  mortgaged  it  to 
one  Case.  Both  the  Posts  died  in 
1879  ;  no  personal  representatives 
of  either  of  them  were  served  by 
Case  when,  in  1880,  he  foreclosed 
his  mortgage  by  advertisement. 
Sanders  bought  on  the  sale.  The 
heirs  at  law  of  the  Posts  were 
served.  It  appeared  that  Stephen 
Post  left  a  will  which  was  admit- 
ted to  probate,  but  the  executors 
named  therein  did  not  qualify  and 
no  letters  of  administration  with 
the  will  annexed  were  ever  issued, 
nor  were  any  letters  ever  issued  on 
Abigail  Post's  estate. 

N.  A.  Calkins y  for  applt. 

Raymond  &  Jones ^  for  respt. 

Held,  That  the  foreclosure  was 
irregular.  The  executors  of  Post, 
although  they  had  not  qualified, 
were  entitled  to  notice.  It  cannot 
be  said  that  they  were,  for  that 
reason,  not  his  personal  repre- 
sentatives. The  authority  of  the 
executors  comes  from  the  will  and 
they  may  do  many  things  before 
letters  are  issued.  1  Williams  on 
Exrs.,  293,  303  ;  60  N.  Y.,  349. 

We  do  not  hold  that  where  there 
are  no  personal  representatives 
named  in  the  will  or  appointed 
otherwise  there  can  be  no  statutory 
foreclosure  ;  for  the  contrary  seems 
to  be  the  law.  34  Barb.,  319  ;  11  id., 
191  ;  20  id.,  19.     But  where  such 


Digitized  by 


QiOo^^z 


NEW  YORK  WEEKLY  DIGEST. 


171 


reprnsentatives  are  named  in  a  will 
I  think  they  should  have  notice. 

Judgment  reversed. 

Opinion  by  Learned,  P.  /./ 
Bockes^  J.,  concurs  in  opinion  that 
the  personal  representatives  must 
have  notice.  Boardman^  J.,  dis- 
sents. 


MARRIED    WOMEN.      MORT- 
GAGE. 

N.  Y.  Supreme  Court.    Gen^eral 
Term.    Third  Dept. 

James  McLaren,  applL,  v.  Eme- 
line  A.  Percival  et  aU,  respts. 

Decided  May,  1884. 

The  finn  of  Percival.  Wilson  &  Co.  was  in- 
debted to  the  firm  of  McLaren  &  Co.  De- 
fendant, a  married  woman,  executed  a  mort- 
gage, at  request  of  her  husband,  who  was  a 
member  of  the  former  firm,  upon  her  sepa- 
rate estate,  not  l^nowing  the  purpose  of  the 
mortgage  or  to  whom  it  was  payable.  In 
consideration  of  the  same  McLaren  &  Co. 
extended  the  time  of  payment  to  Percival, 
Wilson  <&  Co.  HM,  That  the  mortgage 
could  be  enforced  against  her  separate 
estate. 

On  December  27,  1878,  the  de- 
fendant, Daniel  G.  Percival,  execu- 
ted a  bond  to  plaintiff,  and  on  the 
same  day  he  and  his  wife,  the  de- 
fendant Emeline,  executed  a  mort- 
gage on  her  separate  property  as 
collateral  to  said  bond.  Daniel 
was  then  a  member  of  Percival, 
Wilson  &  Co.,  which  firm  was  in- 
debted to  James  McLaren  &  Co. 
(of  this  latter  firm  plaintiff  was  a 
member)  on  certain  notes.  The 
next  day  this  bond  and  mortgage 
were  delivered  to  McLaren  &  Co. 
as  collateral  tp  said  notes.  Erne- 
line  did  not  know  the  purpose  for 


which  she  executed  the  mortgage, 
and  received  nothing  for  such  ex- 
ecution. This  action  is  to  foreclose 
said  mortgage,  and  Emeline  de- 
fends. The  referee  found  in  her 
favor. 

J.  Sandford  Potter,  for  applt. 

James  Spencer,  for  respts. 

Held^  Tiiat  the  mortgage  was  not 
void  for  want  of  consideration.  A 
seal  is  presumptive  evidence  of 
consideration,  and  the  burden  is  on 
defendant  to  show  that  there  was 
none.  A  good  consideration  passed 
from  McLaren.  It  appeared  that 
before  October  16,  1878,  Percival, 
Wilson  &  Co.  were  indebted  to 
McLaren  &  Co.  in  $66,'291.65  ;  that 
at  the  time  of  the  execution  of  the 
mortgage  the  latter  firm  accepted 
from  the  former  fifteen  notes  cov- 
ering said  indebtedness,  payable 
in  from  two  to  thirty-two  months. 
The  mortgage  was  collateral  to 
these  notes.  The  mortgage  and 
the  notes,  though  differently  dated, 
were  evidently  meant  to  be  one 
transaction.  This  extension  of 
time  was  a  consideration.  85  N, 
Y.,  226. 

There  was  no  diversion  of  the 
mortgage.  Mrs.  Percival  did  not 
know  for  what  purpose  she  execu- 
ted it,  nor  for  whose  benefit.  She 
relied  on  her  husband's  statement 
that  it  was  all  right.  Besides,  the 
mortgage  was,  on  its  face,  payable 
to  McLaren,  as  she  could  have  seen 
by  reading  it,  and  delivery  of  it  to 
McLaren  could  not  be  a  diversion 
of  it  from  the  purpose  for  which  it 
was  intetided. 

Judgment  reversed,  new  trial 
granted,  referee  discharged,  costs 
to  abide  event. 
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Opinion  by  Learned^  P.  J, ; 
Boardman  and  BoclceSy  JJ,,  con- 
cur. 


MUNICIPAL  CORPORATIONS. 
COSTS. 

N.  Y,  Supreme  Court.     General 
Term.    Third  Dept. 

John  N.  Dressel,  respt^  v.  The 
City  of  Kingston,  applt. 

Decided  May,  1884. 

Where  the  charter  of  defendant,  Ch.  150, 
Laws  of  1872,  provided  for  the  appointment 
of  a  treasurer,  and  the  latter  made  affidavit 
that  he  was  the  chief  fiscal  officer  of  the 
city  and  that  the  claim  in  suit  liad  never 
been  presented  to  him,  HM,  Under  Code, 
§  8245,  that  plaintiff  was  not  entitled  to 
costs,  although  he  had  presented  his  claim 
before  action  to  the  Mayor  and  Common 
Council,  who  had,  by  said  charter,  author- 
ity to  adjust  the  same. 

Appeal  from  order  directing 
clerk  to  tax  costs. 

The  action  was  for  injuries  sus- 
tained from  a  defect  in  a  public 
street.  Plaintiff  succeeded  on  the 
trial.  Before  the  commencement 
of  the  action  plaintiff  presented 
the  claim  to  the  Mayor  and  Com- 
mon Council  of  defendant,  who 
rejected  it.  By  the  charter  of  de- 
fendant, Ch.  150,  Laws  of  1872, 
provision  is  made  for  the  appoint- 
ment of  a  treasurer.  This  latter 
officer  made  affidavit  on  the  mo- 
tion that  he  was  the  chief  fiscal 
officer  of  defendant,  and  was  its 
treasurer ;  that  the  claim  had  never 
been  presented  to  him.  This  affi- 
davit was  not  disputed  by  plain- 
tiff. 

John  J.  Linson^  for  applt. 

E.  8.  Wood,  for  respt. 


Held,  That  under  Code  Civ. 
Pro.,  §3245,  no  costs  could  be 
given.  It  is  not  necessary  that  the 
officer  should  be  denominated 
''  chief  fiscal  officer."  Those  words 
are  descriptive,  and  in  this  case 
they  describe  the  Treasurer  of 
Kingston.  It  is  of  no  consequence 
that  the  treasurer  has  not,  by  the 
charter,  authority  to  adjust  the 
claim.    85  N.  Y.,  523. 

Or^er  reversed,  with  $10  costs, 
and  motion  denied,  with  $10  costs. 

Opinion  by  Learned,  P.  J.; 
Boardman,  /.,  concurs ;  BocJces, 
J.,  dissents. 


MARRIED  WOMEN. 
EXEMPTION. 

N.  Y.  Supreme  Court.  General 
Term.     Third  Dept. 

Abel  A.  Crosby,  appU.^  v.  Sarah 
Stephan,  impld.,  respt. 

Decided  May.  1884. 

The  proceeds  of  an  insurance  policy  upon  the 
life  of  her  husband,  which  have  been  actu- 
ally received  by  the  wife  upon  his  death, 
and  deposited  in  bank,  are  liable  for  debts 
which  she  has  theretofore  contracted  in 
carrying  on  a  separate  business. 

Appeal  from  an  order  denying 
application  to  punish  defendant 
Stephan  for  contempt.  In  1871 
judgment  was  recovered  by  plain- 
tiff against  said  defendant,  then  a 
married  woman,  carrying  on  a  sep- 
arate business.  Execution  was 
issued  and  returned  unsatisfied. 
In  1883,  Charles  Stephan,  husband 
of  defendant,  procured  au  insur- 
ance policy  upon  his  life,  payable 
to  defendant.  He  soon  after  died. 
The  money  due  upon  said  policy 
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was  collected  by  defendant  and 
deposited  in  a  savings  bank.  Sup- 
plementary proceedings  were  taken 
,  and  the  usual  injunction  order 
granted  and  served  on  her.  After 
service  defendant  drew  said  money 
from  said  bank  and  now  retains  it. 
The  court  below  refused  to  punish 
defendant  on  the  ground  that  the 
insurance  moneys  were  exempt 
property. 

Preston  &  CMpp^  for  applt. 

A,  T.  Clearwater  J  for  respt. 

Held^  Error.  The  husband  is 
dead  and  the  moneys  are  the  ab- 
solute property  of  the  widow.  The 
cases  cited  by  the  respondent  will 
all  be  found  to  relate  to  cases 
where  the  husband's  creditors 
sought  to  reach  such  moneys,  or 
where  the  husband  had  not  yet 
died.  In  this  case  the  debt  is  that 
of  the  widow,  and  should  be  paid 
as  any  other  debt.  30  Hun,  619. 
Drawing  out  the  money  was  a  vio- 
lation of  the  order. 

Order  reversed,  with  $10  costs, 
and  proceedings  remitted  to  the 
court  below  to  proceed  upon  the 
application  to  punish  respondent. 

Opinion  by  Learned,  P.  J, ; 
Boardman  and  Bockes,  JJ.^  con- 
cur. 


PRIVATE  ROADS.  PRACTICE. 

N.  Y.  Supreme  Court.   General 
Term.    Fourth  Dept. 

The  People,  ex  rel.  John  Cash- 
man,  appU.^  V.  Thomas  P.  Hed- 
don  et  al.,  referees,  respts. 

Decided  April,  1884. 
• 
Where  village  trustees,  acting  as  commission- 
en  of  higliways,  determined  that  a  priyate 


road  sliould  be  laid  out,  Held,  It  is  to  be 
presumed  that  all  preliminary  requirements 
of  the  statute  had  been  complied  with. 

Referees  appointed  to  hear  an  appeal  from 
the  determination  of  such  trustees  can  in- 
quire only  into  the  fitness  or  unfitness  of 
laying  out  the  road. 

The  opinion  of  the  tribunal  below  is  no  part 
of  the  record,  and  an  error  appearing  only 
in  such  opinion  is  not  ground  of  reversal. 

Certiorari  to  review  the  decision 
of  referees  appointed  to  hear  and 
determine  the  appeal  brought  by 
relator  from  the  determination  of 
the  Trustees  of  Batavia,  as  com- 
missioners of  highways,  laying 
out  a  private  road  across  relator's 
lands. 

The  relator  contends  that  the 
record  does  not  show  that  the  ne- 
cessity of  the  road  has  been  deter- 
mined by  a  jury  of  freeholders  ; 
that  laying  the  road  through  rela- 
tor's orchard,  without  his  consent, 
was  erroneous,  and  that  the  refe- 
rees erred  in  deciding  that  they 
had  no  power  to  pass  upon  the 
question  of  compensation  to  the 
land  owner. 

Oeorge  Bowen,  for  relator. 

M.  H.  PecJc^  Jr.,  for  respts. 

Held^  The  record  does  not  show 
that  the  necessity  of  the  road  has 
not  been  determined  by  a  jury  of 
freeholders,  and  it  is  to  be  presum- 
ed, from  the  fact  that  the  trustees, 
acting  as  commissioners,  deter- 
mined that  the  road  should  be  laid 
out,  that  all  the  preliminary  re- 
quirements of  the  statute  essential 
to  the  validity  of  their  action  had 
been  complied  with.  Besides,  the 
record  shows  that  the  proceedings 
of  the  jury  and  the  notice  of  ap- 
peal were  put  in  evidence  before 
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the  refere*»s  to  show  that  such  pro- 
ceedings were  had  respecting  the 
road,  and  the  testimony  of  several 
witnesses  examined  before  the  ref- 
erees shows  that  a  jury  was  called 
in  reference  to  the  road. 

The  referees  could  only  inquire 
into  the  "  fitness  or  unfitness"  of 
laying  out  the  road,  and  th**ir  pro- 
ceedings in  respect  to  that  ques- 
tion are  all  that  can  now  be  re- 
viewed. If  the  trustees  acted 
without  jurisdiction,  any  order 
made  by  them  was  a  nullity,  and 
could  be  reviewed  by  common  law 
certiorari  and  vacated.  63  N.  Y., 
391,  and  authorities  cited  by  Earl, 
J.,  p.  394. 

Upon  the  merits  the  testimony 
warrants  the  referees'  conclusion 
that  the  road  is  necessary,  and 
their  decision  on  that  point  is  con- 
clusive. 1  R.  S..  519,  §89  ;  Laws 
of  1847,  Ch.  455,  §8. 

There  is  nothing  in  the  record 
showing  that  the  referees  declined 
to  pass  upon  the  question  of  com- 
pensation. The  case  is  to  be  heard 
on  the  writ  and  return  and  the 
papers  on  which  the  writ  was 
granted.  Code  Civ.  Proc,  §2138. 
The  opinion  of  the  referees  is  no 
part  of  the  record.  14  N.  Y.,  435. 
An  alleged  error,  which  appears 
only  in  the  opinion  of  the  court 
below,  and  not  in  the  record,  is  not 
ground  of  reversal.  49  N.  Y.,  521. 
See  10  Wend.,  123. 

Order  of  the  referees  affirmed, 
with  $50  costs. 

Opinion  by  Smith,  P.  J. ;  Har- 
din and  Barker^  JJ.y  concur. 


INJUNCTION.    DAMAGES. 

N.Y.  Supreme  Court.    General 
Term.    Third  Dept. 

Jacob  Crouse,  appU.^  v.  The 
Syracuse,  Chenango  &  N.  Y.  RR, 
Co.  et  al.,  respis. 

Decided  May,  1884. 

The  expense  of  a  special  train  hired  bj  coun- 
sel to  move  to  vacate  an  injunction  may  be 
allowed  in  a  proper  case  as  damages  sus- 
tained by  reason  of  said  injunction.  Also 
counsel  fees  incurred  in  such  service,  but 
not  in  fact  paid,  may  be  allowed. 

Appeal  from  an  order  confirming 
a  report  of  a  referee  upon  an  as- 
sessment of  the  damages  which  de- 
fendants sustained  by  reason  of  an 
injunction.  The  defendant  cor- 
poration had  been  for  four  years 
in  the  hands  of  a  receiver  and  was 
without  a  Board  of  Directors.  The 
General  Term  had  held  that  such 
a  board  must  exist  before  the  re- 
ceivership could  be  vacated  and 
its  property  could  be  restored  to 
it.  Such  election  and  restoration 
was  sought  in  various  ways  but 
without  result,  and  it  was  deter- 
mined by  counsel  of  those  inter- 
ested that  they  must  wait  for  an 
election  until  the  day  fixed  by  the 
by-laws  of  the  corporation,  and 
that  an  election  on  any  other  day 
earlier  or  later  (unless  a  year  later) 
would  be  void.  When  the  day 
fixed  arrived  plaintiff  served  upon 
the  stockholders  present  at  Syra- 
cuse an  injunction  in  this  action, 
granted  by  the  county  judge  of 
Madison  county,  which  prevented 
an  election.  The  General  Term 
was  at  the  time  in  session  at  Bing- 
ham ton.     Defendants  procured  a 
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special  train  at  an  expense  of  $200 
and  went  to  Binghamton.  The 
General  Term  forthwith  vacated 
the  injunction  and  defendants  were 
enabled  to  hold  their  election  on 
the  day  fixed.  The  referee  allowed 
this  expense  and  also  $375  for 
counsel  fees.  It  appeared  that, 
though  incurred,  this  latter  ex- 
pense had  not  been  paid. 

Charles  M.  Platt^  for  applt. 

L.  Marshall^  for  respts. 

Heldj  That  the  expense  of  the 
special  train  was  properly  allowed. 
There  was  no  regular  train  by 
which  defendants  could  have 
reached  Binghamton  that  day 
while  the  General  Term  was  in 
session  and  under  Code,  §  626,  the 
Qeneral  Term  was  the  only  tribu- 
nal (except  the  Madison  county 
judge)  which  could  vacate  the 
order.  It  appears  that  a  few  days 
afterwards  plaintiff  discontinued 
his  action.  Ordinarily  such  an  ex- 
pense would  not  be  proper,  but 
this  was  an  extraordinary  case. 
Probably  and  perhaps  certainly 
the  election  if  not  held  on  that  day 
must  have  been  postponed  for  a 
year  and  in  the  meantime  no  step 
could  be  taken  towards  restoring 
the  property  to  the  corporation. 
Large  interests  were  involved  and 
nearly  all  the  stock  was  represent- 
ed at  the  meeting. 

We  think  the  counsel  fees  were 
properly  allowed.  They  had  not 
been  paid  but  had  been  incurred, 
and  we  think  this  enongh.  60 
N.  Y.,  286;  50  N.  Y.,  337;  67 
N.  Y.,  653;  15  How.  Pr.,  320;  22 
Ohio,  264;  High  on  Inj.,  §  1688; 
25  Kan.,  71. 


Order  affirmed,  with  $10  costs 
and  disbursements. 

Opinion  by  Learned^  P.  J,; 
BoardmaUy  •/".,  concurs;  BocJces^ 
•/".,  not  voting. 


EVIDENCE. 

N.  Y.  Court  of  Appeals. 

Loveridge,  respt.,  v.  Hill  et  al., 
applts. 

Decided  June  3,  1884. 

A  party  is  not  bound  to  inlerrupt  the  exami- 
nation of  H  witness  as  to  a  material  matter 
on  a  mere  suspicion  tbat  a  witness  is  do- 
barred  by  liis  position  from  testifying,  but 
if  on  cross-examination  it  appears  that  the 
witness  is  incompetent  a  motion  lo  strilte 
out  the  objectionable  testimony  may  be 
made. 

One  P.  testified  to  certain  declarations  made 
by  defendant.  On  cross-examination  it  ap- 
peared that  they  were  made  to  P.  as  coun- 
sel. Bdd,  That  they  constituted  a  privi- 
leged  communication  as  to  which  P.  was 
debarred  from  testifying  and  that  refusal 
to  strike  out  his  evidence  was  erroneous. 

Reversing  S.  C,  15  W.  Dig.,  100. 

This  was  an  action  upon  a  prom- 
issory note.  One  P.  was  called  as 
a  witness  by  plaintiff,  and  testified 
as  to  certain  declarations  made  to 
him  by  the  defendant  H.  It  did 
not  then  appear  that  these  decla- 
rations were  made  to  P.  as  counsel 
for  H.,  or  while  the  relation  of  at- 
torney and  counsel  existed  between 
them.  Upon  cross-examination  it 
appeared  that  the  declarations 
were  made  to  P.  by  H.  as  his  coun- 
sel. Defendant's  counsel  moved 
to  strike  out  the  evidence  of  the 
witness  on  the  ground  that  he 
simply  teptified  to  matters  which 
came  to  his  knowledge  as  counsel 
and  that  the  satne  were  privileged. 
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Plaintiff  objected  generally.  The 
referee  denied  the  motion  and  the 
defendant's  counsel  excepted. 

Tracy  C,  Becker,  for  applts. 

Adehbert  Moot,  for  respt. 

Held.  Error;  that  the  witness 
was  debarred  from  testifying  to 
the  declarations  of  H.  by  the  rule 
which  forbids  an  attorney  from 
disclosing  communications  made 
to  him  by  a  client  in  the  course  of 
his  professional  employment.  80 
N.  Y.,  894;  84  id.,  72. 

A  party  is  not  bound  to  inter- 
rupt the  examination  of  a  witness 
in  respect  to  a  material  matter  on 
a  mere  suspicion  that  the  witness 
may  be  debarred  from  testifying. 
He  may  await  his  opportunity  on 
cross-examination  to  biing  out 
the  facts,  and  if  on  such  examina- 
tion it  appears  that  the  witness  is 
incompetent  may  move  to  have 
the  testimony  expunged.  66  N. 
Y.,  429. 

Judgment  of  General  Term,  af- 
firming judgment  for  plaintiff,  re- 
versed. 

Per  curiam  opinion.  All  con- 
cur. 


CONSTITUTIONAL  LAW. 
SHERIFF. 

N.  Y.  Court  of  Appeals. 

Hein,  assignee,  respt.,  v.  David- 
son, sheriff,  applt. 

Decided  June  3,  1884. 

Sections  1421-1425,  Code  Civil  Procedure,  are 
not  uDconstitutional.  The  rlglit  of  action 
of  tlie  injured  party  is  not  thereby  taken 
away  or  rendered  ineffectual,  but  its  en- 
forcement is  simply  confined  to  the  actual 
trespassers. 

The  right  to  sue  a  specific  individual  is  not  a  I 


constitutional  right  which  cannot  be  taken 
away  where  adequate  and  complete  protec- 
tion to  the  right  of  property  is  left. 
Reversing  8.  C.  18  W.  Dig.,  881. 

This  action  was  brought  by  plain- 
liflf,  as  assignee,  to  recover  from 
defendant  for  a  wrongful  seizure 
by  him  as  sheriff  of  the  i)roperty 
of  his  assignor.  An  order  was 
made  at  Special  Term,  substitu- 
ting in  place  of  the  sheriff  his 
indemnitors  as  defendants  un- 
der sections  1421-1425  of  the 
Code  of  Civil  Procedure,  which 
free  the  sheriff  from  liability  for  a 
seizure  of  property  where  he  has 
taken  a  bond  of  indemnity  and  the 
sureties  seek  to  be  substituted  as 
defendants.  This  order  was  re- 
versed by  the  General  Term  on  the 
ground  that  said  sections  are  un- 
constitutional, as  they  take  away 
the  private  property  of  the  citizen 
without  due  process  of  law. 

MorrU  Ooodhart,  for  applt. 

E.  More,  Jr.,  for  respt. 

Held,  Error ;  said  sections  of 
the  Code  do  not  take  away  the  in- 
jured party's  right  of  action,  that 
remains  as  such  unchanged  in  its 
inherent  chaiacter  but  confined  in 
its  enforcement  to  the  real  and 
actual  trespassers.  The  right  of 
action  survives  the  restriction  and 
is  in  no  respect  destroyed  or  made 
ineffectual. 

Fowle  V.  Man,  53  Iowa,  42;  Craig 
V.  Fowler,  59  id,  200  ;  Sunberg  v. 
Babcock,  16  N.  W.  Rep.,  716,  dis- 
tinguished. 

The  right  of  the  legislature  to 
regulate  the  civil  procedure  for  the 
enforcement  of  rights  is  wide 
enough  to  permit  it  to  say  when 
an  officer,   acting    under  the  re- 
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quirements  of  that  procedure,  may 
and  may  not  be  saed,  provided  he 
is  not  shielded  so  as  to  deprive  the 
citizen  of  adequate  remedy  for  any 
trespass  or  wrong. 

The  right  to  sue  a  specific  indi- 
vidual is  not  a  constitutional  right 
which  cannot  be  taken  away 
although  adequate  and  complete 
protection  to  the  right  of  properly 
is  left. 

Order  of  General  Term,  reversing 
order  of  Special  Term,  reversed, 
and  order  of  Special  Term  affirm- 
ed. 

Opinion  by  Fhich,  J.  All  con- 
car,  except  Danforth  and  Ra- 
pallo,  JJ.^  dissenting. 


FORECLOSURE.     PARTIES. 
ATTACHMENT. 

N.  Y.   Court    of    Appkals. 

Anthony,  appU,^  v.  Wood  etal., 
respis. 

Decided  Jnne  3,  1884. 

A  sheriff,  under  an  attachment  against  one  J. 
demanded  the  deliyery  to  him  of  a  note 
and  mortgage  then  in  the  possession  of  J.'b 
attorney,  who  refused  to  deliver  them  up 
or  give  a  certificate.  The  attorney  was  after- 
wards compelled  to  deliver  them  up  to  the 
sheriff,  but  prior  thereto  J.  assigned  them 
to  plaintiff,  who  brought  action  to  foreclose. 
Held,  That  until  the  sheriff  obtained  the 
actual  custody  of  the  property  he  could 
make  no  levy,  and  that  he  had  no  interest 
in  the  action  or  right  to  intervene. 

This  action  was  brought  to  fore- 
close a  mortgage  which  was  giv^en 
to^ secure  a  note.  Prior  to  June  2, 
1881,  the  mortgage  and  note  were 
ownjjd  by  J.,  and  were  in  posses- 
sion of  C.,  his  attorney,  at  New 
York  city.  On  June  6,  1881,  the 
Vol.  19-No.Sa. 


note  and  mortgage  were  assigned 
by  J.  to  plaintiff.  B.,  who  was 
sheriff  of  New  York  County,  was 
made  a  party  defendant  on  his 
own  application.  B.  claimed  the 
note  and  mortgage  in  suit  under 
an  attachment  against  J.,  which 
was  placed  in  B.'s  hands  June  2, 
1881.  On  the  same  day  one  of  liis 
deputies  went  to  C.'s  office  and 
demanded  that  he  should  deliver 
up  the  note  and  mortgage  ;  this  he 
refused  to  do  or  to  give  a  certifi- 
cate under  §  650  of  the  Code. 
He  was  examined  June  7,  1881, 
and  thereafter  compelled  to  deliv- 
er the  property  to  the  sheriff.  A 
judgment  was  rendered  that  the 
amount  due  on  the  note  should  be 
paid  to  the  sheriff,  with  a  provis- 
ion for  foreclosure  and  sale  upon 
failure  to  pay  within  a  time  lim 
ited. 

James  L.  Bishop^  for  applt. 

Henry  G.  Atwaler^  for  respts. 

Held^  Error  :  that  until  the  sher- 
iff had  obtained  the  actual  custody 
of  the  note  and  mortgage  in  ques- 
tion he  had  made  no  levy  and 
could  make  none.  He  is  armed 
with  power  to  get  such  custody 
and  may  proceed  by  action  or  spe- 
cial proceeding  to  reach  that  re- 
sult. Code  of  Civil  Proc,  §649. 
The  sheriff,  therefore,  had  no  in- 
terest in  the  foreclosure  or  right 
to  intervene. 

Judgment  of  General  Term,  af- 
firming judgment  for  defendant 
B.  and  interlocutory  order,  revers- 
ed, and  judgment  of  foreclosure 
ordered  for  plaintiff. 

Opinion  by  Finch^  J,  All  con- 
cur, except  Rug3ry  Ch.  J.^  not 
voting. 
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RAILROADS.     LACHES. 
N.  Y.  Court  of  Appeals. 

Vatable  et  al.,  respts.^  v.  The 
N.  Y.,  L.  E.  &  W.  RR.  Co.,  applL 

Decided  May  6,  1884. 

On  foreclosure  of  a  mortgage  of  the  Erie  R.  Co. 
its  property,  etc.,  was  bid  in  by  trustees 
and  tlie  defendant  company  organized  pur- 
suant to  chap.  430,Law8of  1874«as  amended 
iu  1876,  tlie  certificate  providing  that  stock- 
liolders  of  tlie  old  company  might  be  let  in 
upon  making  certain  payments  on  their  old 
stock  within  a  time  to  be  limited,  which  as 
finally  fixed  was  Oct.  31,  1878,  and  notice 
of  the  time  limited  was  published  in  news- 
papers in  England,  Scotland,  Ireland  and 
this  State.  Plaintiffs  did  not  make  a  de- 
mand to  be  let  in  accompanied  by  money 
until  after  the  time  limited.  In  an  action 
to  compel  a  delivery  of  stock  in  the  new 
company,  HM^  That  plaintiffs  could  not 
recover ;  that  a  compliance  with  the  plan 
within  six  months  from  the  foreclosure 
sale  was  a  condition  precedent,  from  the 
performance  of  which  equity  could  not  re- 
lieve them. 

This  action  was  brought  to  com- 
pel defendant  to  deliver  to  plain- 
tiffs a  certain  number  of  shares 
of  its  capital  stock.  The  grounds 
of  the  demand  are  as  follows: 
Plaintiffs  were  holders  of  certain 
shares  of  the  slock  of  the  Erie  R. 
Co.  Its  property  and  franchises 
were  sold  under  a  foreclosure 
commenced  June  19,  1875,  judg- 
ment being  rendered  Nov.  7,  1877, 
and  the  sale  being  had  April  24, 
1878.  The  property  and  franchises 
were  bid  in  by  certain  purchasing 
trustees, consisting  of  certain  bond 
and  shareholders  of  the  Erie  R. 
Co.,  under  an  agreement  which 
provided  for  letting  in  as  parties 
other  bond  and  shareholders  if 
they     applied    within    the    time 


limited  for  that  purpose.  The  de- 
fendant was  organised  and  took 
tillj  from  the  purchasing  trustees 
April  27,  1878.  A  large  number 
of  the  bond  and  shareholders  be- 
came parties  to  the  arrangement 
within  the  time  limited,  which  as 
finally  fixed  was  Oct.  31,  1878. 
The  plaintiffs  did  not  become  par- 
ties. Plaintiffs  did  not  make  a 
demand  to  be  let  in  accompanied 
by  money  until  Nov.  1,  1878.  The 
plan  under  which  the  defendant 
was  organized  was  drawn  up  and 
executed  Dec.  14,  1877.  It  pur- 
ports to  be  made  under  and  in 
pursuance  of  Chapter  430  of  the 
Laws  of  1874, as  amended  by  Chap- 
ter 446  of  the  Laws  of  1876,  and  it 
was  embraced  in  the  certificate 
executed  for  the  formation  of  the 
new  corporation.  It  contains  nu- 
merous provisions  relating  to  the 
purchase  of  the  property  and 
franchises  of  the  old  company  at 
the  foreclosure  sale  by  a  purchas- 
ing committee,  the  formation  of  a 
new  company,  the  transfer  of  the 
property  purchased  to  the  new 
company,  and  the  terms  and  con- 
ditions upon  which  the  stock- 
holders of  the  old  company  could 
become  stockholders  in  the  new. 
Among  other  things  the  stock- 
holders of  the  old  company  were 
required  to  make  certain  payments 
upon  their  stock  in  that  company 
before  they  could  exchange  it  for 
stock  in  the  new  company.  It  was 
also  provided  that  such  payments 
should  be  made  in  New  York  City 
or  London  "before  the  expira- 
tion of  such  time  as  may  be.law- 
fully  limited  by  the  parties  either 
of  the  first  or  of  the  second  pait, 
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but  with  interest,"  &c.  In  pur- 
snance  of  the  power  conferred 
upon  them  by  this  provision  the 
parties  of  the  first  part  fixed  Oct. 
31,  1878,  as  the  last  day  on  which 
the  stockholders  of  the  old  com- 
pany conid  come  in  under  the  plan 
and  make  payments  on  their  stock, 
and  gave  notice  of  that  fact  by 
publication  in  mSny  newspapers 
in  England,  Scotland,  Ireland 
and  in  this  State.  Plaintiffs  claim 
that  they  never  received  this  no- 
tice. 

William  W.  MacFarland  and 
Joseph  Larocqne^  for  applt. 

Frederic  H.  Covdert  and  John 
N.  Lewis^  for  respts. 

Held^  That  plaintiffs  were  not 
entitled  to  the  relief  demanded, 
that  having  failed  to  exercise, 
within  six  months  from  the  fore- 
closure sale,  their  right  to  join  the 
new  company  by  a  compliance 
with  the  terms  of  the  plan  as  re- 
quired by  the  statute  they  cannot 
take  or  claim  any  rights  under  the 
plan ;  such  compliance  was  a  con- 
dition precedent;  equity  cannot 
relieve  plaintiffs  from  the  perform- 
ance of  this  condition  precedent. 
3  G.  &  J.,  265 ;  1  Vern.,  83.  Plain- 
tiffs  are  chargeable  with  knowl- 
edge of  the  law  securing  to  them 
the  right  to  assent  to  the  plan 
within  six  months. 

Also  held,  That  the  notice  by 
publication  given  by  the  purchas- 
ing trustees  was  nnder  the  circum- 
stances all  the  notice  that  was  ne- 
cessary. 

A  railroad  company,  having  the 
right  by  law  to  mortgage  its  prop- 
erty aud  franchises,  can  confer 
upon  the  mortgagee  the  same  in- 


terests and  rights  which  an  indi- 
vidual by  mortgage  of  his  property 
can  confer.  Unless  some  statute 
intervenes  the  foreclosure  of  a  rail- 
road mortgage  will  cut  off  all  the 
rights  and*  interests  of  a  railroad 
company  in  the  mortgaged  prop- 
erty, and  only  the  interests  of  the 
stockholders  and  general  creditors 
in  the  surplus,  if  any,  will  re- 
main. 

Judgment  of  General  Term, 
affirming  judgment  for  plaintiffs, 
reversed  and  complaint  dismissed. 

Opinion  by  Barl^  J.  All  concur. 


EMINENT   DOMAIN. 

N.  Y.  Court  of  Appeals. 

In  re  application  of  The  Eureka 
Basin  Warehouse  &  Mfg.  Co., 
respty  to  acquire  lands  of  Peters, 
applt. 

Decided  May  6, 1884, 

The  project  of  the  petitioner  is  not  such  a 
public  purpose  or  use  as  justifies  the  dele- 
gation to  it  of  the  right  of  eminent  domain. 

The  taking  of  private  property  for  private 
purposes  cannot  be  authorized  even  by 
legislative  act,  and  the  fact  that  the  use 
intended  of  the  structures  to  be  built  on  the 
property  will  tend  incidentally  to  benefit 
the  public  by  affording  additional  accom- 
modation for  business,  commerce,  &c.,  is 
not  sufilcient  to  bring  the  case  within  the 
operation  of  the  right  of  eminent  domain 
so  long  as  the  structures  are  to  remain  under 
private  ownership  and  control  and  no  right 
to  their  use  or  management  is  conferred  on 
the  public. 

This  was  an  appeal  from  an  or- 
der of  General  Term,  affirming  an 
order  of  Special  Term  appointing 
commissioners  to  ascertain  the 
compensation  to  be  paid  by  the 
petitioner  on  taking  lands  belong- 
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ing  to  P.  The  petitioner  was  or- 
ganized as  a  corporation  in  1867 
by  filing  a  certificate  of  incorpora- 
tion tinder  the  general  manufac- 
turing act  of  1848.  The  certificate 
declared  tlie  object  of  petitioner 
to  be  to  acquire  by  purchase,  gift 
or  otherwise  certain  swamp,  marsh 
and  other  lands  in  the  county  of 
Kings,  which  were  particularly 
described,  and  to  excavate  and 
construct  and  maintain  one  or 
more  basins,  docks,  wharves  and 
piers,  and  to  erect  thereon  suitable 
warehouses,  mills,  furnaces,  foun- 
dries, factories,  shops  and  such 
other  buildings  as  might  be  neces- 
sary and  proper  for  docking,  load- 
ing and  unloading  vessels,  for  the 
storage  of  goods  and  for  carrying 
on  generally  the  business  of  a  dock, 
warehousing  and  manufacturing 
company,  and  in  any  and  every 
other  proper  and  suitable  way 
promoting  and  increasing  the  fa- 
cilities for  commerce,  manufac- 
ture and  business  generally.  The 
amount  of  its  capital  stock  was 
fixed  "  for  the  present "  at  $100,- 
000.  On  April  28,  1868,  ''  An  act 
to  limit  and  define  the  powers  and 
privileges  of  the  Eureka  Basin 
Warehouse  Company  of  Long  Is- 
land "  was  passed,  which  empow- 
ered the  company  to  commence 
business  when  one-half  of  its  cap- 
ital stock  should  be  subscribed  for 
and  ten  per  cent,  paid  in,  and  to 
enter  upon  Bushwick  creek  and 
the  marsh  and  other  lands  contig- 
uous thereto  in  the  city  of  Brook- 
lyn, on  the  lands  described  in  the 
certificate  of  incorporation,  or  so 
much  thereof  as  they  might  ac- 
quire by    purchase  or  gift,   and 


thereupon  to  excavate,  dredge, 
build,  construct,  establish  and 
maintain  a  dock  or  docks,  basin  or 
basins,  piers,  wharves,  warehouses 
and  other  buildings  necessary  and 
proper  for  the  purpose  of  dock- 
ing, loading  and  unloading  ves- 
sels and  of  storing  goods  and  mer- 
chandise and  for  carrying  on  the 
general  business  of  a  dock  and 
warehousing  company,  and  that 
said  company  should  be  capable 
in  law  of  purchasing,  holding  and 
conveying  any  real  and  personal 
estate  which  might  be  necessary 
or  proper  to  enable  it  to  carry  on 
its  operations,  and  should  have 
the  right  to  demand  and  receive 
reasonable  compensation  for  its 
services  and  reasonable  rent,  &c., 
for  the  use  of  its  premises.  The 
land  proposed  to  be  acquired  by 
the  company  for  excavation  of  a 
basin  and  the  construction  of 
buildings  and  wharves  consists  of 
a  tract  of  land  in  Brooklyn  oppo- 
posite  Fourteenth  street  in  the 
city  of  New  York,  extending  back 
from  the  East  River  about  one 
mile  in  length  and  in  some  parts 
about  half  a  mile  in  width,  which 
tract  is  intersected  by  several  rail- 
roads and  numerous  streets.  By 
Chapter  637  of  the  Laws  of  1881, 
amending  the  Act  of  1868,  it  was 
provided  that  in  case  the  company 
should  be  unable  after  reasonable 
diligence  to  ascertain  the  owners 
of  said  lands,  or  to  agree  with  the 
owners  as  to  the  price  to  be  paid 
for  them,  title  thereto  might  be 
acquired  by  the  special  proceed- 
ings prescribed  by  law  for  acquir 
ing  title  to  lands  for  railroad  pur- 
poses, and  said  company   was  au- 
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thorized  to  issue  its  corporate  bonds 
secured  by  mortgage,  and  to  sell 
and  dispose  of  them  for  the  pur- 
poses of  its  organization.  The  act 
was  declared  to  be  a  public  act  and 
further  provided  :  ''  And  the  basin 
of  said  company  shall  at  all  times 
be  open  to  public  use  for  all  ves- 
sels that  may  apply  therefor,  and 
said  company  shall  commence 
within  one  year  from  the  passage 
of  this  act  and  expend  thereon  not 
less  than  ten  per  centum  of  its 
capital."  It  was  further  provided 
that  the  provisions  last  quoted 
should  not  apply  to  a  certain  por- 
tion of  the  premises,  which  the 
map  of  the  city  of  Brooklyn  shows 
would  embrace  the  property  avail- 
able for  wharves  on  the  southerly 
and  northerly  sides  of  the  contem- 
plated basin,  and  from  its  junction 
with  the  Ea^t  River  to  near  the  rear 
of  the  basin  and  also  much  the 
larger  part  of  the  area  of  the  pro- 
posed basin,  leaving  open  to  the 
public  simply  the  means  of  en- 
trance and  a  comparatively  small 
area  in  the  center  of  the  basin,  so 
that  if  constructed  and  wharfed 
as  proposed  in  the  certificate  of 
incorporation  the  surrounding 
wharves  and  warehouses  would  be 
the  private  property  of  the  corpo- 
ration and  the  public  would  have 
no  rights  therein. 

Freling  H,  Smithy  for  applt. 

Jesse  Johnson^  for  respt. 

Held,  That  the  project  is  not 
such  a  public  purpose  or  use  as 
justifies  the  delegation  to  the  com- 
pany of  the  right  of  eminent  do- 
main. The  taking  of  private 
property  for  private  purposes  can- 
not be  authorized  even  by  legisla- 


tive act,  and  the  fact  that  the  use 
to  which  the  property  is  intended 
to  be  put,  or  that  tiie  structures  to 
be  built  thereon  will  tend  incident- 
ally to  benefit  the  public  by  afford- 
ing additional  accommodations  for 
business,  commerce  or  manufac- 
tures is  not  sufficient  to  bring  the 
case  within  the  operation  of  the 
right  of  eminent  domain,  so  long 
as  the  structures  are  to  remain 
under  private  ownership  and  con- 
trol, and  no  right  to  their  use  or 
to  direct  their  management  is  con- 
ferred upon  the  public. 

Order  of  General  Term,  affirming 
order  of  Special  Term  appointing 
commissioners,  reversed  and  pro- 
ceedings dismissed. 

Opinion  by  RapallOy  J.  All 
concur. 


JURORS. 

N.  Y.  Court  of  Appeals. 

The  People,  respts,y  v.  Casey, 
applt 

Decided  May  9,  1884. 

Where  a  juror  is  otherwise  iDcompetent  from 
actual  bias  he  must  be  required  to  declare 
on  oath  that  he  believes  that  his  opinion 
will  not  influence  his  verdict  and  that  he 
can  render  an  impartial  verdict  according 
to  the  evidence  ;  it  is  not  sufficient  that  he 
suppo$e9  he  can  do  so,  or  that  he  declares 
that  his  opinion  otight  not  to  influence  his 
verdict. 

Where  the  court  held  that  jurors  who  failed 
to  so  testify  were  competent  and  defendant 
was  thereby  compelled  to  exhaust  his  per- 
emptory challenges  before  the  jury  was 
fully  empanneled,  Held.  That  the  errone- 
ous ruling  was  not  harmless. 

The  defendant  was  on  trial  for 
murder  and  interposed  challenges 
for  actual  bias  to  several  persons 
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who  were  called  to  act  as  jurors. 
All  of  these  persons  had  formed 
and  expressed  opinions  as  to  the 
defendant's  gnilt,  and  their  an- 
swers on  being  examined  were  not 
such  as  to  qualify  them.  Not  one  of 
them  testified  that  he^believed  the 
impression  or  opinion  he  had  form- 
ed would  not  influence  his  verdict, 
or  that  he  could  render  an  impartial 
verdict  according  to  the  evidence ; 
the  court  held  that  they  were  com- 
petent. 

James  M.  Covert^  for  applt. 

John  Fleming^  for  respts. 

Held^  Error ;  that  these  persons 
were  incompetent  to  sit  as  jurors. 

When  a  j)erson  called  to  sit  as 
juror  is  otherwise  incompetent 
from  actual  bias  he  must  be  re 
quired  to  declare  on  oath  that  he 
believes  the  opinion  or  impression 
formed  by  him  as  to  the  guilt  or 
innocence  of  the  defendant  will 
not  influence  his  verdict  and  that 
he  can  render  an  impartial  verdict 
according  to  the  evidence,  as  re- 
quired by  §376  of  the  Code  of 
Criminal  Procedure,  and  the  court 
must  be  satisfied  that  he  does  not 
entertain  such  a  present  opinion 
or  impression  as  would  influence 
his  verdict.  80  N.  Y.,  484,  600; 
92  id.,  86.  It  is  not  sufllcient  for 
a  juror  to  simply  declare  that  he 
supposes  he  can  determine  the 
case  according  to  the  evidence,  or 
that  his  opinion  as  to  the  defend- 
ant's guilt  ought  not  to  influence 
his  verdict,  or  that  he  supposes 
that  he  would  have  to  go  accord- 
ing to  the  witnesses.  The  defendant 
has  the  right  to  have  the  con- 
science and  mind  of  the  juror 
tested  by  a  declaration  under  oath, 


not  simply  that  he  will  be  gov- 
erned by  the  evidence,  but  by  dec- 
larations which  show  that  he  be- 
lieves be  is  in  such  a  state  of  mind, 
so  free  from  bias  and  prejudice, that 
he  can  weigh  the  evidence  impar- 
tially, uninfluenced  by  any  opin- 
ion which  he  has  formed.  Bacon^s 
Abr.,  Juries,  E.  6. 

These  jurors,  after  the  court 
ruled  that  they  were  competent  to 
sit,  were  peremptorily  challenged 
by  defendant  and  excluded 
from  the  panel,  defendant  thereby 
exhausting  the  peremptory  chal- 
lenges allowed  him  by  law  before 
the  jury  was  fully  empanneled. 

Held,  That  defendant  was 
harmed  and  his  right  abridged 
by  the  erroneous  rulings  of 
the  court. 

Judgment  of  General  Term,  af- 
firming judgment  of  conviction, 
reversed  and  new  trial  granted. 

Opinion  by  Earl,  J.  All  con- 
cur. 


TRUST  DEEDS. 

N.  Y.  Court  of  Appeals. 

Knapp,  recr.,  applt, y^.  McGowan 
et  al.,  res 


Decided  May  6,  1884. 

A  conveyance  of  a  portion  of  the  grantor's 
real  estate  upon  trust  to  pay  certain  credi- 
tors and  to  repay  the  surplus  to  the  grantor 
is  authorized  and  valid  and  an  assignment 
of  personal  property  upon  such  a  trust  with 
a  reservation  of  the  surplus  does  not  violate 
the  statute  against  personal  uses. 

This  action  was  brought  to  set 
aside  a  trust  deed  and  an  assign- 
ment made  by  defendant  R.  to  de- 
fendant M.,  on  the  ground  that  it 
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was  made  with  intent  to  delay, 
hinder  and  defraad  R.'s  creditors. 
The  trust  deed  conveyed  a  portion 
of  R.'s  property  to  M.,  as  trustee, 
to  pay  certain  of  R.'s  creditors.  It 
provided  that  the  surplus,  after 
the  execution  of  the  trust,  should 
be  returned  to  R.  It  appeared 
that  R.  was  solvent  at  the  time  of 
and  for  some  time  after  the  execu- 
tion of  the  deed  and  assign- 
ment. 

The  referee  found  that  the  deed 
and  assignment  were  not  made 
with  intent  to  defraud  and  that  the 
assignment  was  in  the  nature  of  a 
mortgage,  and  that  both  were  made 
honestly  and  valid,  and  dismissed 
the  complaint. 

W.  C.  Trull,  for  applt. 

Luther  R.  Marshy  for  respts. 

Held,  No  error.  R.  could  mort- 
gage his  property  to  secure  exist- 
ing claims  as  well  as  future  loans 
and  advances.  2  Johns.  Ch.,  283; 
17  N.  Y.,  521  ;  21  id.,  131 ;  22  id., 
380;  86  id.,  43;  93  id.,  269. 

A  conveyance  of  real  estate  upon 
such  a  trust  is  authorized  by  the 
Revised  Statutes,  1  R.  S.,  728,  § 
65,  and  an  assignment  of  personal 
property  upon  such  a  trust,  with 
a  reservation  of  the  surplus,  does 
not  violate  the  statute  against  per- 
sonal uses.  2  R.  8.,  136,  §  1 ;  3 
Hill,  95;  6  N.  Y.,  9, 

An  insolvent  and  even  a  solvent 
debtor  cannot  convey  all  his  prop- 
erty to  trustees  to  pay  a  portion 
of  his  creditors,  with  a  provision 
that  the  surplus  shall  be  returned 
to  him,  leaving  his  other  creditors 
unprovided  for,  as  such  a  convey- 
ance would  tie  up  his  property  in 
the  hands  of  his  trustees  and  place 


it  beyond  the  reach  of  his  creditors 
by  the  ordinary  process  of  the  law, 
and  would  hinder  and  delay  them 
and  be  void  as  to  the  creditors  un- 
provided for. 

The  complaint  was  not  framed 
and  the  action  not  tried  in  refer- 
ence to  having  the  assignee  account 
for  any  sifrplus  in  his  hands.  The 
creditors  preferred  in  the  trust 
deed  were  not  before  the  court. 
The  referee  dismissed  the  com- 
plaint without  prejudice  to  plain- 
tiflTs  right  to  commence  an  action 
against  M.  for  an  accounting. 

Held,  No  error. 

The  provisions  of  the  statutes 
regulating  assignments  for  the 
benefit  of  creditors  (Laws  of  1860, 
Chap.  348 ;  Laws  of  1867,  Chap. 
860  ;  Laws  of  1870,  Chap.  92  ;  Laws 
of  1872,  Cliap.  888)  have  reference 
only  to  general  assignments  made 
by  insolvent  debtors  for  the  benefit 
of  all  their  creditors.  85  N,  Y., 
516-^22. 

Judgment  of  General  Term, 
affirming  judgment  dismissing 
complaint,  affirmed. 

Opinion  by  Earl,  J,  All  concur. 


SALE. 
N.  Y.  Court  of  Appeals. 

Ellis,  respt.,v.  The  Phoenix  Natl. 
Bk.,  appU. 

Decided  May  9,  1884. 

At  a  Bale  by  the  receiver  of  an  insolvent  bank 
plaintiff  purchased  a  claim  against  de- 
fendant for  balance  due  said  bank  of 
$5,629.28,  the  certificate  of  sale  stating  that 
fact.  It  appeared  that  one  of  the  items 
supposed  to  make  up  tliat  sum  was  a  draft 
sent  for  collection,  but  which  had  not  been 
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collected.  It  also  appeared  that  there  was 
a  larger  balance  due,  which  had  been  con- 
fiscated by  the  government,  but  that  the 
confiscation  proceedings  had  since  been 
judged  invalid.  Held,  That  plaintiff  having 
purchased  for  a  good  consideration  became 
vested  with  title  to  any  indebtedness  from 
defendant  to  said  bank  up  to  tlie  sum  men- 
tioned in  the  certificate. 
Affirming  8.  0.,  17  W.  Dig.,  475. 

This  action  was  brought  to  re- 
cover from  defendant  a  balance  of 
moneys  due  from  defendant  to  the 
Bank  of  G.,  sold  by  its  receiver  to 
plaintiff.  The  certificate  of  sale 
states  that  among  the  choses  in 
action  belonging  to  the  Bank  of 
G.,  there  was  a  debit  balance  of 
$5,629.23  due  from  defendant  at  or 
near  the  commencement  of  the  late 
war.  The  evidence  showed  that 
the  receiver  found  upon  the  books 
of  the  Bank  of  G.  a  balance  in  its 
favor  against  defendant  of  $129.23, 
and  that  a  draft  had  been  sent  by 
the  Bank  of  G.,  to  be  collected, 
for  $5,500,  which  the  receiver  sup- 
posed had  been  collected,  but 
which  had  not  in  fact.  The  receiv- 
er explained  to  plaintiff  before  the 
sale  that  the  balance  due  from  de- 
fendant to  the  Bank  of  G.,  con- 
sisted of  these  two  items.  The 
item  of  $5,500  was  marked  worth- 
less on  the  list  of  assets,  and  the 
other  item  of  $129.23  was  not  on 
the  list.  The  receiver  swore  that 
all  other  claims  on  defendant  were 
sold  at  the  same  time.  It  was  also 
proved  that  on  January  5,  1865,  a 
balance  of  $12,117.38,  remaining 
in  defendant  to  the  credit  of  the 
Bank  of  G,  was  seized  under  pro 
ceedings  for  its  confiscation  as  for 
feited  to  the  United  States,  under 
which  proceedings  a  judgment  of 


condemnation  and  forfeiture  was 
rendered,  and  hence  it  was  suppos- 
ed that  any  claim  against  defend- 
ant was  worthless.  Those  pro- 
ceedings were  afterwards  declared 
invalid. 

Flamen  B.  Candler^  for  applt. 

Frederick  H.  Man,  for  respt. 

Held,  That  the  sale  having  been 
made  to  plaintiflE  for  a  good  con- 
sideration of  the  demand  of  tbe 
Bank  of  G.  against  defendant,  he 
became  vested  with  the  title  to  any 
indebtness  due  from  defendant  to 
the  Bank  of  G.  up  to  the  sum 
mentioned  in  the  certificate  of 
sale. 

As  to  whether  the  certificate  of 
sale  can  be  contradicted  or  affected 
by  parol  ^stimony  showing  what 
claims  were  intended  to  be  includ- 
ed in  the  sale  made,  qucere. 

Judgment  of  General  Term;  af- 
firming judgment  for  plaintiff, 
aflirmed. 

Per  curiam  opinion.     All  con 
cur. 


CONTRACT. 

N.  Y.  Court  of  Appeals. 

Cornell,  respL,  v.  Cornell  et  al., 
applts. 
Decided  May  9,  1884. 

To  entitle  a  party  to  recover  on  a  contract  to 
compensate  him  for  the  support  and  main- 
tenance of  a  third  pesson  he  must  actually 
furnish  such  support  and  maintenance.  The 
other  parties  to  the  contract  cannot  be  called 
upon  to  pay  for  the  support  such  third  per- 
son has  refused  to  receive. 

This  action  was  brought  to  re- 
cover a  sum  of  money  on  a  cove- 
nant in  an  agreemr^nt  between 
plaintiff  and  defendants  dat^d  Oct. 
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15,  1873,  by  which,  in  considera- 
tion of  plaintiff's  obtaining  a  satis- 
faction from  one  S.  C.  of  a  $2,000 
mortgage,  the  defendant  M.  C. 
agreed  to  and  did  assign  to  the 
other  defendant  $250  and  a  mort- 
gage of  $6,000,  in  trust,  with  power 
to  satisfy  it  for  reinvestment  in 
a  lik**  good  security,  for  payment 
to  plaintiff  of  $200  per  annum 
semi-annually  during  the  life  of 
S,  C.  for  his  support  and  mainten- 
ance. In  consideration  thereof 
plaintiff  covenanted  to  support 
and  maintain  S.  C.  so  long  as  said 
$200  was  paid  annually  as  afore- 
said. The  complaint  alleged  that 
defendants  made  semi-annual  pay- 
ments up  to  and  including  that 
which  became  due  April  15,  1875, 
but  since  then  have  made  default ; 
that  plaintiff  has  performed  all  his 
covenants.  Plaintiff  demanded 
judgment  for  the  semi-annual  pay- 
ments falling  due  since  April  16, 
1875,  at  which  time  S.  C.  left 
plaintiff's  house.  Defendants  an- 
swered jointly,  admitted  the  execu- 
tion of  the  agreement  and  payment 
according  to  its  terms,  but  denied 
that  any  sum  was  due  plaintiff,  or 
that  he  had  performed  the  cove- 
nants on  his  part  in  said  agree- 
ment and  that  he  supported  or 
maintained  S.  C.  or  provided  for 
his  support.  A  jury  was  waived 
and  the  issues  tried  before  the 
court,  and  an  interlocutory  judg- 
ment was  rendered  against  G.  as 
trustee,  not  individually,  for  an 
accounting  and  the  payment  of 
the  money  in  the  hands  of  the  de- 
fendant as  trustee. 

John  A.  Deady,  for  applts. 

James  W.  Culver ^  for  respt. 

Vol.  19-No.  8b. 


Held,  That  the  issue  would  ne- 
cessarily have  been  tried  by  a  jury 
Code  §  968,  if  a  jury  trial  had  not 
been  waived,  and  then  an  inter- 
locutory judgment  could  not  have 
been  given,  but  a  jury  having  been 
waived  plaintiff  might  have  such 
judgment  if  a  proper  case  was 
made  out,  with  like  effect  as  if  the 
action  was  originally  triable  by  the 
court.  Code  §  1207  ;  90  N.  Y., 
872. 

Also  held.  That  to  entitle  plain- 
tiff to  receive  any  part  of  the  pro- 
cef^ds  of  the  trust  money  he  was 
bound  to  actually  furnish  to  S.  C. 
support  and  maintenance ;  that 
having  been  paid  so  far  as  he  has 
furnished  it  he  is  entitled  to  no 
more  ;  defendants  cannot  be  called 
on  by  plaintiff  to  pay  for  support 
S.  C.  has  refused  to  receive. 

Order  of  General  Term,  denying 
motion  for  a  new  trial,  reversed 
and  new  trial  granted. 

Opinion  by  Danforth,  J,  All 
concur. 


FRAUD.     PAYMENT. 

N.  Y.  Court  of  Appeals. 

Roach  et  al.,  respts.,    v.  Duck- 
worth, applL 

Decided  April  15,  1884. 

Defendant,  to  secure  a  loan  to  a  corporation, 
took  $6,000  bonds  of  the  company  as  col- 
lateral, which  upon  non-payment  of  the 
loan  he  sold  to  one  J.  for  $640.  J.  brought 
suit  against  R.  as  trustee,  and  recovered 
theamouut  of  the  bonds.  Defendant  after- 
wards brought  suit  on  his  debt  against 
plaintiffs  as  trustees  and  recovered  judgment 
for  the  amount  of  his  loan  less  the  amount 
received  from  J.  Afterwards  R.  settled  the 
J.  judgment  by  paying  $1,800.  In  an  action 
to   restrain  the  second  judgment,     Held^ 
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That  defendant  could  not  be  charged  with 
fraud  in  the  transaction  as  he  was  entitled  to 
receive  the  amount  due  him  for  the  loan  and 
his  costs,  but  that  as  the  payment  to  J.  was 
made  in  good  faith  without  knowledge  of 
defendant's  rights,  defendant  was  bound  by 
it  and  must  allow  such  payment  on  the 
amount  due  him  on  the  loan. 

In  April,  1873,  defendant  loaned 
$6,000  to  a  corporation  formed  un- 
der the  general  manufacturing  act 
of  1848.  In  October  following  C, 
one  of  the  trustees  of  the  corpora- 
tion, to  induce  defendant  to  for- 
bear payment  of  his  loan,  delivered 
to  him  six  $1,000  bonds  of  the  cor- 
poration, dated  in  March,  1873, 
and  due  in  March,  1874,  to  be  held 
by  him  as  collateral  security  for 
his  claim.  C.  had  paid  full  value 
for  these  bonds.  Defendant's  claim 
not   having    been    paid,  in  May, 

1876,  he  sold  the  bonds  at  public 
auction  to  one  J.  for  $640.  In 
June  thereafter,  J.  brought  an  ac- 
tion in  the  Supreme  Court  against 
plaintifif  R.  as  one  of  the  trustees 
of  the  corporation,  to  enforce  his 
liability  to  him  on  account  of  the 
bonds  thus  purchased  under  sec 
tion  12  of  the  act  of  1848,  for  not 
making  the  report  required  for  the 
years    1874,  6,  6.      In    February, 

1877,  defendant  brought  an  action 
in  the  New  York  Court  of  Com- 
mon Pleas  against  K.  and  the  other 
trustees  of  the  corporation,  who 
are  the  plaintiffs  here,  to  enforce 
their  liability  under  such  section 
on  account  of  the  debt  due  him, 
for  failing  to  make  the  report  re- 
quired for  the  years  1874,  6,  6,  and 
7.  Both  actions  were  defended,  the 
first  resulted  in  a  judgment  for  J., 
in  February,  1877,  for  the  full 
amount  of  the  bonds  and  costs. 


and  the  latter  in  a  judgment  for 
defendant  herein,  June,  1878,  for 
the  balance  due  him  on  account  of 
his  loan  after  deducting  some  in- 
terest which  had  been  paid  and 
the  $640  received  upon  the  sale  of 
the  bonds  to  J.  Both  judgments 
were  appealed  from.  Afterwards 
in  January,  1879,  R.  settled  and 
procured  the  satisfaction  of  the 
first  judgment  by  paying  J.  $1,300. 
The  second  judgment  was  aflBrmed 
by  the  General  Term,  and  after- 
wards in  this  court  in  1880.  In 
the  same  month  plaintiffs  brought 
this  action  to  restrain  forever  the 
collection  of  the  three  judgments, 
to  wit,  the  original  judgment  re- 
covered against  them  by  the  de- 
fendant here,  and  the  two  judg- 
ments for  costs  upon  the  appeals 
on  the  ground  that  the  sale  of  the 
bonds  to  J.  was  a  sham,  J,  hav- 
ing purchased  them  for  defendant 
and  commenced  and  prosecuted 
the  actions  for  him  and  solely  for 
his  beneKt;  that  defendant  had 
but  one  debt  against  the  corpora- 
tion which  he  could  enforce 
against  the  trustees,  who  were  lia- 
ble to  him  but  for  one  i)enalty  ; 
that  the  first  action  and  the  re- 
covery therein,  if  they  had  known 
the  fads,  could  have  been  pleaded 
as  a  bar  to  any  recovery  in  the 
second  action,  bnt  that  they  were 
ignorant  of  the  facts  and  did  not 
discover  them  until  March,  1879; 
that  defendant  here  had  perpetra- 
ted a  fraud  which  entitled  plain- 
tiffs to  the  relief  claimed. 

L,  L.  Van  AUen^  for  applt. 

Oeo.  W.  Van  Sicklen,  for  respts. 

Held^  That  defendant  cannot  be 
chargeable  with  any   fraud  upon 
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plaintiffs;  he  was  entitled  to  re- 
ceive the  amount  due  him  for  his 
loan  and  the  costs  ;  that  the  pay- 
ment of  $h3U0  to  J.  having  been 
made  in  good  faith  withont  knowl- 
edge of  defendant's  rights,  de- 
fendant must  be  bound  by  it  and 
allow  said  snm  as  a  payment  npon 
the  amount  due  upon  his  loan  ; 
that  the  sum  of  $640,  bid  by  J. 
at  the  sale  of  the  collaterals,  hav- 
ing been  allowed,  the  balance  of 
the  $1,300,  after  deducting  that 
sum  and  the  costs,  should  be  al- 
lowed as  a  payment  upon  defend- 
ant's judgment,  and  the  balance  of 
the  judgment  he  should  be  allowed 
to  collect.  Plaintiffs'  remedy  is 
to  tender  or  pay  the  sum  due  and 
if  defendant  refuses  to  cancel  the 
judgment  they  can  apply  to  the 
court  by  motion  to  compel  cancel- 
lation or  to  stay  execution.  A  suit 
in  equity  is  not  needed  and  is  not 
the  proper  remedy.  1  Johns.  Ch., 
49.  As  to  the  two  judgments  for 
costs  upon  the  appeal  there  can  be 
no  relief. 

Judgment  of  General  Terra,  af- 
firming judgments  for  plaintiffs, 
reversed,  and  complaint  dis- 
missed. 

Opinion  by  Earl,  J.;  Rapallo 
and  Finch,  JJ.,  concur.  Miller , 
7.,  reads  dissenting  opinion,  Dan- 
forih^  y.,  concurs,  Andrews,  jr., 
not  voting. 

FIRE  INSURANCE. 

N.  Y.  Supreme  Court.   General 
Term.    Third  Dept. 

Phebe  Schuster  et  al.,  re^pts.,  v. 
The  Dutchess  Co.  Mutual  Ins.  Co., 
appU, 


Decided  May,  1884. 

One  of  the  plaintiffs  swore  to  a  proof  of  loss 
which  stated  that  they  were  owners  of  real 
estate  in  which,  in  fact,  they  had  no  inter- 
est. The  plaintiff  believed,  however,  that 
he  had  an  equitable  interest.  By  the  same 
policy  personal  property  was  also  insured. 
It  was  conceded  that  the  policy  was  void 
as  to  the  real  estate.  Upon  the  trial  of  this 
action  to  recover  for  the  personal  prop- 
erty, the  court  charged  generally  that 
fraud  would  prevent  a  recovery  and  al- 
lowed proof  of  the  misstatement  as  to  the 
real  property.  Defendant  then  requested 
a  charge  that  if  the  plaintiff  m^ide,  swore  to 
and  delivered  the  proof  of  loss  intending  to 
obtain  the  amount  of  insurance  on  the  real 
property,  knowing  that  plaintiffs  were  not 
the  owners,  such  false  proof  prevented  a 
recovery  for  the  personal  property.  The 
court  refused.  Held,  That  as  the  contract 
was  separable  the  refusal  was  not  erro- 
neous. 

The  action  was  upon  an  insur- 
ance policy  and  had  been  before 
the  General  Term  before.  30  Hun, 
222;  17  W.  Dig.,  383.  Upon  the 
authority  of  Merrill  v.  Ag.  Ins. 
Co.,  73  N.  Y.,  4/)2,  the  General 
Terra  held  that  although  the  pol- 
icy was  confessedly  voitl  as  to  the 
real  estate  it  could  be  sustained  as 
to  the  personal  estate,  insurance 
upon  which  was  separately  stated. 
It  appeared  that  one  of  the  plain- 
tiffs, though  not  owner  of  the  real 
estate, believed  he  had  an  insurable 
interest  in  it,  which  proved  to  be  not 
the  fact.  Upon  the  trial  plaintiff 
recovered  for  the  personal  prop 
erty.  The  court  among  other 
things  charged  that  if  there  had 
been  any  fraud  practiced  upon  the 
company  by  plaintiffs  they  could 
not  recover.  The  court  allowed 
evidence  bearing  on  this  question, 
of  the  fact  that  although  the 
proofs  of  loss  stated  that  plaintiffs 
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were  owners  of  the  real  estate  they 
really  had  no  title.  Defendant 
then  ai^ked  the  conrt  to  charge 
that  if  the  plaintiff  Louis  Schuster 
made  and  swore  to  the  proof  of 
loss  and  delivered  it  intending  to 
obtain  the  amount  of  insurance  on 
the  house,  knowing  that  he  and 
his  wife  were  not  the  owners,  such 
false  proof  prevented  a  recovery 
for  the  personal  property.  The 
court  declined.  Plaintiffs  had  a 
verdict. 

T.  F.  Bush,  for  applt. 

T.  A,  Niven,  forrespts. 

Held,  That  the  charge  requested 
was  properly  refused.  The  court 
had  charged  generally  that  fraud 
would  avoid  the  contract.  The 
effect  of  defendant's  request  was 
for  a  charge  that  an  untrue  state- 
ment not  fraudulently  made  as  to 
the  real  property  would  defeat  a 
recovery  as  to  the  personal  prop 
erty.  We  do  not  think  so.  The 
case  in  73  N.  Y.,  supra,  holds  the 
contract  to  be  severable  and  (in 
the  absence  of  actual  fraud)  plain- 
tiffs should  recover. 

Judgment  affirmed,  with  costs. 

Opinion  by  Learned,  P.  J. ; 
BoardmanyJ.,  concurs;  Bockes^J., 
dissents. 


DEED.     COVENANT. 

N.Y.  Supreme  Court.    General 
Term.     Third  Dept. 

Jesse  Robinson,   respt,  v.  Wil- 
liam Robinson,  applt 

Decided  May,  1884. 

Where  at  the  time  of  conveying  land  by 
deed  there  are  fences  upon  the  premises, 
but  no  reference  is  made  to  them  as  mon- 


uments in  the  deed,  the  land  being  described 
by  metes  and  bounds  and  number  of 
acres,  the  courses  and  distances  and  quan- 
tity as  therein  given  will  control  in  deter- 
mining the  rights  of  the  parties  under  tlie 
conveyance. 
If  the  grantor  has  no  title  to  a  portion  of  the 
land  embraced  within  the  lines  of  the  des> 
cription,the  grantee  may  recover  for  the  de- 
ficiency of  quantity  in  an  action  upon  the 
covenant  of  warranty. 

Appeal  by  defendant  from  a 
judgment  entered  against  bim  on 
the  direction  of  a  referee. 

Action  for  a  breach  of  the  war- 
ranty contained  in  a  deed  of  lands 
made  by  defendant  to  plaintiff; 
the  latter  charging  that  l  here  were 
convej^ed  to  him,  by  the  descrip- 
tion in  the  deed,  four  acres  lyino; 
along  the  southerly  line  of  the 
premises  to  which  the  former  had 
no  title  at  the  time,  and  of  which 
plaintiff  never  got  possession,  and 
which  have  been  at  all  times  since 
held  against  him  by  other  persons 
by  paramount  title.  The  starting 
point  in  the  description  of  the 
premises,  in  the  deed,  was  the 
northeast  corner  of  Lot  No.  207. 
The  next  call  in  the  description 
was  "westerly  along  the  north 
line  of  Lot  207,  north  88  degrees 
and  30  minutes  west,  23  chains  and 
thirty  links  ;"  and  following  this 
line  were  seven  others  giving  spe- 
cific courses  and  distances,  mak- 
ing no  reference  to  any  monument 
whatever.  These  lines  were,  in 
the  deed,  declared  to  include  126 
acres  and  147  rods  of  land.  This 
was  found  to  be  accurate  by  com- 
putation. 

Bobcock  &  narrower,  for  applt. 

D.  8.  Richards,  for  respt. 

Held,  That  the  parties  intended 
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that  the  courses,  distances  and 
quantity  as  given  in  the  deed 
should  control  in  determining  the 
rights  of  the  parties  under  the 
conveyance. 

Held  also^  That  it  was  apparent 
from  the  deed  itself  and  the  sur- 
rounding circumstances  that  it 
was  intended  to  convey  a  specific 
parcel  of  land,  to  wit:  125  acres 
and  147  rods  embraced  within  the 
lines  described  by  courses  and  dis- 
tances. 

Judgment  afiirmed,  with  coats. 

Opinion  by  Bockes,  J;  Board- 
many  /.,  concurs. 


RAILWAYS.    COMMISSION. 

N.  Y.  Supreme  Court.  General 
Term.  Fourth  Dept. 

In  re  application  of  the  B.,  N. 
Y.  &  P,  RR.  Co.,  applt.^  for  com 
missioners  to    appraise   lands    of 
George  S.  Mcintosh,  respt. 

Decided  April,  1884. 

The  court  will  inquire  into  tbe  regularity  of 
the  proceedings  leading  to  even  the  second 
report  of  commissioners,  and  will  set  such 
report  aside  for  fraud  or  misconduct. 

Certain  actions  of  commissioners  held  irreg- 
ular, and  their  report  set  aside. 

Appeal  from  Special  Term  order, 
denying  motion  to  set  aside  the 
commissioners'  report  herein 
awarding  to  respondent  $1,000 
damages  for  the  right  of  way 
through  his  lands. 

This  is  a  second  report.  The 
premises  consist  of  a  farm  near 
Allegany.  On  the  day  when  the 
commissioners  viewed  the  prem<- 
ises,  they  met  at  Allegany  and 
went  thence  to  the  farm  in  a  car- 


riage provided  by  the  land  owner, 
and  accompanied  by  him,  his 
counsel  and  a  driver.  When  they 
left  Allegany  the  company's  at- 
torney and  agent  were  there,  but 
were  delayed  in  starting  for  the 
farm  until  some  time  after  the 
other  party  had  left.  Immediately 
on  the  arrival  of  the  first  carriage 
at  the  farm,  the  owner,  without 
waiting  for  the  other  party  to 
come  up,  although  be  and  the 
commissioners  knew  that  they 
were  on  their  way  to  the  farm,  be- 
gan to  point  out  to  the  commis- 
sioners the  boundaries  of  his  farm; 
produced,  at  his  counsel's  request, 
a  map  of  the  same  ;  spread  it  out 
before  the  commissioners  ;  and,  in 
his  own  words,  ''began  to  call  the 
attention  of  the  parties  present  to 
the  same  and  the  shape  and  gen- 
eral lay  of  such  of  the  land  com- 
prising the  farm  as  was  not  visible 
from  that  point."  When  the 
second  party  arrived  they  pro 
duced  another  map,  and  some 
dispute  then  ensued.  Very  soon 
after  the  second  carriage  came  up 
the  commissioners  said  they  had 
seen  enough  and  were  ready  to 
return,  but,  upon  being  urge^, 
they  did  go  upon  the  rear  of  the 
farm  and  make  further  examina- 
tion. One  of  the  commissioners 
took  supper  at  the  landowner's 
house,  and  was  then  taken  home 
in  a  carriage  furnished  by  the 
landowner  ;  and  another,  after  the 
report  was  signed,  accepted  from 
the  landowner  a  sum  of  money  for 
his  services  and  expenses  in  ex- 
cess of  the  amount  allowed  by 
statute,  and  which  was  so  under- 
stood to  be  at  the  time. 
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Ansley  <fe  Davie^  far  applt. 

Oeorge  H,  Phelps,  for  respt. 

Held,  That  although  the  statute 
provides  that  the  second  report 
shall  be  final  and  conclusive, 
Laws  of  1850,  Ch.  140,  §  18,  yet 
chat  provision  does  not  preclude 
the  court  from  inquiring  into  the 
fairness  and  regularity  of  the  pro- 
ceedings before  the  commissioners 
and  from  setting  aside  their  report 
for  fraud  or  misconduct.  20  Hun, 
164  ;  24  id.,  199. 

It  was  irregular  to  begin  the 
hearing  before  the  company's  rep- 
resentatives arrived,  and  as  it  is 
impossible  to  say  that  what  then 
took  place  did  not  affect  the  minds 
of  the  commissioners  the  irregu- 
larity is  fatal  to  the  report. 

The  other  acts  mentioned,  while 
doubtless  prompted  by  no  wrong 
motive,  ought  to  have  been  avoid- 
ed. Were  such  acts  to  become 
common  designing  men  could 
easily  make  them  a  cover  for  cor- 
ruption. 

Order  reversed,  report  set  aside, 
and  case  sent  to  other  commission- 
ers to  be  appointed  on  motion  at 
Special  Term,  with  $10  costs  and 
disbursements. 

Opinion  by  Smith,  P.  J. ;  Har- 
din and  Barker,  J  J,,  concur. 


PBAUD.       EVIDENCE. 

N.  Y.  Supreme  Court.  General 
Term.  Fourth  Dept. 

Rufus  A.  Sibley  et  al.,  respts., 
V.  Lucy  T.  Killom  et  al.,  exrs., 
applts. 

Decided  April,  1884. 


Certain  evidence  held  sufficient  to  Bupport 
the  finding  by  a  jury  tliat  a  certain  pur- 
chase of  goods  was  fraudulent. 

A  schedule  verified  and  filed  by  an  assignor, 
and  being  a  part  of  the  assignment,  and 
necessary  to  its  validity,  is  competent  evi- 
dence against  the  assignee. 

Appeal  from  judgment  on  ver- 
dict at  circuit  and  from  order  de- 
nying motion  for  a  new  trial  on  the 
minutes. 

Replevin  for  goods  alleged  lo 
have  been  purchased  from  plain- 
tiflFs  by  one  F.  on  credit,  fraud  a- 
ulently,  and  by  P.  assigned  to  K., 
defendant's  testator,  in  trust  for 
the  benefit  of  P.'s  creditors. 

Defendant's  answer  admitted 
that  the  goods  were  sold  by  plaintiff 
to  P.  on  credit,  in  Oct.,  Nov.  and 
Dec,  1879.  The  assignment  from 
P.toK.,  which  was  put  in  evidence, 
bore  date  and  was  acknowledged 
Feb.  19,  1880.  It  was  a  general 
assignment  for  the  benefit  of  cred 
icors,  it  was  signed  and  acknowl- 
edged by  the  assignor  and  the  as- 
signee, and  it  recited  that  the  as- 
signor was  indebted  to  divers  per- 
sons in  sundry  sums  which  he  was 
unable  to  pay  in  full.  It  preferred 
more  than  $1,800  of  debts,  most  of 
whicli  existed  prior  to  the  pur- 
chase from  plaintiffs.  Those  debts 
were  specified  in  a  schedule  an- 
nexed to  the  assignment  and  re- 
ferred to  therein.  It  also  appeared 
by  a  schedule  produced  from  the 
County  Clerk's  office,  and  verified 
by  P.'s  affidavit,  March  9,  1880, 
that  the  whole  amount  of  debts 
exceeded  $4,500.  There  were  in 
evidence  three  conveyances  of  real 
estate  executed  by  P.  acd  wife, 
dated  September  8,  1879,  and  ac- 
knowledged Sept.  12,  1879,   two  of 
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which  were  to  one  G.  and  tlie  other 
to  one  C.  One  deed  to  G.  ex- 
pressed $1,000  consideration,  and 
conveyed  subject  to  a  mortgage 
executed  to  defendant's  testator  to 
secure  his  indorsement  of  two 
notes  for  $600  each,  made  by  F.  in 
1876  and  1877.  The  other  d'^eed  to 
G.  expressed  $1,600  consideration. 
The  deed  to  C.  expressed  $1,200 
consideration,  and  was  subject  to 
u  $flOO  mortgage  made  by  F.  in 
1874.  It  was  proved  that  on  Sept. 
12,  1879,  C.  and  wife  deeded  the 
same  premises  to  F.'s  wife  for  the 
same  consideration  and  subject  lo 
the  same  mortgage.  Defendants 
made  no  proof. 

N.  Morey^  for  applts. 

E,  Harris^  for  respts. 

Held^  That  the  jury  very  clearly 
were  authorized  to  infer  that  when 
F.  made  his  purchases  of  plaintiffs 
he  was  largely  insolvent  and  knew 
it,  and  made  the  purchases  on 
credit  with  the  preconceived  intent 
not  to  pay  for  them. 

The  schedule  verified  by  F.  was 
pioperly  received  in  evidence.  It 
was  made  and  filed  in  compliance 
with  tlie  statute.  Laws  of  1877, 
Ch.  466,  §  3.  Being  made  by  the 
assignor  it  relieved  the  assignee 
from  making  one.  Had  both  par- 
ties neglected  to  make  one  the  as- 
signment would  have  been  void. 
Id.,  §  3,  subd.  6.  It  was  therefore 
a  part  of  the  assignment  necessary 
to  its  validity,  and  for  that  reason 
was  competent  evidence  against 
the  assignee  and  the  defendants 
representing  him. 

Judgment  and  order  affirmed. 

Opinion  by  Smithy  P.  J,:    Har- 


din^ /.,  concurs  in  result ;  Barker, 
J.,  dissents. 


CREDITORS'  ACTION. 
PARTIES. 

N.  Y.  SuPREMK  Court.    General 
Term.    Poqrth  Dept. 

Joseph  S.  Lower}'  et  al.,  respts. y 
V.  Calcina  B.  Clinton  el  al.,  applts. 

Decided  April,  1884. 

Judgment  creditors  who  seek  by  their  com- 
plaint to  remove  a  fraudulent  obstruction 
must  show  that  such  removal  will  enable 
the  judgment  to  attach  upon  the  property, 
and  where  the  debtor  has  made  a  valid  gen- 
eral assignment  for  the  benefit  of  creditors 
the  assignee  should  be  joined  as  defendant 
to  the  complaint. 

Appeal  from  Special  Term  judg- 
ment overruling  a  demurrer  to  the 
complaint. 

Plaintiffs,  as  judgment  credit- 
ors of  Calcina  B.  Clinton,  seek  to 
set  aside  as  fraudulent  against 
creditors  a  written  assignment, 
made  June  1,  1878,  hy  Calcina  to 
her  children,  who  are  also  made 
defendants,  of  certain  insurance 
policies  upon  her  husband's  life, 
which  her  husband  had  assigned 
to  her  in  his  lifetime.  PlaintifTs 
judgment  was  recovered  and  dock- 
eted January  23,  1880,  and  execu- 
tion was  duly  issued  thereon  and 
returned  unsatisfied.  The  com- 
plaint alleges  that  in  July,  1878, 
said  Calcina,  being  insolvent,  made 
a  general  assignment  of  all  her 
property  for  the  benefit  of  credit- 
ors, and  that  she  has  since  remain- 
ed and  is  now  insolvent ;  that  she 
was  insolvent  when  she  transferred 
the  policies,  and  that  said  transfer 
was  made  without  consideration, 
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with  intent  to  hinder,  delay  and 
defraud  her  creditors,  all  which 
was  well  known  to  her  children. 
The  complaint  does  not  question 
the  validity  of  the  general  assign- 
ment. Demurrer  on  the  ground 
that  the  general  assignee  should 
have  been  made  defendant,  and 
that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause 
of  action. 

J,  A.  Lynes^  for  Calcina  B.  Clin- 
ton et  al.,  applts. 

Carlton  B.  Pierce^  for  Fannie  C. 
Clinton  et  al.,  applts. 

William  Kernan^  for  respts. 

Held^  That  the  general  assign- 
ment must  be  presumed  to  be 
valid  as  between  the  parties  to  it 
and  as  against  plaintiffs,  and  plain- 
tiffs are  not  in  a  position  to  attack 
the  validity  of  the  transfer  of  the 
policies.  If  the  transfer  is  declared 
void,  the  general  assignment  re- 
mains an  obstacle  in  the  way  of 
applying  the  policies  to  the  pay- 
ment of  plaintiff's  judgment.  90 
N.  Y.,  638;  17  W.  Dig.,  546;  63 
N.  Y.,  252;  72  id.,  424;  90  id., 
492,  and  cases  cited  by  Earl,  J.,  p. 
498. 

The  general  assignee  is  a  neces- 
sary party,  and  his  absence  in  this 
case  is  fatal  to  the  action,  even  if 
the  complaint  were  sufficient  in 
other  respects. 

Leonard  v.  Clinton,  26  Hun,  288, 
criticised. 

Judgment  and  order  reversed, 
and  judgment  ordered  sustaining 
demurrer,  with  costs,  giving  plain-  , 
tiffs  leave  to  amend  in  twenty  days,  j 
on  payment  of  costs  of  demurrer, 
of  trial  at  Special  Term  and  of 
this  appeal. 


Opinion  by  SmilJi,  P.  J. ;  Har- 
din and  Barker,  J  J.,  concur. 


REPLEVIN. 

N.  Y.  Supreme  Court.   General 
Term.     Third  Dept. 

Elizabeth    Donald,     appU., .  v. 
William  Rockwell,  respL 

Decided  May,  1884. 

In  an  action  to  recover  chattels  plaintilfB 
affidavit  alleged  that  she  was  entitled  to  the 
possession  by  virtue  of  a  special  property 
in  said  chattels,  to  wit,  as  sole  legatee  of 
D. ;  that  D.  died  seized  and  possessed  of 
the  property  which  formerly  was  in  the 
possession  of  his  executor  and  that  the 
executor  had  absconded.  Held,  That  the 
affidavit  was  defective  and  contained  no 
facts  showing  a  special  property. 

Action  to  recover  a  chattel.  In 
her  affidavit  plaintiff  alleged  that 
she  was  lawfully  entitled  to  the 
possession  of  the  property  replev- 
ied by  virtue  of  a  special  property 
therein,  to  wit,  as  sole  legatee  of 
James  Donald,  which  property,  as 
alleged,  wss  in  the  possession  of 
the  executor  of  his  will  but  said 
executor  had  absconded  and  was 
not  within  the  State.  At  Special 
Term  the  affidavit  was  held  defec- 
tive and  an  order  made  restoring 
the  property  replevied  and  setting 
aside  the  proceedings. 

H.  C.  Hall,  for  applt. 

Sheldon  A  Petrie,  for  respt. 

Held,  Under  Code  Civ.  Pro.,  § 
1695,  where  plaintiff  claims  to  be  en- 
titled to  the  possession  of  chattels 
by  virtue  of  a  special  property  there- 
in the  facts  must  be  set  forth.  None 
are  shown  which  prove  a  special 
property.  The  title  is  in  the  exec- 
utor. If  he  has  delivered  the  prop- 
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erty  to  plaintiff  us  legatee  then  she 
is  owner  and  has  not  a  special 
property.  If  he  has  not  delivered 
the  property  to  her  he  is  thp  owner 
still ;  unless  he  has  sold  the  prop- 
erty, which  he  may  have  done  law- 
fully, so  far  as  appears  by  the 
affidavit. 

Order  affirmed,  with  costs. 

Per  curiam  opinion. 


STATUTE  OF  FRAUDS. 

N.  Y.  Supreme  Court.   General 
Term.    Third  Dept. 

James  N.  Jobe,  respt^v.  Thomas 
Davidson,  applt 

Decided  May,  1884. 

Ill  1869  the  parties  entered  into  a  verbal 
agreement  by  which  plaintiff  left  with  de- 
fendant certain  sheep,  which  plaintiff  was 
to  have  at  any  time  he  called  for  thera,  he 
to  have  the  natural  increase ;  this  increase 
was  agreed  to  be  their  doublin>i:  in  three 
years.  In  1878  plaintiff  demanded  the 
sheep  and  their  increase  at  the  above  rate. 
Held,  That  the  contract  was  not  void  by 
the  statato  of  frauds  liecause  verbal  and 
was  one  which  could  be  performed  in  a 
year. 

The  action  was  begun  in  ]ustices 
conrt.  The  complaint  alleged  that 
defendant  took  from  plaintiff  a 
number  of  sheep  which  he  agreed 
to  ret  arn  to  plain  tiff  when  plaintiff 
should  call  for  the  same,  with  their 
increase ;  that  defendant  failed  to 
do  so  on  request.  The  answer  was 
a  denial  and  set  off. "  It  appeared 
that  before  the  making  of  the  con- 
tract in  suit  plaintiff  had  worked 
a  farm  of  defendant's.  At  the  ad- 
justment of  that  matter  there  re- 
mained ten  sheep,  five  of  which 
belonged  to  plaintiff  and  five  to 

Vol.  19-Nb.  9. 


defendant.  At  that  time,  in  1869, 
a  verbal  contract  was  entered  into, 
out  of  which  this  action  arose. 
Plaintiff's  statement  (the  jury 
found  in  his  favor)  of  it  is:  ''I 
was  to  leave  the  five  sheep  and  de- 
fendant was  to  take  them  and  I 
could  have  them  at  any  time  I 
called  for  them  or  wanted  them  or 
had  a  place  to  put  them,  whether 
it  was  three,  six  or  nine  years 
longer  or  shorter ;  if  I  got  a  piace 
in  three  months  or  six  months.  I 
was  to  leave  them  and  he  was  to 
give  me  the  natural  increase.  He 
told  me  it  would  be  at  the  rate  of 
doubling  every  three  years." 
Plaintiff  also  said,  "  I  expected  if 
I  called  for  these  sheep  to  get  back 
the  identical  sheep,  or  if  dead  I 
expected  defendant  to  return  them 
just  as  good."  In  1878  plaintiff 
demanded  forty  sheep,  doubling 
five  for  three  periods  of  three 
years.  The  county  judge  charged 
the  jury  that  if  they  believed  the 
plaintiff  it  was  a  contract  to  have 
the  same  sheep  back  and  also  to 
have  the  increase  at  the  rate  of 
doubling  every  three  years.  Plain- 
tiff recovered.  Defendant  claims 
that  the  contract  was  void  because 
verbal  and  could  not  be  performed 
within  a  year.  The  case  has  been 
at  the  (reneral  Term  before,  28 
Hun,  442,  but  the  question  of  the 
statute  of  frauds  was  not  passed 
upon. 

Bates  <fe  Merritt,  for  applt. 

T.  A.  jReed^  for  respt. 

Held,  That  the  charge  was  cor- 
rect. We  think  the  contract  could 
be  performed  within  a  year.  In 
Bartlett  v.  Wheeler,  44  Barb., 
162,  which  is  claimed  to  be  an  au- 
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thority  for  defendant,  the  defend- 
ant was  at  the  end  of  four  years 
to  return  twenty  sheep  of  as  good 
quality ;  but  not  necessarily  the 
same  ones.  The  plaintiff  here  tes- 
tifies that  he  could  have  the  sheep 
at  any  time  and  also  chat  he  ex- 
pected the  same  sheep  back.  It  is 
evident  that  the  arrangement  was 
one  which  either  party  might  ter- 
minate at  pleasure. 

It  is  said  by  way  of  argument 
that  the  contract  must  have  run  at 
least  three  years,  because  if  plain- 
tiff could  take  his  sheep  at  the  end 
of  one-  year  defendant  must  de- 
liver one  sheep  and  two- thirds  of  a 
sheep,  which  would  be  absurd. 
Perhaps  if  such  a  demand  had 
been  made  defendant  would  have 
been  excused,  because  it  would  be 
impossible  for  him  perform. 

But  the  jury  might  have  found 
on  the  evidence  that  the  agreement 
was  that  so  long  as  defendant  kept 
the  sheep  he  should  compensate 
plaintiff  in  the  agreed  manner. 
This  would  be  a  bargain  which 
could  be  performed  in  a  year,  but 
which  the  continuing  agreement 
of  the  parties  might  extend  to  a 
much  longer  period. 

Judgment  aflSrmed,  with  costs. 

Opinion  by  Learned^  P.  J.; 
Boardman  and  Bockes,  JJ.,  con- 
cur. 


TAXES.    CORPORATIONS. 

N.  Y.  Supreme  Court.  General 
Term.    Third  Dbpt. 

The    People,     respts,^    v.    The 
Knickerbocker  Ice  Co.,  applt. 

Decided  May,  1884, 


A  corporation  orgaaized  for  the  purposes  of 
"  collecting,  storing  and  preserving  ioe,  of 
preparing  it  for  sale,  of  transporting  it  to 
the  City  of  New  York,  or  elsewhere,  and  of 
vending  the. same,"  is  not  a  manufactoring 
corporation  within  the  meaning  of  Chap. 
54d,  Laws  of  1880. 

Appeal  by  defendant  from 
judgment  entered  on  report  of 
a  reteree  in  favor  of  plaintiffs. 

This  action  was  brought  by  tbe 
Attorney-General  to  recover  a  tax 
alleged  to  be  dne  to  plaintiffs  from 
defendant  under  the  provisions  of 
Chap.  642,  Laws  of  1880,  and  the 
amendments  thereto. 

D.  O'Brien,  Attorney-General, 
for  plffs. 

Moses  B.  Maclay^  for  deft. 

Held,  That  the  judgment  appeal- 
ed from  is  right  unless  defendant 
is  a  manufacturing  corporation 
within  the  meaning  of  Chap.  542, 
Laws  of  1880.  If  it  be  a  manufac- 
turing corporation  it  is  exempt 
from  the  tax  attempted  to  be  col- 
lected in  this  action. 

The  object  for  which  the  defend- 
ant corporation  was  organized,  hr 
expressed  in  its  articles  of  asso- 
ciation, are  *'  the  collecting,  stor- 
ing and  preserving  ice,  of  prepar- 
ing it  for  sale,  of  transporting  it  to 
the  City  of  New  York,  or  else- 
where, and  of  vending  the  same." 

This  is  not  a  manufacturing 
business  in  any  ordinary  sense  ap- 
plied to  such  words.  Nor  is  the 
business  as  actually  done  a  mana- 
facturing  industry.  It  is  the  same 
as  the  removal  of  marl  or  peat 
from  a  bedj  of  coal  from  a  mine, 
106  Mass.,  131,  or  of  water  through 
pipes  from  a  pond.  100  Mass., 
183. 

The  legislature  has  given  an  in- 
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terpretation  of  defendant's  busi- 
ness by  the  passa/;e  of  the  Act  of 
1866,  Chap.  301,  under  which  de- 
fendant is  incorporaced.  By  that 
a  corporation  was  authorized  to  be 
created  for  the  purpose  of  *' col- 
lecting, storing  and  preserving 
ice,"  &c.  No  such  legislation  was 
necessary,  if  Chap.  40  of  the  Laws 
of  1848  provided  for  such  a  corpo 
ration,  because  the  latter  act  gave 
full  power  and  authority  for  or- 
ganizing manufacturing  compa- 
nies.    92  N.  Y.,  487. 

For  both  reasons  above  given  we 
think  the  judgment  is  right  and 
should  be  affirmed. 

Opinion  by  Boardman^  J. ; 
Learned^  P.  J.,  and  BockeSj  /., 
concur. 

MOR'rGAGE. 

N.  Y.  Supreme  Court.    General 
Term.    Third  Dept. 

Thomas  C.  Durant,  recr.,  respt,^ 
V.  George  Kenyon  et  al.,  applls. 

Decided  May,  1884. 

A  mortgage  sUted  that  there  was  conveyed 
thereby  all  the  real  property  of  the  cor- 
poration in  the  county  of  Saratoga  and 
particularly  all  lands  immediately  adjoining 
the  line  of  its  road  and  which  were  designed 
to  be  used  in  operating  the  said  railroad. 
^id.  That  under  these  words  passed  all 
the  real  property  which  the  company 
owned  in  the  county  at  the  time  the  mort- 
gage was  executed. 

The  action  was  ejectment,  both 
parties  claiming  title  from  the 
same  source.  Plaintiff  claims  un- 
der a  foreclosure.  The  mortgage, 
which  was  by  a  railroad  company, 
conveys  "all  the  real  property  of 
said  party  of  the  first  part  or  to 
which  said  party  has  any  right, 


title  or  interest  legal  or  equitable, 
situate  in  either  of  the  counties  of 
Saratoga,  &c.  *  *  *  and  par- 
ticularly all  lands  immediately  ad- 
joining the  line  of  said  road  and 
which  are  designed  and  intended 
to  be  used  in  operating  the  said 
railroad,"  &c.  Immediately  fol- 
lowing are  words  '^also  the  fol- 
lowing pieces,  &c.,"  sixteen  in 
number,  covering  167,152  acres  in 
other  counties ;  said  pieces  being 
described  by  metes  and  bounds. 
The  land  in  question  adjoins  the 
railroad  line  in  Saratoga  county, 
but  appellant  claims  that  the  true 
construction  of  the  mortgage  is 
that  only  such  lands  in  Saratoga 
county  were  thereby  conveyed  as 
immediately  adjoined  the  line 
of  the  road  and  were  designed 
to  be  used  by  the  company  for 
railroad  purposes.  Plaintiff  had 
a  verdict. 

P.  H.  Cowen^  for  applt. 

A.  Pond^  for  respt. 

Held^  That  all  land  of  the  com- 
pany in  Saratoga  county  were  con- 
veyed by  the  above  words.  Under 
such  a  phrase  it  is  only  necessary 
to  establish  that  the  company 
owned  the  lands  when  it  gave  the 
mortgage.  And  that  is  admitted. 
Such  general  words  are  often  used 
in  assignments  of  insolvent  debt- 
ors and  in  wills.  They  are  not 
void  for  uncertainty.  That  is  cer- 
tain which  can  be  made  certain. 
We  see  no  reason  why  a  man  may 
not  by  general  words  mortgage  all 
the  land  he  owns  in  a  county. 

Judgment  aflSrmed,  with  costs. 

Opinion  by  Learned^  P.  J.; 
Boardman  and  BocJceSy  JJ.^  con- 
cur. 
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CONVERSION. 

N.  Y.  Supreme  Court.   General 
Term.    Third  Dept. 

Mortimer  E.  Serat,  respt.y  v. 
The  Utica,  Ithaca  &  Elmira  RR. 
Co.,  applt 

Decided  May,  1884. 

Plaintiff  and  others  built  a  trestle  which  de> 
fendant  converted  to  its  own  use.  There- 
after plaintiff  procured  an  assignment  of 
the  interest  of  his  associates  in  the  prop- 
erty and  then  demanded  possession  of  it 
of  defendant  which  was  refused.  He  then 
brought  this  action  for  a  conversion.  At  a 
Special  Term  tlie  court  found  a  conversion 
as  of  the  date  of  the  demand.  HM,  That  the 
finding  was  proper  and  that  the  action  could 
be  maintained  ;  that  the  former  conversion 
did  not  affect  tlie  question  of  plaintiff's 
rights  of  action. 

This  action  was  brought  to  re- 
cover for  the  conversion  of  a  coal 
trestle.  This  was  built  in  1881  by 
a  partnership  called  the  Valley- 
Coal  Co.,  which  consisted  of  plain- 
tiff, Seth  Serat  and  one  Smith.  In 
Jan.,  1883,  defendant  wrongfully 
took  possession  of  it.  On  July  3, 
1888,  plaintiff  took  a  written  as- 
signment of  the  interest  therein  of 
Seth  Serat  and  Smith.  On  July 
12,  1883,  he  demanded  possession, 
which  was  refused.  He  brought 
this  action.  The  evidence  is  not 
given  in  the  case.  The  judge  who 
tried  the  cause  gave  judgment  for 
plaintiff  and  found  a  conversion  on 
July  12,  1883,  as  to  plaintiff,  and 
also  found  that  defendant  con- 
verted the  trestle  to  its  own  use 
Jan.,  '83.  Defendant  claims  that 
these  findings  are  inconsistent  and 
that  they  do  not  support  the  con- 
clusions of  law  ;  that  as  the  as- 
signment was  after  the  conversion 
of  January  it  passed  no  title. 


Brown  <fe  ArmUrong^  for  applt 

Oabriel  L.  Smithy  for  respt. 

Jleld^  That  the  findings  and  con- 
clusions were  consistent.  The 
previous  conversion,  i.  e.,  of  Jan., 
1883,  does  not  affect  the  question. 
The  wrongful  act  of  the  defendant 
did  not  deprive  the  Valley  Coal 
Co.  of  its  title  and  plaintiff  is  its 
assignee.  81  N.  Y.,  39. 

Judgment  affirmed,  with  costs. 

Opinion  by  Learned^  P.  /.; 
Board/man  and  Bockes^  JJ.^  con- 
cur. 


HABEAS    CORPUS. 

N.  Y.  Supreme  Court.   General 
Term.    Third  Dept. 

The  People  ex  rel.  Edward 
Evans,  ra^p^.,  vs.  John  McEwen, 
superintendent,  applL 

Decided  May,  1884. 

Where  no  traverse  is  made  of  the  facts  set 
forth  in  a  return  to  a  writ  of  habeas  cor- 
pus, those  facts  must  be  taken  to  be 
true  and  the  court  cannot  consider  any  al- 
legations in  the  petition  upon  which  the 
writ  was  granted. 

Where  a  prisoner  has  been  legally  sentenced 
and  is  in  the  proper  custody  he  cannot  be 
released  because  the  mandate  in  the  hands 
of  the  superintendent  of  the  penitentiary 
is  not  a  true  copy  of  the  record. 

The  relator  was  sentenced  by  the 
Recorder  of  Binghamton  for  an 
assaalt  to  imprisonment  in  the  Al- 
bany penitentiary.  He  sued  out 
a. writ  of  habeas  corpus  befoi*e  the 
Recorder  of  Albany,  alleging  as  a 
reason  for  his  discharge  that  thp. 
mandate  in  the  bands  of  the  de- 
fendant was  not  a  copy  of  the  rec- 
ord of  conviction.  The  return  set 
up  that  the    relator  was  detained 
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by  yirtae  of  a  warrant  and  also  by 
jadgment  of  conviction,  &c.  The 
return  wjeis  not  traversed.  The  Re- 
corder of  Albany,  upon  what 
ground  does  not  appeal',  ordered 
the  discharge  of  the  relator. 

D.  Cody  Herrick^  for  applt. 

0.  H.  But,  for  relator. 

Heldy  That  the  order  was  erro- 
neous. Upon  a  return  being  made 
the  court  is  to  examine  into  the 
facts  alleged  in  it.  Code  Civ  Pro., 
§2031.  If  there  is  no  traverse 
those  facts  must  be  taken  as  true. 
1  Park  Cr.,  127  ;  16  Hun,  214.  We 
cannot  therefore  examine  the  affi- 
davit upon  which  the  writ  was  ob- 
tained. Besides  the  return  ex- 
pressly denies  everything  not 
therein  admitted.  The  record 
seems  to  be  in  proper  form  and  to 
be  sufficient.  But  if  the  warrant 
was  not  a  copy  of  the  record  the 
prisoner  should  not  be  released  for 
an  imperfection  in  it.  He  has 
been  properly  and  legally  sen- 
tenced and  is  in  the  proper  cus- 
tody. 89  N.  Y.,  460. 

Order  reversed  and  prisoner  re- 
manded. 

Opinion  by  Learned^  P.  J.; 
Boardman  and  BockeSj  JJ.,  con- 
cur. 


INSDRANCE. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

The  People  v.  The  Globe  Mutual 
•Life  Insurance  Company.  Matter 
of  claim  of  Marie  Oesterle,  applt. 

Decided  March  7,  1884. 

A  person  holding  a  policy  of  life  insurance 
does  not  forfeit  such  policy  by  omitting  to 


pay  the  premiums  when  the  company  is- 
suing the  policy  has  ceased  to  do  business, 
transferred  its  assets  and  become  insolvent, 
for  the  further  payment  of  premiums  is  ex- 
cused by  such  insolvency  ;  but  the  mere 
fact  of  an  apparent  or  assumed  insolvency, 
without  a  formal  declaration  thereof,  does 
not  excuse  the  payment  of  the  premium. 

Where,  at  the  time  when  a  premium  on  a 
policy  of  life  insurance  had  become  abso- 
lutely due,  a  committee  of  the  trustees  of 
the  company  issuing  it,  appointed  to  in- 
vestigate the  condition  of  the  company,  had 
agreed  to  report  that  the  said  company  was 
insolvent,  but  such  report  was  not  signed 
and  proceedings  to  wind  up  the  company 
were  not  taken  until  after  the  said  pre- 
mium became  so  due,  and  default  was 
made  in  its  payment  without  such  insol- 
vency of  the  said  company  being  alleged 
as  a  reason  for  such  default.  Held,  That 
the  policy  was  forfeited. 

SembU,  That  the  policy  would  not  have  been 
forfeited  if  the  insolvency  of  the  company 
had  been  given  as  the  reason  of  the  non- 
payment of  the  premium. 

Appeal  from  order  confirming 
the  report  of  a  referee. 

On  the  15th  day  of  April,  1879, 
a  premium  became  due  upon  a 
policy  of  insurance  issued  by  the 
Globe  Mutual  Life  Ins.  Co.  on  the 
life  of  Jno.  E.  Oesterle  for  the 
benefit  of  his  wife;  but,  by  a 
clause  in  said  policy,  80  days* 
grace  in  the  payment  of  said  pre- 
mium was  given,  which  made  it 
absolutely  due  on  the  18th  day  of 
May,  1879.  On  the  29th  day  of 
March,  1879,  the  trustees  of  the 
said  company  appointed  a  com- 
mittee to  investigate  its  condition, 
and  on  the  15th  day  of  May,  1879, 
such  committee  had  agreed  to  re- 
port that  the  company  was  insol- 
vent, but  such  report  was  not 
signed  until  May  26,  1879,  and 
proceedings  to  wind  up  the  affairs 
of   the  company   were   not    com- 
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menoed  until  the  27th  of  that 
month.  Meanwhile,  on  the  18th 
day  of  May,  defaalt  had  been 
made  in  the  payment  of  the  pre- 
mium on  the  policy  of  Oesterle 
without  the  insolvency  of  the 
company  being  assigned  as  the 
reason  for  such  default.  Jno.  E. 
Oesterle  died  on  Sept.  25,  1879, 
and  a  claim  against  the  receiver  of 
the  Globe  Mutual  Life  Ins.  Co.  was 
made  under  the  policy  on  his  life 
on  behalf  of  his  widow.  Such 
claim  was  referred  to  a  referee, 
who  reported  unfavorably  upon 
it. 

RapUaelJ.  Moses^  Jr.^  forapplt, 

Oeorge  W.  Wingate,  for  respt. 

Held^  That  a  person  does  not 
forfeit  his  policy  by  omitting  to 
pay  the  premiums  when  the  com- 
pany issuing  the  policy  has  ceased 
to  do  business,  transferred  its  as- 
sets and  become  insolvent.  That 
the  implied  contract  it  makes  with 
its  policy  holders  is  that  it  will 
continue  business  and  keep  able  to 
perform  its  obligations,  27  Albany 
Law  Journal,  372,  and  the  further 
payment  of  premiums  is  excused 
by  the  insolvency  of  the  company. 
82  N.  Y.,339. 

But  that  the  mere  fact  of  an  appar- 
ent or  assumed  insolvency,  without 
a  formal  declaration  thereof,  will 
not  excuse  the  payment  of  pre- 
miums, Daily  Reg.,  March  26, 
1882 ;  10  Insurance  Law  Journal, 
337,  and  consequently  such  pay- 
ment was  not  excused  in  this 
case. 

It  seems,  That  if  the  omission  to 
pay  had  been  put  upon  the  ground 
of  the  insolvency  of  the  company, 
the  claimant  might  have  had  the 


benetitof  thatincident^  Daily  Reg., 
March  25,  1882,  but  that  it  is  not 
certain  under  the  authorities. 

Order  affirmed. 

Opinion  by  Brady,  J,;  Daniels, 
•7..  concurs. 


CONTEMPT.      LEGISLATURE. 
CONSTITUTIONAL  LAW. 

N.  Y.  Supreme  Court.   General 
Term.    Third  Dept. 

The  People  ex  rel.  William  Mc- 
Donald, applt,  V.  William  H. 
Keeler,  SheriflP,  respt 

Decided  May,  1884. 

The  Legislature  has  no  power,  except  when 
exercising  the  limited  Judicial  |>ower8  ex- 
pressly given  it  by  the  Constitution,  to  puD- 
ish  a  witness  as  for  a  contempt  in  refusing 
to  answer  a  question  put  to  him  by  a  duly 
authorized  legislative  committee. 

The  Statute,  1  R.  8.,  m.  p.  154,  g  18,  subdiv. 
4,  which  confers  upon  each  house  power  to 
punish  such  a  refusal  as  a  contempt  and  by 
imprisonment,  is  unconstitutional ;  the  leg- 
islature cannot  confer  upon  itwlf  authority 
to  try,  convict  and  punish  in  a  proceeding 
{e.  g,,  for  a  contempt)  which  is  clearly  judi- 
cial. 

The  rights  of  one  thus  imprisoned  by  the 
Senate  may  and  must  be  considered  and 
passed  upon  by  the  court  in  the  habeas 
corpus  proceedings.  The  prisoner  should 
not  be  remanded,  as  there  is  no  other  pro- 
ceeding or  manner  in  which  the  nuitter 
can  be  presented. 

Upon  such  an  examination  before  a  legisla- 
tive committee  the  witness  is  entitled  to 
counsel. 

The  materiality  of  the  questions  put  the  wit- 
ness in  this  case  considered. 

This  is  an  appeal  from  an  order, 
dismissing  the  petition  and  pro- 
ceedings of  relator  to  be  discharged 
from  imprisonment  on  habeas 
corpus.  On  Jan.  14,  1884,  the  Sen- 
ate of  New  York,  by  resolution, 
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directed  the  Committee  on  Cities 
to  investigate  the  Department  of 
Public  Works  in  the  city  of  New 
York,   and    to  ascertain  whether 
"certain  grave  charges  of  fraud 
and    irregularity"    made  by  the 
^' public  press  and  by  the  Union 
League  Club  of  the  city  of  New 
York"  against  Hubert O.  Thomp- 
son,  the  chief  of  said  department, 
were    true.     The  committee    was 
authorized  to  "send  for  persons 
and  papers,"  and  directed  "  to  re- 
port the  result  of  such  investiga- 
tion and  its  recommendation  con- 
cerning the  same  to  the  Senate  on 
or  before  the  16th  day  of  April, 
1884."     The  relator  was  examined 
as  a  witness  before  said  commit- 
tee.   He  was  examined  at  length, 
principally  about  limestone  chips, 
gravel  and  earth  which  he   had 
furnished    the    department.      He 
was  then  asked  certain  questions 
wliich  his  counsel  advised  him  not 
to  answer.     A  member  of  the  com- 
mittee then  moved  that  the  right 
of  the  witness  to  have  counsel  be 
no  longer  recognized.     The  motion 
was  carried.     The   questions    his 
counsel    objected     to    related    to 
where  witness  got  and   what   he 
paid  for  the  material  furnished  the 
department,    the    names    of     his 
workmen  and  what  his  capital  and 
profits  were  in  the  coal  business 
(witness  had  testified  he  carried  on 
this  business  as  well  as  that  of 
contractor    for  materials).     At   a 
former  hearing,  when  no  counsel 
for  the  witness  was  present,   wit- 
ness had  been  asked  and  answered 
questions  which  tended  to  degrade 
him,  e.  g.:     Whether  he  had  ever 
been  arrested  for  getting  material 


without  the  owner's  consent,  to 
which  he  answered  that  he  had 
not  been  ;  also  whether  he  had 
not  banked  up  material  on  a 
man's  land  without  his  per- 
mission ;  witness  denied  this. 
After  his  counsel  was  denied 
further  recognition  by  the  com- 
mittee witness  refused  (by  his  ad- 
vice) to  answer  the  questions  above 
mentioned.  He  was  adjudged  by 
the  Senate  to  be  in  contempt  and 
was  committed  to  the  jail  at 
Albany  until  the  adjournment  of 
the  Legislature  unless  sooner  dis- 
charged by  order  of  the  Senate. 
He  sued  out  a  writ  of  habeas  cor- 
pus, but  his  application  for  a 
discharge  was  denied  below.  He 
appeals. 

T.  0.  JS,  Ecclesine  and  Hamil- 
ton Harris^  for  applt. 

F.    W.    Whitridge   and  B.  F. 
Tracy^  for  the  Senate. 

N.  C.  Moak  and  Henry  Smithy 
for  the  Sheriflf. 

Hdd,  That,  except* when  en- 
gaged in  the  exercise  of  the  judi- 
cial powers  given  it  by  the  Con- 
stitution, the  Legislature  has  not 
the  power  to  punish  as  for  a  con- 
tempt. The  cases  of  Doyle  v.  Fal- 
coner, L.  R.,  1  Privy  Council,  328, 
and  Kilburn  v.  Thompson,  103  U. 
S.,168,  are  conclusive  on  this  point. 
In  Doyle  v.  Falconer,  supra^  it  is 
shown  that  the  Assembly  of  the 
island  Dominica,  an  English  col- 
ony, has  not  the  power  of  punish- 
ing a  contempt  although  commit- 
ted in  its  presence  and  by  one  of 
its  members  ;  that  case  and  others 
show  that  there  is  no  analogy  be- 
tween such  an  assembly  and  the 
Hoase  of   Parliament ;    that  the 
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lex  et  consuetudo  parliamerUi  be- 
longs to  that  body  because  of  its 
jadicial  functions  ;  that  the  Com- 
mons can  punish  for  contempt  be- 
cause they  are  a  part  of  the  high 
court  of  parliament,  a  judicial 
body,  the  highest  court  in  the 
realm,  which  had  always  possessed 
this  power  by  ancient  usage.  L.R., 
3  Privy  Council,  660  ;  4  Moore  P. 
C,  62;  Hid.,  347. 

The  inquiry  then  arises,  did 
Parliament  or  the  English  Govern- 
ment ever  grant  to  the  colonial 
legislature  of  New  York  the  privi- 
leges of  Parliament  1  No  such 
grant  is  shown  or,  we  think,  can 
be  found.  Nor  does  the  Constitu- 
tion of  1778,  Section  xxxv.,  assist 
the  respondent.  That  only  pro- 
vides that  such  parts  of  the  com- 
mon law  as  formed  the  law  of  the 
colony  shall  continue.  If  we  con- 
cede that  the  phrase  '*  common 
law"  includes  the  privileges  of 
parliament,  which  is  doubtful,  we 
have  seen  from  the  cases  cited  that 
the  doctrine  of  the  common  law  is 
that  the  power  to  punish  for  con- 
tempt in  not  answering  questions 
belonged  to  the  courts  and  to  leg- 
islative bodies.  The  constitutions 
of  1821  and  1846  do  not  give  the 
power  asserted. 

The  question  here  does  not  touch 
that  power  of  the  Senate  or  Assem- 
bly to  keep  order  in  its  own  rooms, 
to  judge  of  the  qualifications  of  its 
own  members  and  to  expel  them 
for  improper  conduct. 

Here  must  be  noticed  that  by 
the  constitution  the  legislature 
has  certain  judicial  powers,  to 
judge  of  the  qualification  of  its 
own  members,  art.  3,  §  10  ;  to  re- 


move certain  judicial  officers,  art. 
6,  §  11,  and  to  Impeach  art.  6, 
§  1.  It  may  be  that  in  cases  of 
this  kind  the  legislature  can  pun- 
ish a  refusal  to  answer.  But  the 
present  is  not  such  a  case. 

It  is  further  claimed  that  1  B. 
S.  m.  p.,  154,  §  13,  sub.  4,  applies. 
This  says  that  each  house  has  the 
power  to  punish  as  a  contempt 
and  by  imprisonment  as  a  breach 
of  its  privileges  the  refusing  to  be 
examined  as  a  witness  before  a 
committee,  &c.  It  has  already 
been  said  that  the  privileges  in 
question  do  not  necessarily  belong 
to  legislative  bodies.  Whatever 
authority  those  bodies  have  comes 
from  the  constitution.  If  the  con- 
stitution, fairly  construed,  gives 
them  authority  to  enact  a  law  of 
this  kind,  then  the  law  is  valid, 
otherwise  not.  4  Hill,  140  ;  6  N. 
Y.,  366.  The  nature  of  a  proceed- 
ing to  punish  for  a  contempt  is 
clearly  judicial.  It  includes  de- 
ciding whether  the  act  has  been 
committed,  whether  the  inquiry 
was  material  and  the  determina- 
tion of  the  punishment.  We  can- 
not think  that  the  legislature  can 
confer  upon  itself  judicial  author- 
ity to  try,  convict  and  punish. 
Such  power  would  not  be  wise. 
There  is  no  impartial  tribunal. 
The  senate  prosecutes  the  inquiry, 
it  decides  the  question  to  be 
proper,  it  refuses  the  witness 
counsel,  it  sends  him  to  jail. 

It  is  proper  that  the  rights  of 
the  prisoner  in  a  case  like  this 
should  be  considered  on  habeas 
corpus.  He  should  not  be  re- 
manded under  Code  Civ.  Pro., 
§  2082,  sub.  3.     Where  a  prisoner 
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is  committed  by  courts  he  has  his 
remedy  by  certiorari  on  appeal. 
Bat  if  we  cannot  examine  here 
whether  he  should  have  answered 
the  questions  then  the  witness 
is  deprived  of  all  benefit  of  the 
writ  of  habeas  corpus.  Const., 
art.  1,  §4.  He  is  entitled  to  a 
judicial  decision.  9  Ad.  &  E., 
1;  fi6N.  Y.,  182;    Const.,   art.  1, 

§1. 

The  questions  asked  were  not 
pertinent.  The  coal  business  was 
not  in  any  way  connected  with  the 
alleged  irregularities,  nor  should 
the  committee  have  inquired  as  to 
the  persons  witness  employed. 
Witness  was  not  himself  an  officer 
or  employee  of  the  department. 
Nor  need  the  witness  tell  where 
he  got  his  limestone  chips. 
Nothing  shows  that  they  were  the 
property  of  the  city  before  witness 
delivered  them.  And  if  not,  where 
he  got  them  was  strictly  his  own 
business. 

We  think  witness  was  entitled, 
in  an  orderly  manner,  to  take  ad- 
vice of  counsel  as  to  whether  he 
should  answer  the  questions  put. 
3  Edw.  Ch..  458.  The  committee 
had  formally  ruled  that  witnesses 
must  answer  all  questions  which 
did  not  criminate  them  and  that 
of  that  the  committee  were  to  be 
the  judges.  Thus  they  had  ruled 
that  questions  must  be  answered 
alchpugh  they  were  immaterial 
and  might  degrade  the  witness. 
72  N.  Y.,  671.  The  committee 
had  counsel ;  the  questions  might 
have  seriously  affected  witness  in 
his  business.  i 

Order  reversed  and  witness  dis- 
charged. 

Vol.  19-No.  da. 


opinion  by  Learned^  P.  J. ; 
Boardman  and  Bockes,  JJ.^  con- 
cur. 


CORPORATIONS. 

* 

N.   Y.    City    Court.      General 
Term. 

Charles  Kr use, a;?pK.,v.  William 
W.  Dusenbury  et  al.,  respts. 

Decided  April  12,  1884. 

A  plaintiff  is  not  estopped  by  the  fact  that  he 
has  introduced  in  evidence  defendant's 
certificate  of  incorporation  from  showing 
tliat  the  subsequent  steps  necessary  to  per- 

.  feet  such  incorporation  had  not  been  ta- 
ken. 

If  a  manufacturing  corporation  created  under 
the  laws  of  New  Jersey  has  no  office  or 
place  of  business  in  that  state  and  opens 
^  an  office  and  transacts  business  in  the  city 
of  New  York,  the  incorporators  are  per- 
sonally liable  for  all  debts  contracted  in 
the  corporate  name. 

Appeal  from  a  judgment  entered 
upon  the  dismissal  of  the  plain- 
tiff's complaint. 

Action  to  recover  for  coffee  urns 
manufactured  for  and  delivered  to 
"The  Grant  New  Process  Coffee 
Co.,"  composed  of  defendants, 
whose  office  was  at  No.  266  Broad- 
way, N.  T.  City. 

The  complaint  charges  that 
defendants  are  patrtners.  The 
answer  denies  the  co-partnership 
charged,  and  alleges  that  the  Grant 
New  Process  Coffee  Co.  was,  at 
the  times  alleged  in  the  complaint, 
a  corporation  duly  organized  un- 
der and  by  virtue  of  an  act  of  the 
Legislature  of  New  Jersey,  passed 
April  7,  1875,  and  March  8,  1876. 

Upon  the  trial  the  certificate  of 
incorporation  of  the  company  was 
offered  in  evidence  by  the  plaintiff. 
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From  this  certificate  it  appears 
''That  the  City  of  Plainfield  in 
the  County  of  Union,  in  the  State 
of  New  Jersey,  is  the  place  where 
the  business  of  the  company  is  to 
be  conducted."  The  amended 
certificate  recites  the  same  fact, 
with  this  addition,  to  wit,:  ''  And 
the  place  out  of  this  state  (New 
Jersey)  where  the  same  is  to  be 
conducted  is  the  City  of  New 
York,  in  the  State  of  New  York." 
It  also  recites  that  '*The  portion 
of  the  business  of  said  company 
which  is  to  be  carried  on  out  of 
the  State  (New  Jersey)  is  the  sell- 
ing of  the  manufactured  products 
of  the  said  company  and  the  grant- 
ing and  selling  of  licenses,  rights 
and  privileges  under  the  patents 
owned  by  the  said  company." 
Plaintiff  then  offered  to  prove  that 
the  Grant  New  Process  Co.  never 
did  business  in  New  Jersey.  This 
evidence  was  objected  to  and  ex- 
cluded. Plaintiff  then  offered  to 
prove  that  the  company  never  did 
business  in  Plainfield.  This  evi- 
dence was  also  objected  to  and  ex- 
cluded. Plaintiff  next  offered  to 
show  that  the  company  had  no 
valid  existence  in  this  State  and 
had  no  power  to  engage  in  this 
transaction  testified  to.  This  evi- 
dence was  also  objected  to  and  ex- 
cluded. The  court  thereupon  said 
to  plaintiff's  attorney,  "As  you 
have  yourself  offered  in  evidence 
the  certificates  of  incorporation  of 
that  company,  you  cannot  now 
question  its  corporate  existence  or 
authority  to  make  contracts  ;  you 
are  estopped  by  having  offered  in 
evidence  the  certificates  of  incor- 
poration." 


A.  Walker  Oiis^  for  applt. 

Ira  D.  Warren,  for  respts. 

Held^  Error ;  that  offering  the 
certificates  in  evidence  did  not  es- 
top plaintiff  from  proving  that  the 
company  had  failed  to  take  the 
subsequent  steps  necessary  to  the 
consummation  of  its  corporate  ex- 
istence, and  this  is  practically 
what  plaintiff  was  endeavoring  to 
show.  If  the  Grant  New  Process 
Company  had  no  office  or  place  of 
business  in  Plainfield,  and  never 
did  business  in  New  Jersey,  these 
facts,  in  view  of  its  charter,  which 
designates  **  Plainfield,  New  Jer- 
sey," as  the  principal  place  where 
its  business  was  to  be  conducted, 
make  it  apparent  that  it  was  not 
an  existing  corporation  within  the 
meaning  of  the  statute  of  New  Jer 
sey  under  which  it  purports  to 
have  been  incorporated. 

A  corporation,  in  the  nature  of 
things,  must  have  some  fixed 
office  or  place  of  business  in  the 
State  where  it  was  incorporated, 
so  that  creditors  may  know  where 
to  find  it,  that  they  may  present, 
and,  if  necessary,  prosecute  their 
just  demands.  The  statute  con- 
templates that  such  place  of  busi- 
ness shall  exist  not  only  in  name 
but  in  fact,  for  if  the  corporation 
has  no  place  of  business  in  the 
State  where  it  was  incorporated  it 
does  not  fit  the  charter,  and  it  can- 
not have  bi-anch  offices  elsewhere. 
Ang.  &  Ames  on  Corp.,  10th  Ed., 
§104. 

That  if,  as  plaintiff  claims,  the 
Grant  New  Process  Co.  never  did 
business  in  New  Jersey  and  had 
no  office  or  place,  of  business  in 
Plainfield,  it  was  a  fraud  upon  the 
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laws  of  New  Jersey  and  cannot 
screen  defendants  and  its  organ!- 
izers  from  personal  responsibility 
as  pai'tners  for  contracts  made  in 
New  York  under  the  assuibed 
name.  If  there  was  no  valid  corpo- 
ration according  to  the  laws  of  New 
Jersey  defendants  are  partners, 
because  the  name  which  they 
assumed  represents  them  and  no 
other  legal  entity.  1  Beas.,  31  ; 
7  Vroom,  260.  The  term  partner- 
ship has  been  variously  defined, 
but  the  relation  is  generally  de- 
termined by  a  mutual  participa- 
tion in  the  profit  and  loss  of  some 
trade  or  business  carried  on  by  in 
dividuals  in  their  name  or  under 
an  assumed  name  for  their  ben- 
efit. 

If  the  charter  of  the  Grant  New 
Process  Coffee  Company  does  not 
fit  the  business  carried  on  by  de- 
fendants under  that  title,  and -this 
is  practically  what  plaintiff  offered 
to  prove,  then  the  partnership  re- 
lation just  described  becomes  ap- 
plicable with  its  concomitant 
liabilities. 

Judgment  reversed  and  new 
trial  granted,  costR  to  abide  event. 

Opinion  by  McAdam^  C.  J.; 
Hyatt  9LnA  Brovyae^  JJ.,  concur. 


DEPOSITIONS.     PARTNER. 
SHIP. 

N.  Y.  Common  Pleas.     General 
Term. 

Sara  Goldberg,  respt.^  v.  George 
D.  Roberts,  applt. 

Decided  March  14,  1884. 

Under  the  Code  the  plaintiff  is  entitled  to  an 
order  for  the  examination  of  one  of  two 


'      defendants    to  prove  a  copartnership  be- 
tween the  latter. 

Plaintiff  was  granted  by  the 
conrt  below  an  order  for  the  exam- 
ination of  the  defendant  appellant 
for  the  alleged  purpose  of  proving 
a  copartnership  between  the  de- 
fendants, and  that  the  defendant 
Morse  acted  by  their  authority 
when  contracting  with  plaintiff  for 
her  services.  The  order  was  af- 
firmed by  the  General  Term  of  the 
City  Court  and  an  appeal  taken  to 
this  Conrt. 

Clark  Bell^  for  applt. 

Walter  M.  Rosehault^  for  respt. 

Held,  That  the  order  should  be 
affirmed.  In  this  court  the  order 
has  been  held  proper  in  any  case 
uhere  a  bill  of  discovery  would 
have  been  upheld  in  equity.  62 
How.  Pr.,  701;  7  Daly,  238;  2 
Abb.,  N.  S.,  146.  Whether  or  not 
this  restriction  should  be  applied 
under  the  existing  statute  is  ques- 
tionable. 27  Supr.  Ct.,  48.  The 
testimony  sought  must  be  material 
and  necessary  for  the  party  mak- 
ing such  application  or  the  prose- 
cution or  defense  of  such  action. 
Code  Civ.  Proc,  §872,  subd.  4.  In 
this  case  the  fact  of  partnership 
between  the  defendants  must  be 
proved  by  plaintiff  to  make  out 
her  cause  of  action.  It  is  material 
and  necessary  to  the  prosecution 
of  her  case,  and  her  effort  to  estab- 
lish it  by  the  defendant's  testimo- 
ny does  not  indicate  any  desire  or 
intent  to  discover  what  may  be 
matter  of  defense.  In  my  opinion 
a  bill  of  discovery  could  have  been 
maintained  for  the  same  object.  It 
was  well  said  by  the  learned  Chief 
Justice  :    '*  In  equity  a  party  was 
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allowed  to  discover  from  his  ad- 
versary any  matter  which  was  ma- 
terial to  the  establishment  of  his 
cause  of  action,  *  *  and 
it  was  no  answer  to  the  application 
that  the  other  party  might  be  ex- 
amined as  a  witness  upon  the  trial, 
for  the  one  filing  the  bill  was  not 
bound  to  call  him  as  a  witness  on 
the  trial,  but  might  have  a  discov- 
ery previously  from  him  as  a  par- 
ty."    7  Daly,  238. 

Order  affirmed,  with  costs  and 
disbursements. 

Opinion  by Bedch^  J.;  Daly,  Ch. 
•/;,  and  Larremore,  /.,  concur. 


CONTRACT. 

N.  Y.  SriPRKMK  Court.    Gen^ekal 
Term.     Third  Dept. 

Hezekiah  W.  English,  respt.,  v. 
Charles  J.  Rumsey  et  al.,  exrs.. 
apTpUB. 

Decided  May,  1884. 

Plaintiff  being  under  indictment  for  poison- 
ing stock  of  T.,  deposited  money  with  R., 
a  banker,  M.,  his  attorney,  saying  to  R. 
that  the  money  was  to  be  paid  to  plaintiff 
or  T.,  and  that  he  would  tell  him  to  which 
one.  The  deposit  was  made  upon  an  agree- 
ment between  plaintiff  and  T.  that  if  the 
indictment  were  nolle  pros'd  T.  was  to  have 
the  money,  if  not  it  was  to  be  returned  to 
plaintiff.  Of  this  agreement  R.  never  had 
any  knowledge.  The  indictment  was  not 
nolle  pros'd p  and  plaintiff  was  tried  and  ac- 
quitted. In  an  action  by  plaintiff  against 
R/s  executors  for  the  deposit,  Hdd^  That 
the  agreement  between  plaintiff  and  T.  was 
illegal,  and  that  as  plaintiff  must  show  this 
agreement  to  establish  his  cause  of  action 
he  could  not  recover. 

Appeal  from  order  confirming 
the  report  of  a  referee  to  whom  a 
claim  against  the  estate  of  John 
Ramsey,  which  was  dispnted,  had 


been  referred.   The  facts  were  that 
plaintiff  was  indicted  in  Septem- 
ber, 1881, "for  poisoning  T.'s  stock. 
After    indictment  found  plaintiflf 
and  T.,  by  advice  of  counsel,  made 
this  arrangement,  with  a  view  to 
settle  the  matter  and  at  the  same 
time    not    compound    a    felony. 
Plaintiff  left  with  John  Rumsey,  a 
banker,  $200 ;  no  explanation  was 
given  or  asked  by  him  ot  the  rea- 
son for  depositing  the  money,  but 
he  was  told  by  M  ,  who,  with  E., 
was  acting  as  attorney  in  the  mat- 
ter for  plaintiff,  in  the  presence  of 
plaintiff  and  T.,  that  he  (Rumsey) 
was  to  pay  the  money  to  one  of 
the  men  (i.  e.,  plaintiff  or  T.),  and 
that  either  M.  or  E.  would  tell  him 
to  which  one  he  sliould  pay  it. 
Rumsey  assented.    The  agi-eement 
between  plaintiff  and  T.,  as  a  con- 
sequence of  which  the  money  was 
thus  deposited,  was  that  T.  was  to 
have  the  $300  if  the  indictment  was 
nolle  pros'd,  if  not  the  money  was 
to  go  back  to  plaintiff.     Rumsey 
never  knew  of  this  agreement.  The 
indictment  was  not  nolle  pros'd. 
Plaintiff  was  tried  and  acquitted. 
Among  the  papers  of  John  Rum- 
sey   there    was  found,  after    his 
death,  a  strip  of  paper  such  as  is 
put  around  bills,  empty,  with  this 
endorsement:      "$200,   Sept.    30, 
1881,  to  be  paid  to  T.  when  agreed 
to  by  E.  and  T.  Left  by  M."  Plain- 
tiff presented  a  claim  to  the  exec- 
utors which  was  refused  and  this 
action  brought.   The  referee  repor- 
ted in  favor  of  plaintiff. 

George  B.  Davis,  forappU. 

M.  N.  Tompkins,  for  respt. 

Held,   Error.     Apart  from    the 
question  of  illegality  plaintiff  can- 
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not  recover.     Rumsey's  estate  can 
only   be    held    to   the  agreement 
which   he  made.     The  statements 
vary    somewhat   as    to    what  he 
agreed  to.   If  Ramsey  was  to  hold 
the  money  until   M.   told  him  to 
whom   it  was  to  be  paid,  then  we 
may  say  that  there  is  no  proof  M. 
ever  told  him  to  pay  it  to  any  one. 
If    we    take    the    memorandum, 
which  is  confirmed  by   E.'s*  testi- 
mony,   then    Rumsey    took    the 
money  solely  to  pay  it  to  T.  when 
E.  said  so.     On  this  theory  plain- 
tiff has  no  claim,  and  T.  none  until 
E.  saj's  so.     For  even  if  plaintiff 
and  E.  had  agreed  that  in  case  the 
indictment  was  not  nolle  pros' d  E. 
was  to  have  the  money  back,  still 
Rumsey    knew    nothing    of    this 
agreement,  and  his  estate  is  not  to 
perform  what  he  did  not  promise. 
But  the  agreement  is  illegal.    Its 
purpose  was  to  compound  a  felony. 
The    cases    cited    by    plaintiff,  4 
Keyes,  208,  and  43  N.  Y.,  273,  are 
those  where  the  illegal  agreement 
had  been  performed,  and  where  it 
was  not  necessary  to  resort  to  the 
agreement  to  prove  plaintiff  enti- 
tled  to  the  money.     Here,  when 
the  money    was    deposited    with 
Rumsey,  the  illegal  agreement  had 
not  been  performed  and  the  depo- 
sit was  to  secure  its  future  per- 
formance, and  as  between   plain- 
tiff and  E.  the  right  to  this  money 
did  depend  upon  the  agreement, 
and  to  recover  plaintiff  would  have 
to  show  it.     The  test  is  whether 
plaintiff  will  require  any  aid  from 
the  illegal  transaction  to  establish 
his  case.    Chitty  on  Cont.  657  ;  9 
N.  Y.,  320  ;  63  Barb.,  395.    Plain- 
tiff, here,  waits  until  it  is  decided 


that  the  indictment  will  not  be 
nolle  pros'd  to  begin  his  action. 
Therefore  he  does  not  disaflSrm  an 
illegal  contract  and  seek  to  recover 
back,  but  his  action  depends  on 
the  contract. 

Judgment  reversed,  new  trial 
granted,  referee  discharged,  costs 
to  abide  event. 

Opinion  by  Learned,  P.  J. ; 
BocJces,  /.,  concurs  ;  Boardman, 
/.,  not  acting. 


CRIMINAL  LAW.     ASSAULT. 

N.  Y.  Supreme  Court.   General 
Term.    Third  Dkpt. 

The  People  ex  rel.  Henry  Devoe, 
applt.y  V.  John  Kelley,  Sheriff, 
respt 

Decided  May,  1884. 

Where  the  sentence  of  a  prisoner  is  alleged 
to  be  incorrect  the  remedy  is  by  appeal 
from  the  judgment  and  not  by  writ  of 
habeas  corpus.  Upon  such  appeal  the  ap- 
pellate court  can  correct  the  sentence  if  erro- 
neous. 

U  neems.  That  for  an  assault  in  the  third  de- 
gree the  prisoner  cannot  be  imprisoned  in 
a  State  prison  but  must  be  sent  to  a  peni- 
tentiary or  county  jail. 

Relator  was  indicted  in  1883  for 
assault  in  the  second  degree,  was 
convicted  of  assaaltin  the  third  de- 
gree and  sentenced  to  one  year  in 
Auburn  State  Prison.  Relator 
contended  that  the  sentence  should 
have  named  a  peiitentiary  or 
county  jail.  He  obtained  a  writ 
of  habeas  corpus,  upon  which  the 
county  judge  made  an  order  dis- 
missing the  writ  and  remanding 
the  relator. 

Lynes  &  Pierce,  for  applt. 

C.  L.  Barher,  for  respt. 
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Held^  That  the  order  was  proper. 
Relator  has  a  remedy  by  appeal 
from  the  judgment,  Code  Grim. 
Pro.,  §§  516  and  543,  and  the  appel- 
latecourtcan  thereapon  correct  the 
judgment,  if  erroneous.  The  writ 
of  habeas  corpus  and  the  provis- 
ions concerning  it  under  the  Code 
of  Civil  Procedure,  §  2016,  are  sub- 
stantially the  same  as  they  were 
under  the  Revised  Statutes,  pt.  3, 
ch.  9,  tit.  1,  art  2,  §22,  subdiv.  2,  m. 
p.,  563.  Section  2016^  supra,  pro- 
vides that  a  person  is  not  entitled 
to  the  writ  where  he  is  detained  by 
the  final  judgment  of  a  competent 
tribunal  of  criminal  jurisdiction, 
and  by  §  2033,  Code  Civ.  Pro.,  the 
judge,  upon  the  return  of  the  writ, 
shall  not  inquire  into  the  legality 
or  justice  of  the  judgment.  The 
sentence  was  not  void.  The  Tweed 
case,  60  N.  Y.,  570,  as  limited  and 
explained  in  66  N.  Y.,  10,  does  not 
apply.  It  only  holds  that  where' 
a  court  has  imposed  a  sentence  to 
the  full  limit  allowed  it  has  ex- 
hausted its  authority,  and  after 
the  prisoner  has  served  the  term 
authorized  by  statute  he  is  entitled 
to  discbarge  on  habeas  corpus. 
Here  the  prisoner  has  served  no 
term  at  all.  A  sentence  would  be 
void  and  the  prisoner  entitled  to 
discharge  on  habeas  corpus  where 
the  sentence  was  one  which  the 
court  upon  tio  fads  whatever 
could  impo^.  But  the  present 
sentence  is  one  which  upon  proper 
facts  might  be  imposed.  We  think 
therefore  the  countj'  judge  was 
right  in  treating  the  judgment  as 
not  void  and  in  remanding  the 
prisoner  under  Code  Civ.  Pro.,  § 
2032,  subdiv.  2. 


In  this  view,  the  question 
whether  the  sentence  was  right  is 
not  before  us,  but  as  it  has  been 
argued  we  will  say  that,  upon  con- 
sideration of  all  the  provisions  of 
the  Penal  Code,  which  are  some 
what  conflicting,  we  are  of  opin- 
ion that  imprisonment  for  assaalt 
in  the  third  degree  must  be  in  a 
penitentiary  or  a  county  jail  and 
that  the  sentence  here  to  a  State 
prison  was  wrong. 

Order  affirmed. 

Opinion    by    Learned,    P.  J,; 
Boardman,  J.,  concurs. 


REFERENCE. 

N.  Y.  Supreme  Court.    General 
Term.    Third  Dept. 

Erastus  H.  Benn,  respt,  v.  The 
First  National  Bank  of  Elraira, 
applt 

Decided  May,  1884. 

Plaintiff,  an  attorney,  rendered  services  in  one 
action  during  aiz  years,  and  the  items  of  his 
account,  including  disbursements,  were 
sixty  in  number.  The  answer  set  up  various 
payments  to  him  during  a  long  period. 
Hdd,  That  the  action  was  not  one  which, 
within  the  meaning  of  the  Code,  woald  re- 
quire the  examination  of  a  long  account  on 

.  either  side,  and  that  a  compulsory  reference 
was  improper. 

This  action  by  an  attorney,  for 
services,  was  referred  against  de- 
fendant's objection.  The  services 
were  rendered  in  one  action  during 
about  six  years,  the  amount  of  the 
charges  being  some  $4,300,  and  of 
conceded  (by  plaintiff)  payments 
$1,100.  The  services,  including 
disbursements,  consisted  of  some 
sixty  itegas.  The  answer  set  up  pay- 
ment as  a    defence,  also  various 
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payments  and  two  connter-claims  ; 
one  of  $1,143,  * '  advanced  to  plain- 
tiff, from  time  to  time"  during 
four  years.  This  appears  to  be  the 
payment  which  plaintiff  admits. 
Defendant  appeals  from  the  order 
of  reference. 

McOuire  <fi  Taber^  for  applts. 

E.  H.  Benn^  in  person,  for 
respt. 

Held^  That  a  compulsory  refer- 
ence was  improper.  It  is  not  a  case 
which  involves  the  examination  of 
a  long  account  within  the  meaning 
of  the  statute.  There  was  only  a 
single  retainer.  The  services  were 
rendered  at  different  times,  as  they 
usually  are,  but  they  constitute 
really  but  one  claim  on  one  con- 
tract. The  matters  set  up  in  the 
answer  showing  money  advanced 
to  plaintiff  are  only  payments  on 
the  alleged  indebtedness. 

Order  reversed  and  motion  de- 
nied, each  with  $10  costs. 

Mem.  by  Learned^  J.  ;  Board- 
vian  and  Bockes^  JJ.^  concur. 


INJUNCTION. 

N.Y.  Supreme  Court.    Gkneral 
Term.    Third  Dkpt. 

The  West  Troy  Water  Works 
Co.,  respL,  v.  The  Village  of  Green 
Island,  applt 

Decided  May,  1884. 

Flaiotiff  was  organized  under  the  general  act, 
Ch.  787  of  1873,  to  furnish  water,  «&c.,  and 
die}  furnish  water  to  defendant  for  several 
years.  That  act  gave  plaintiff  power  to  lay 
pipes  in  defendant's  streets.  A  disagree- 
ment arose  as  to  the  price  at  whicii  water 
should  be  had,  and  plaintiff  obtained  an 
injaoction  restraining  defendant  from  using 
water  from  the  hydrants  for  any  purpose. 


HM,  Error ;  that  plaintiff  owed  the  public 
a  duty  to  perform  the  purposes  for  which 
it  was  organized ;  that  equity  would  not 
interfere  to  deprive  defendant  of  all  pro- 
tection against  fire  in  order  that  plaintiff 
might  be  compensated. 

Plaintiff  is  organized  under  Ch. 
737,  Laws  of  1873,  relative  to 
water  works  companies  in  towns 
and  villages,  and  under  the  act  the 
company  is  authorized  to  supply 
"at  such  rates  and  costs  to  con- 
sumers as  they  shall  agree  upon.'* 
Under  §4  the  company  may  lay 
pipes  in  the  streets  of  any  town  or 
village  adjoining  the  supply  town 
or  village.  Green  Island  adjoins 
West  Troy,  and  is  in  the  same 
town.  After  supplying  water  for 
several  years  a  disagreement  arose 
between  the  parties  as  to  price, 
and  plaintiff  obtained  a  temporary 
injunction  restraining  defendant 
from  using  water  from  the  hy- 
drants in  Grreen  Island. 

/.  R.  Torrance  and  H.  A.  King, 
for  applts. 

William  HoUands  and  Esek 
Goweny  for  respt. 

Held,  That  the  injunction  should 
be  vacated.  Plaintiff  owes  a  duty 
to  the  public  because  of  the  priv- 
ileges whicli  it  enjoys  to  lay  pipes 
in  the  streets,  and  the  like.  It 
should  perform  the  purposes  for 
which  it  was  organized.  We  are 
not  prepared  to  say  that  they  could 
refuse  to  supply  water  except  at 
their  own  price.  If  they  have  such 
a  right  it  might  be  very  inequit- 
able that  it  should  be  exercised, 
and  equity  would  not  aid  it. 

No  argument  is  needed  to  show 
that  there  is  no  irreparable  injury 
to  plaintiff.      It  has  for  several 


Digitized  by 


Qoo^Qi 


2(« 


NEW  YORK  WEEKLY  DIGEST. 


years  supplied  the  village  and  can 
do  so  now.  The  question  is  only 
one  of  price.  [It  appears  that  the 
parties  differ  $600.] 

Pnblicinterest  demands  that  the 
injunction  shall  not  stand.  The 
protection  of  the  village  from  fire 
is  so  important  that  equity  ought 
not  to  interfere  summarily  with 
this  protection,  even  though  plain- 
tiffs may  have  some  difficulty  and 
delay  in  obtaining  the  compensa- 
tion which  they  claim.  The  village 
has  relied  upon  this  arrangement 
and  it  would  be  improper  that 
equity  should  suddenly  break  it 
up. 

We  say  nothing  as  to  what  may 
be  just  between  the  parties  upon  a 
final  hearing.  The  above  remarks 
are  directed  to  the  preliminary  in- 
junction. 

Injunction  order  reversed,  with 
$10  costs. 

Opinion  by  Learned^  P.  J. ; 
Boardman  and  Bockes,  JJ,,  con- 
cur. 


CERTIORARI.     PRACTICE. 

N.Y.  Supreme  Court.     General 
Term.    Third  Dbpt. 

The  People  ex  rel.  John  S.  Bur- 
hans  et  al.,  Supervisors,  v.  The 
Board  of  Supervisors  of  Ulster  Co. 

Decided  May,  1884. 

A  writ  of  certiorari  can  be  granted  only  at  a 
General  or  Special  Term  of  the  Supreme 
Court. 

When  the  order  granting  the  writ  shows,  by 
its  heading,  that  the  writ  was  regularly 
granted  at  a  Special  Term,  at  a  time  and 
place  where  a  Special  Term  for  hearing  ex 
parte  motions,  &c.,  might  have  been  held, 
and  that  it  was  allowed  by  one  of  the  Jus- 


tices of  tlie  court,  this  should  be  held  con- 
clusive on  a  motion  to  quash. 

Motion  to  quash  a  writ  of  cer- 
tiarari. 

The  objection  was  taken  that  the 
writ  was  not  granted  at  a  General 
or  Special  Term  of  the  court.  The 
moving  affidavits  induced  an  in- 
ference that  the  writ  was  not 
granted  in  court ;  but  the  record 
showed  it  to  have  been  regularly 
granted  at  Special  Term  at  a  time 
and  place  where  a  Special  Term 
for  hearing  ex  parte  motions  and 
applications  might  have  been  held. 
And  the  order  granting  the  writ 
showed  this  by  its  heading,  and 
it  purported  also  to  have  been 
allowed  by  one  of  the  justices  of 
this  court 

Alton  B.  Parker^  for  respts. 

John  J,  LinsoUy  for  relators. 

Held,  That  this  should  be 
deemed  conclusive  on  a  motion  to 
quash  the  writ,  unless  contradicted 
by  positive  and  irrefragable  proof 
to  the  contrary. 

It  was  urged  that  the  order  al- 
lowing the  writ  was  defective,  in 
that  it  stayed  the  execution  of  the 
determination  complained  of.  The 
stay  was,  as  the  Code  permits, 
'*by  separate  order  ;  "  that  is,  by 
order  separate  from  the  writ 
(§2131.) 

Held^  That  there  was  a  con;pli- 
ance  with  the  Code  in  this  re- 
spect, and  the  objection  was  un- 
tenable. 

Motion  denied,  with  $10  costs 
and  disbursements  for  printing. 

Opinion  by  Bockes,  J.;  Learned, 
P.  Jl,  and  Boardman^  /.,  concur. 
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GUARDIANS.     SURROGATES. 

N.  Y.  Supreme  Court.  General 
Term.     First  Dept. 

Joseph  Andrade  et  al.,  admrs., 
appUs.^v.  Samuel  M.  Cohen, admr., 
etal.,  respts. 

Decided  March  7,  1884. 

Under  Chap.  359,  Laws  of  1870,  the  Surrogate 
had  power,  after  the  death  of  a  n^eoeral 
guardian,  to  vacate  a  previous  decree  set- 
tling his  accounts  ;  and  the  administrator 
of  such  general  guardian  is  a  necessary  and 
proper  party  to  proceedings  to  vacate  such 
decree. 

The  Surrogate  has  no  power  under  3  R.  S., 
6th  Ed.,  171,  Sees.  82-37,  after  vacating  a 
previous  decree  settling  the  accounts  of  a 
general  guardian,  to  decree  that  the  estate 
of  the  said  guardian,  he  having  died  in  the 
meantime,  was  indebted  to  his  wards  in  a 
certain  amount,  and  to  order  his  adminis- 
trator to  pay  such  amount,  and  in  default 
thereof  that  his  sureties  should  be  prosecu- 
ted on  their  bond. 

Appeal  from  an  order  and  de- 
cree of  the  Surrogate  of  N.  Y;  Co. 
made  July  21,  1880,  vacating  a 
preceding  decree  settling  the  ac- 
counts of  B.  as  general  guardian 
and  decreeing  the  payment  by  his 
administratrix,  he  having  died  in 
the  meantime,  of  an  amount  ad- 
judged to  be  due  and  owing  from 
her  intestate  as  general  guardian 
to  his  wards,  and  in  default  thereof 
that  "her  sureties  should  be  prose- 
cuted.on  their  bond. 

A.  R,  Dyett  and  Charles    Ed- 
ward Souther^  for  applts. 
Albert  Cardozo^  for  respts. 

Held^  That  the  Surrogate,  un- 
der Chap.  869  of  the  Laws  of  1870, 
§  1,  had  power  to  vacate  the  decree 
settling  the  accounts  of  B.  as  gen- 
eral guardian,  and  that  he  was  jus- 

Vol.  19-No.  9b. 


tilled  in  doing  so  by  the  evidence 
of  fraud  on  the  part  of  such  guar- 
dian in  making  his  accounts  on 
which  said  decree  was  based. 

That  since  the  application  to  va- 
cate said  decree  might  result  in 
maintaining  a  claim  against  the  es- 
tate of  the  deceased  guardian,  his 
administratrix  was  tlie  proper 
party  to  be  brought  before  the 
Surrogate  to  protect  its  interests. 

Tbat  the  latter  part  of  the  decree 
appealed  from  was  unauthorized, 
for  the  statute,  3  R.  S.,  6  Ed.,  171, 
§§  32-37,  simply  empowered  the 
Surrogate  to  require  and  take  an 
accounting  of  the  guardian  him- 
self, and  neither  expressly  nor  by 
implication  was  the  power  given 
him  to  settle  the  accounts  of  a 
deceased  guardian  by  a  proceed- 
ing taken  before  him  ggainst  his 
administratrix.  19  Barb.,  30. 

Decree  reversed  so  far  as  it  di- 
rected payment  of  the  indebted- 
ness by  the  administratrix  of  B. 
and  in  default  thereof  that  her 
sureties  should  be  prosecuted  on 
their  bonds,  and  otherwise  af- 
firmed. 

Opinion  by  Daniels^  J.;  Davis, 
P.  /.,  and  Bradp  J^y  concur. 


EVIDENCE.     PRACTICE. 

N.  Y.  Supreme  Court.  General 
Term.    Third  Dept. 

Kate  E.  Hilsley,  respL,  v. 
George  E.  Palmer  et  al.,  exrs., 
upplts. 

Decided  May,  1884. 

A  party  who  croas-ezamines  a  witneaa  on  a 
collateral  and  immaterial  issue  is  bound  by 
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the  answer  of  the  witness  and  cannot  after- 
wards call  witnesses  to  contradict  him  on 
such  collateral  and  immaterial  issue. 

The  issue  in  this  case  was  the 
genuineness  of  a  $10,000  note,  al- 
leged by  plaintiff  to  have  been 
given  her  for  a  consideration  by 
defendants'  testator.  Defendants 
claim  that  the  signature  of  their 
testator  to  said  instrument  was 
forged.  This  issue  was  tried  be- 
fore a  referee  appointed  by  the 
Surrogate,  who  found  the  signa- 
ture genuine.  Upon  his  report 
judgment  was  entered  for  plaintiff 
for  the  amount  of  the  note. 

Defendants  appealed  from  such 
judgment. 

One  O'Neil  was  called  by  de- 
fendants and  examined  as  an  ex- 
pert. On  his  cross-examination 
by  plaintiff  he  was  shown  thirty- 
three  signatures,  numbered  from 
1  to  83,  in  a  book  and  asked  to  say 
which  of  them  was  Lampson's 
(testator's)  genuine  signature  and 
which  was  counterfeit,  if  any. 
Defendants  objected  to  such  evi- 
dence as  incompetent  and  imma- 
terial ;  that  the  evidence  was  col- 
lateral and  not  proper  as  a  basis  of 
future  contradiction,  &c.  The 
objection  was  overruled  and  wit 
ness  designated  certain  signatures 
as  genuine  and  could  not  say  as  to 
others,  though  he  thought  they 
were  not. 

Afterwards  W.,  a  witness  for 
plaintiff,  was  recalled  and  shown 
the  same  thirty-three  signatures 
about  which  O'Neil  had  testified. 
W.  then  swore  that  some  of  the 
signatures  pronounced  genuine  by 
O'Neil  were  written  by  him,  W. 
To  this  evidence  defendants  ob- 


jected that  such  evidence  was 
incompetent  and  immaterial  to 
contradict  O'Neil  upon  a  col- 
lateral issue  and  plaintiff  was 
bound  by  O' Neil's  answer;  that 
it  did  not  contradict  0*Neil, 
who  did  not  claim  to  be  able  to 
pick  out  the  real  from  the  false 
signatures;  that  the  signatures 
were  not  in  evidence.  The  objec- 
tion was  bverruled  and  exceptions 
were  duly  taken. 

S.  L.  A  F.  M.  Mayham^  for 
respt. 

Krum  A  Or  ant  j  for  applts. 

ITeld^  Error.  It  is  plain  that 
the  signatures  were  prepared  for 
the  sole  purpose  of  testing  the 
skill  of  witnesses.  O' Neil's  at- 
tention was  called  to  them  in  the 
belief  that  he  would  not  be  able  to 
pick  out  the  genuine  from  the 
false.  He  expressed  his  opinion. 
The  evidence  of  W.  did  not  con- 
tradict him.  It  showed  his  opin- 
ion was  in  some  respects  inaccu- 
rate. But  how  was  it  material 
whether  these  thirty-three  signa- 
tures were  genuine  or  not  ?  The 
issue  was  as  to  the  signature  of 
the  note.  Whether  O'Neil  was 
right  or  wrong  as  to  the  thirty- 
three  signatures,  it  did  not  aid  in 
determining  the  real  issue.  It  was 
a  collateral  issue ;  his  answer  was 
conclusive  upon  plaintiff  and  she 
could  not  afterwards  call  witnesses 
to  contradict  him  on  that  collateral 
and  immaterial  issue.  14  N.  Y., 
439  ;  44  N.  Y.,  514 ;  1  Green.  Ev., 
§680;  2  Tayl.  on  Ev.,  §§1434, 
1435,  1438-9 ;  7  East,  108;  1  Cow. 
&  Hill,  72. 

The  Act  of  1880,  Ch.  36,  does 
not  affect  the  principles  already 
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stated  or  change  the  rale  as  laid 
down  in  the  cases  cited. 

The  thirty- three  signatures  were 
not  in  evidence,  nor  offered  in 
evidence.  They  were  not  all  gen- 
uine. They  were  not  to  be  com- 
pared with  the  original  disputed 
signature.  No  such  purpose  as  is 
provided  for  by  that  act  was  con- 
templated by  plaintiff  when  this 
evidence  was  called  out.  It  was 
evidently  done  for  the  sole  purpose 
of  contradiction  and  for  that  pur- 
pose it  was  improper. 

Judgment  reversed/ referee  dis- 
charged and  new  trial  granted, 
costs  to  abide  the  event. 

Opinion  by  Boardman,  J. ; 
Learned^  P.  •/.,  and  Bockes,  J., 
concur. 


STOCKS.     DIVIDENDS. 

N.  Y.  Supreme  Court.   Genrral 
Term.     First  Dept. 

Edward  Ellsworth,  exr.,  plff., 
V.  N.  Y.,  L.  E.  &  W.  RR.  Co., 
deft. 

Decided  March  7,  1884. 

On  April  2S,  1878,  the  N.  Y.,  L.  E.  &  W.  RR. 
Co.  purchased  the  property  and  franchises  of 
the  Erie  R  Co.  in  pursuance  to  a  plan  or 
agreement  of  purchase  in  which  it  was  pro- 
Tided,  among  other  things,  that  the  N.  Y. 
li.  £.  &  W.  R.  Co.  should  create  preferred 
stock  to  an  amount  equal  to  the  preferred 
stock  of  the  Erie  RR.  Co.  and  that  pre- 
ferred stock  of  the  latter  company,  in  re- 
spect of  which  $3  in  gold  for  each  share 
had  been  paid,  might  be  exchanged  for  an 
equal  amount  of  the  preferred  stock  of  the 
former  company.  On  February  27,  1878, 
the  plaintiff  who  was  the  owner,  as  execu- 
tor, of  100  shares  of  the  preferred  stock  of 
the  Erie  RR  Co.,  paid  $3  in  gold  on  each 
of  said  shares  and  procured  the  evidence  of 
such  payment  to  be  stamped  upon  his  cer- 


tificate of  stock.  OnNoT.20.  1881,  the  direc- 
tors of  the  N.  Y.,  L.  E.  <&  W.  RR.  Co.  passed 
a  resolution  that  the  books  of  said  company 
should  be  closed  on  the  SlstDec.  1881,  and 
that  a  dividend  was  declared  upon  the  pre- 
ferred stock,  which  should  be  paid  on  and 
after  Jan.  16,  188^,  to  the  preferred  stock- 
holders registered  as  such  at  the  closing  of 
the  books.  Plaintiff  did  not  surrender  his 
certificate  of  stock  of  the  Erie  RR.  Co.  and 
receive  a  certificate  of  stock  of  the  N.  Y., 
L.  E.  &  W.  RR.  Co.  until  January  17, 
1882,  when  lie  demanded  the  dividend, 
which  was  refused.  EM,  That  he  was  en- 
titled to  the  dividend. 

Case  agreed  upon  and  submitted 
under  $  1279. 

On  April  28,  1878,  The  N.  Y., 
L.  K  &W.  RR.  Co.  purchased 
the  property  and  franchises  of 
the  Erie  R.  Co.  in  pursuance  to  a 
plan  or  agreement  of  purchase  in 
which  it  was  provided,  among 
other  things,  that  the.  N.  Y.,  L. 
E.  &  W.  RR.  Co.  should  create 
preferred  stock  to  an  amount 
equal  to  the  preferred  stock  of  the 
EiieR.  Co.,  and  that  preferred 
stock  of  the  latter  company,  in 
respect  of  which  $3  in  gold  for 
each  share  had  been  paid,  might 
be  exchanged  for  an  equal  amount 
of  the  preferred  stock  of  the  N. 
Y.,  L.  E.  &  W.  RR.  Co.  so  crea- 
ted. Defendant's  testator  was  the 
owner,  at  the  time  of  his  death,  of 
100  shares  of  the  preferred  stock 
of  the  Erie  R.  Co,  and  on  Feb.  27, 
1878,  plaintiff,  as  his  executor, 
paid  $3  in  gold  on  each  of  said 
shares  to  the  Farmers'  Loan  & 
Trust  Co.,  and  a  receipt  therefor 
was  stamped  upon  his  certificate 
of  stock, but  he  did  not  at  that  time 
surrender  such  certificate  with 
the  evidence  of  such  payment  and 
receive   a  certificate  of  an  equal 
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amonnt  of  stock  in  theM.  Y.,  L. 
E.  &  W.  RR.  Co.  On  Nov.  29, 
1881,  the  directors  ot  the  N.  Y., 
L.  E.  &  W.  RR.  Co.  passed  a  res- 
olation  that  the  books  of  the  com- 
pany should  be  closed  on  Dec.  81, 
1881,  and  remain  closed  until  Jan. 
17,  1882,  and  that  a  dividend  was 
declared  upon  the  preferred  stock, 
which  should  be  paid  on  and  after 
Jan.  16,  1882,  to  the  preferred 
stockholders  registered  as  such  at 
the  time  of  closing  the  books.  On 
Jan.  17,  1882,  plaintiff  surrendered 
his  certificate  of  stock  in  the  Erie 
R.  Co.  and  procured  a  certificate 
of  an  equal  amount  in  the  N.  Y., 
L.  E.  &  W.  RR.  Co.,  and,  there- 
upon,  demanded  payment  of  the 
dividend  thereon,  which  was  re- 
fused. 

Smith  &  Lawrence^  for  plff. 

W.  D.  Shipman^  for  deft. 

Held^  That  it  must  be  assumed 
that  defendant  had  performed  its 
obligation  to  create  the  preferred 
stock  provided  for  by  the  agree- 
ment, and  thereupon  the  stock  so 
created  went  into  defendant's 
treasury  to  be  disposed  of  accord- 
ing to  such  agreement.  That  upon 
the  payment  by  plaintiff  of  $8  on 
each  share  of  the  stock  of  the  Erie 
R.  Co.  owned  by  him  he  became 
the  owner  of  an  equal  amount  of 
of  the  existing  stock  of  defendant, 
which  defendant  held  in  trust  for 
him  until  he  should  surrender  his 
old  certificate  and  receive  a  new 
one. 

That  the  dividend  was  declared 
upon  the  whole  of  the  preferred 
stock,  and  the  dividend  when  de- 
clared  belonged     to    the    stock. 


That  the  right  of  payment  to  a 
particular  claimant  depended,  un- 
der the  declaration  and  notice, 
upon  his  production  of  certain  ev- 
idence of  his  right  to  receive  .  the 
payment,  and,  failing  in  that,  be 
could  not  demand  payment  under 
the  notice,  bat,  if  the  stock  ex- 
isted, the  dividend  would  remain 
subject  to  the  establishment  in 
some  other  form  of  his  legal  or 
equitable  right  to  receive  the  pay- 
ment, and  that  when  plaintiff, 
therefore,  had  surrendered  his  old 
certificate  and  had  received  a  new 
one  he  was  entitled  to  payment  of 
the  dividend. 

Judgment  ordered  for  plaintiff. 

Opinion  by  Davis,  P.  /.;  Bra- 
dy and  Daniels^  JJ.j  concur. 


DIVORCE.    PLEADING. 

N.Y.  Supreme  Court.    General 
Term.    First  Dept. 

Edith  Allen,  applL,  v.  Vander- 
bilt  Allen,  respL 

Decided  March  7. 1884. 

Charges  of  adultery  on  the  part  of  the  de- 
fendant have  no  place  in  a  complaint  which 
prays  for  a  decree  of  separation  and  will 
be  stricken  out  on  motion. 

Allegations  in  such  a  complaint  of  frequent 
intoxication  and  of  filthy  habits  on  the  part 
of  defendant  are  appropriate  to  the  charge 
of  cruel  and  inhuman  treatment  and  will 
not  be  stricken  out. 

An  allegation  in  such  a  complaint  that  de- 
fendant had  appropriated  about  $8,000 
worth  of  property  belonging  to  plaintiif 
and  refuses  to  return  it  is  appropriate  to 
the  question  of  the  amount  of  alimony  and 
will  not  be  stricken  out. 

The  court  will  not  strike  out  from  a  pleading, 
on  a  motion  for  that  purpose,  facts  alleged 
that  can  in  any  form  or  relation  be  material 
to  be  proved  on  the  trial. 
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Appeal  from  an  order  striking 
oQt  certain  allegations  from  the 
complaint. 

The  complaint  in  this  action 
prayed  for  a  decree  of  separation 
from  bed  and  board  and  alleged 
as  the  grounds  for  snch  decree 
crnel  and  inhuman  treatment, 
abandonment  and  neglect  of  plain- 
tiff on  the  part  of  defendant. 

Among  other  things  the  com- 
plaint contained  allegations  of 
adultery  on  the  part  of  defend- 
ant ;  that  he  was  addicted  to  filthy 
habits  which  endangered  plaintiffs 
health  ;  that  he  frequently  came 
home  late  at  night  in  a  state  of 
gross  intoxication  and  while  in 
such  condition  snored  so  that 
plaintiff  could  not  sleep  and  his 
breath  so  poisoned  the  atmosphere 
as  to  render  plaintiff  sick  and  to 
nauseate  her  and  otherwise  im- 
pair her  health,  and  that  defend- 
ant had  appropriated  about  $3,000 
worth  of  property  belonging  to 
plaintiff  and  refused  to  restore  the 
same  to  her. 

Defendant  moved  to  strike  out 
the  above  allegations  as  irrelevant, 
redundant,  and  scandalous,  and 
such  motion  was  granted. 

Ira  Shafer^  for  applt. . 

Robert  Sewelly  for  respt. 

Held^  That  while  the  allegations 
of  adultery  would  be  very  proper 
in  an  action  to  obtain  a  divorce  a 
vinculo^  they  have  no  place  in  an 
action  for  separation  and  were 
properly  stricken  out. 

That  the  other  parts  of  the  com- 
plaint which  were  stricken  out 
should  have  been  allowed  to  re- 
main. That  the  allegations  of  in- 
toxication and  of  the  filthy  habits 


of  the  defendant  were  appropriate 
to  the  charge  of  cruel  and  inhuman 
treatment,  and  the  allegations  of 
the  appropriation  of  the  property 
of  the  plaintiff  by  the  defendant 
and  his  refusal  to  return  it  were  ap- 
propriate on  the  question  of  the 
amount  of  alimony. 

That  the  court  will  not  strike 
out  on  such  a  motion  facts  alleged 
that  can  in  any  form  or  relation 
be  material  to  be  proved  on  the 
trial 

Order  modified  accordingly. 

Opinion  by  Brady,  J.;  Daniels^ 
/.,  concurs. 


TAXATION.  CORPORATIONS. 

N.  Y.  Supreme  Court.  General 
Term.    Third  Dept. 

The  People,  respts.,  v.  The  Gold 
&  Stock  Telegraph  Co.,  applt. 

Decided  May,  1884. 

Chap.  861,  Laws  of  1881,  established  a  new 
system  of  taxation  for  corporations  in  this 
State,  laying  a  tax  for  State  purposes  upon 
the  franchise  and  no  longer  upon  the 
capital. 

Thla  statute,  however,  does  not  apply  to  town 
and  county  taxes.  It  governs  the  rate  of 
taxation  for  State  purposes  upon  telegraph 
companies  whose  lines  are  built  partly 
within  and  partly  without  the  State,  and 
Ch.  481,  Laws  of  1858,  although  unre- 
pealed, must  be  deemed  abrogated  thereby. 

The  statute  makes  it  obligatory  upon  a  cor- 
poration to  pay  the  State  tax  within  a  cer- 
tain period,  and  if  not  paid  the  State  may 
recover  interest  thereon  from  the  time 
when  the  tax  should  have  been  paid.  The 
penalty  fixed  for  non-payment  is  not  in 
lieu  of  interest. 

This  action  was  brought  to  re- 
cover a  tax  alleged  to  be  due  under 
§  3,  Ch.  861,  Laws  of  1881.  The 
capital  of  defendant  was  $5,000,000, 
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its  rate  of  dividend  was  six  per 
cent.,  but  the  cost  to  it  of  its  work 
within  this  State  was  only  $146,- 
371.22.  The  defense  claim  that 
Ch.  431,  Laws  of  1853,  is  still  in 
force,  and  that  it  is  only  upon  the 
smaller  sum  that  the  tax  should 
be  computed.  The  court  held  that 
plaintiff  was  entitled  to  recover 
one-quarter  mill  upon  the  capital 
stock  for  each  one  per  cent,  of 
dividend,  or  $7,500,  also  ten  per 
cent,  thereon  as  a  penalty  for  non- 
payment within  the  statutory 
period,  also  interest  from  the  time 
payment  should  have  been  made. 

Matthew  Hale  and  Wager 
Swayne,  for  applt. 

jD.  O'Brien^  for  the  People. 

Held,  That  the  statute  of  1853 
had  no  application.  The  law  of 
1880,  as  amended  in  1881,  estab- 
lished as  to  the  State  tax  a  new 
system,  a  tax  upon  franchise  ;  and 
under  it  capital,  except  so  much  as 
may  be  invested  in  real  estate,  is 
exempt  from  State  tax.  Under 
the  Revised  Statutes,  on  the  con- 
trary, see  Chap.  664,  Laws  of 
1853,  corporations  were  taxed 
upon  their  capital  surplus.  And 
Ch.  471,  Laws  of  1853,  modified 
this  general  law  in  favor  of  tele- 
graph companies  so  that  they 
should  only  be  taxed  on  their  cost 
in  this  State.  Poles  and  wires 
might  have  been  considered  real 
estate  in  other  States  and  have 
been  taxed  there.  This  may  have 
induced  the  Legislature  to  pass 
Chap.  471  and  such  legislation 
would  have  been  in  the  line  of  ac- 
tion taken  by  the  State  in  such 
matters,  1  R.  S.,  m.  p.  389,  §  6,  i.  e. 
to  have  real  estate  of  a  corpora- 


tion taxed  in  the  town  where  it 
lies.  But,  as  said  above,  the  stat- 
utes of  1880  and  1881  introduced  a 
new  system  and  these  later  statutes 
concededly  apply  to  telegraph 
companies. 

Interest  was  properly  allowed. 
The  statute,  §  4,  Ch.  861,  Laws  of 
1881,  imposes  upon  a  corporation 
the  obligation  to  pay  within  a  cer- 
tain time  and  upon  failure  interest 
should  begin  to  run.  Interest  is 
not  recovered  upon  the  penalty 
and  we  do  not  think  the  penalty 
takes  the  place  of  or  deprives  the 
State  of  the  interest. 

Judgment  affirmed,  with  costs. 

Opinion  by  Learned^  P.  J.; 
Boardman  and  Bockes^  JJ.j  con- 
cur. 


CONSTITUTIONAL    LAW. 
FALSE  IMPRISONMENT. 

N.Y.  Supreme  Court.    General 
Term.    Third  Dept. 

Robert  Bocock,  respt.y  v.  Wil- 
liam Cochran,  applt. 

Deci<!ed  May,  1884. 

Chapter  260,  Laws  of  1867,  §  15.  granting  to 
the  Police  Justice  of  the  village  of  Cox- 
sackie  "jurisdiction  of  all  criminal  cases 
the  same  as  is  now  possessed  by  justices  of 
the  peace  of  towns "  is  constitutional;  and 
under  it  the  jurisdiction  of  the  magistrate 
does  not  extend  beyond  the  village  limits. 

Where  two  constructions  of  a  statute  are  pos- 
sible, that  one  should  prevail  which  will 
uphold  the  statute  rather  than  one  which 
will  condemn  it. 

Where  a  physician  was  arrested,  taken  before 
a  magistrate  and  confined  in  jail  about  an 
hour,  Held,  In  an  action  against  said  magis- 
trate for  false  imprisonment,  that  a  verdict 
of  $950  was  excessive. 

In  issuing  a  warrant  upon  a  sworn  complamt 
and  in  deciding  upon  the  sufficiency  of 
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said  facto  the  magistrate  acto  )udicially, 
and  is  not  liable  to  a  civil  action  because 
the  facta  were  insufficient. 

Action  for  false  imprisonment 
against  defendant,  acting  as  Police 
Justice  of  the  village  of  Coxsackie. 
Defendant  issued  a  warrant  for 
plaintiflTs  arrest  for  assault  and 
battery  upon  a  sworn  complaint 
alleged  to  be  defective  because  it 
did  not  state  where  the  assault  was 
commiited.  The  warrant  recited 
that  it  was  committed  in  the  vil- 
lage. Plaintiff  was  arrested  about 
10  A.  M.  on  Saturday  and  walked 
with  the  constable  to  defendant's 
office.  An  adjournment  was  taken 
to  Monday  ;  after  adjournment  on 
Saturday  the  constable,  not  as  far 
as  appears  by  defendant's  direc- 
tion, took  plaintiff  to  the  lockup 
aod  kept  him  there  an  hour  ;  he 
was  then  released.  On  Monday 
he  was  tried  and  acquitted.  Plain- 
tiff had  a  verdict  of  $950.  Plaintiff 
was  a  doctor  and  also  at  times  a 
preacher. 

Oriswold  <fe  Crowell^  for  applt. 

G,  R.  Adams^  for  respt. 

Held^  That,  considering  the  ac- 
tion was  against  a  magistrate, 
acting  in  the  apparent  discharge 
of  his  duty,  the  damages  were 
excessive. 

It  is  also  said  that  because  of 
the  defect  in  the  complaint  the 
magistrate  acquired  no  jurisdic- 
tion and  is  liable  in  this  action. 
We  think,  however,  that  bis  action 
in  issuing  the  warrant  was  judi- 
cial. The  protection  of  a  magis- 
trate who  acts  judicially  is  most 
important.  73N.Y.,  12;  58  Barb., 
61;  12  Hun,  204;  2  Abb.,  469. 
Here  certain  facts  were  sworn  to. 


Admit  that  the  facts  were  insuffi- 
cient ;  still  the  magistrate  acting 
judicially  held  them  sufficient ; 
and  for  Lis  mistake  he  is  not  liable 
in  this  action. 

A  further  question  is  the  consti- 
tutionality of  a  provision  in  the 
act  incorporating  Coxsackie.  Laws 
of  1867,  Ch.  260.  Section  2  pro- 
vides for  a  police  justice  and  §  16 
says  "he  shall  have  jurisdiction 
of  all  criminal  cases  the  same  as  is 
now  possessed  by  justices  of  the 
peace  of  towns."  It  is  claimed 
that  this  is  in  violation  of  art.  6, 
§  19  of  the  constitution,  which 
says,  "  Inferior  local  courts  of  civil 
and  criminal  jurisdiction  may  be 
established  by  the  Legislature." 
This  provision  of  the  constitution 
is  deemed  to  forbid,  by  implica- 
tion, the  establishment  of  a  court 
not  limited  in  jurisdiction  to  the 
locality  in  which  it  may  be  created. 
Defendant  says  that  the  provision 
of  the  Coxsackie  charter  above 
cited  gives  the  police  justice  the 
power  of  justices  of  peace  in  the 
whole  county  and  not  simply  in 
the  village.  It  was  held,  in  a  sim- 
ilar question  in  Geraty  v.  Reid,  78 
N.  Y.,  64,  that  as  between  two 
constructions  of  a  statute  that  is 
to  prevail  which  will  uphold  a 
statute  rather  than  that  construc- 
tion which  will  condemn  it.  Upon 
examination  of  the  whole  act  we 
think  it  constitutional  and  that  it 
is  intended  to  limit  the  jurisdiction 
of  the  police  justice  to  the  village. 
The  words  ''  the  same  as  is  now 
possessed,  Ac,"  are  descriptive 
of  the  kind  and  class  of  jurisdic- 
tion, not  of  its  local  extent.  The 
act  limits  the  powers  of  the  police 
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jastice  and  takes  from  him  powers 
which  jastices  of  the  peace  have. 
Thus  he  is  not  to  serve  as  auditor 
or  have  any  appointing  power. 
The  18th,  19th  and  23d  sections 
give  special  powers  to  the  police 
justice  which  are  plainly  local. 
The  41st  section  also  specifies  that 
fines,  &c.,  are  to  be  paid  to  the 
treasurer. 

Judgment  reversed  for  excessive 
damages  and  for  error  in  law,  and 
new  trial  granted,  costs  to  abide 
event. 

Opinion  by  Learned^  P.  J, ; 
Boardman  and  Bo'ckes,  JJ.^  con- 
cur. 


FRAUDULENT  CONVEY- 
ANCE. 

N.  Y.  Supreme  Court.    General 
Term.    Third  Dept. 

Eva  M.  Briggs  et  al.,  applls,^ 
V.  Jennie  B.  Van  Buren  et  al., 
respts. 

Decided  May,  1884. 

Only  a  judgment  creditor  after  execution  re- 
turned unsatisfied  can  bring  an  action  to 
have  a  conveyance  set  aside  because  made 
witliouta  valuable  consideration. 

Mrs.  B.  deeded  premises  without  consideration 
to  the  defendant  J.  B.,  her  daughter.  Af- 
terwards Mrs.  B.  mortgaged  the  same  prem- 
ises to  her  other  children  as  alleged  to  se- 
cure them  for  moneys  belonging  to  them 
received  by  her  as  guardian  and  expended 
for  her  own  use.  The  mortgages  were  fore- 
closed and  the  mortgagees  bought.  No  ac- 
counting between  Mrs.  B.  as  guar- 
dian and  the  other  children  has  ever 
been  had,  and  whether  she  is  indebted  to 
them  does  not  appear  definitely.  In  an  ac- 
tion by  the  children  te  set  aside  the  deed 
from  Mrs.  B.  to  J.  B.  as  fraudulent  and 
void  as  to  them,  Held,  That  the  suit  could 
not  be  maintained. 


The  action  was  brought  to  have 
a  deed  declared  fraaduleut  and 
void.  The  defendant  Van  Baren 
is  a  child  of  Mary  A.  Briggs  by 
her  first  husband,  one  Denike. 
Plaintiffs  are  her  children  by  her 
second  hasband,  George  Briggs. 
He  died  in  1869.  He  left  some 
personal  property  to  his  children. 
This  was  turned  into  money  and 
deposited  in  a  bank  by  Mary  A. 
Briggs.  The  latter  owned  the 
premises  in  question  In  18T^  she 
deeded  them  to  the  defendant 
Jennie  Van  Buren  for  one  dollar. 
A  few  months  after  Jennie,  then  a 
minor,  deeded  them  back  to  her 
mother  at  her  request.  After  Jen- 
nie reached  majority  she  disaf- 
aflSrmed  this  reconveyance  ;  it  was 
never  recorded.  In  1873,  1874 
and  1878  Mary  A.  Briggs  exe- 
cuted to  plaintiffs  three  several 
mortgages.  Their  consideration  is 
alleged  to  have  been  the  money 
above  stated  to  have  been  left 
by  George  Briggs  to  his  children, 
which  money  Mary  A.  Briggs, 
their  guardian,  had  drawn  out 
and  used.  In  1881  these  mortga- 
ges (without  bonds)  were  fore- 
closed and  plaintiffs  bought  the 
premises.  No  judgment  for  a  de- 
ficiency against  nor  any  personal 
liability  of  Mrs.  Briggs  upon  said 
foreclosure  is  shown.  Mrs.  Briggs 
has  been  in  possession  since  the 
death  of  her  first  husband.  The 
referee  found  for  defendant. 

M.  Schoonmaker^  for  applt. 

John  E.  Van  JEUen,  for  respt. 

Jleld^  That  the  action  could  not 
be  maintained.  Plaintiffs  do  not 
sue  as  creditors  or  judgment  cred- 
itors of  Mrs.  Briggs.  They  have  no 
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JQdgment.  If  they  have  a  claim 
against  her  for  misappropriatinfir 
their  money  they  must  bring  her 
to  an  accoanting  and  obtain  a  de- 
cree against  her  before  they  can 
attack  her  conveyances  as  frandn- 
lent  as  to  them.  Plaintiffs  are  cer- 
tainly in  no  better  position  than 
Mrs.  Briggs  would  be,  if  she  were 
plaintiff. 

Plaintiffs  assert  that  the  convey- 
ance was  voluntary  and  therefore 
void  as  to  them.  2  R.  S.,  m.  p., 
137,  §  1.  But  plaintiffs  are  not 
judgment  creditors  of  Mrs.  B.,and 
from  the  evidence  we  do  not  think 
they  can  ever  recover  a  judgment 
against  her.  She  may  and  prob- 
ably has  spent  the  money  as  guar- 
dian for  their  support. 

If  they  stand  simply  as  her  sub- 
sequent grantees,  they  cannot 
question  the  conveyance  on  the 
ground  that  it  was  voluntary. 
Further,  it  appears  from  the  bank 
book  that  up  to  the  time  when  she 
deeded  to  Jennie  Van  Buren  she 
had  drawn  nothing  from  plaintiffs^ 
funds  in  bank,  so  that  at  that  time 
plaintiffs  were  not  creditors  of 
Mrs.  B.     , 

Judgment  affirmed,  with  cos|s. 

Opinion  by  Learned,  P.  J,; 
Boardman  SLud  Bockes^  JJ.,  con- 
cur. 


EVIDENCE. 

N.  Y.  Court  of  Appeals. 

The  People,  respls.y  v.  Jefferson, 
appU. 

Decided  June  3,  1884. 

On  a  trial  for  murder  where  the  defence  was 
insanity  certain  papers  showing  the  prison- 
Vol.  19-No.  10. 


tr's  motives  for  the  crime  were  introduced 
in  evidence.  It  was  proved  that  these  pa- 
pers were  found  on  the  prisoner's  person 
when  arrested,  and  that  he  declared  that  he 
wrote  them  for  the  purpose  of  having  them 
found  in  case  he  was  arrested.  Held,  An 
abundant  identification  of  the  papers. 

Defendant  was  convicted  of  the 
crime  of  murder  in  the  first  de- 
gree. He  claims  that  the  killing 
was  unpremeditated,  and  that  he 
was  not  of  sound  mind  when  he 
discharged  the  gun  by  which  the 
killing  was  effected.  The  evidence 
as  to  defendant's  unsoundness  of 
mind  at  the  time  of  the  commission 
of  the  crime  was  of  a  slight  and 
inconclusive  character.  The  only 
exception  urged  is  one  as  to  the 
admission  in  evidence  of  certain 
papers  found  on  defendant's  per- 
son when  he  was  arrested,  two 
days  after  the  commission  of  the 
homicide,  one  of  which  was  appar- 
ently signed  by  defendant.  They 
all  appeared  to  be  monologues,  writ- 
ten by  defendant  and  purporting 
to  contain  a  record  of  the  thoughts, 
feelings  and  motives  operating  up- 
on his  mind  to  induce  the  commis- 
sion of  the  contemplated  crime. 
No  ground  of  objection  was  stated 
by  the  prisoner  s  counsel  to  the 
admission  of  the  papers  in  evi- 
dence, and  the  only  ground  now 
urged  in  support  of  the  objection 
is  the  want  of  identification  of  the 
papers  offered,  and  the  immateri- 
ality and  irrelevancy  to  the  offense 
charged  in  the  indictment  of  cer- 
tain portions  of  the  statements 
contained  in  them.  It  was  proved 
that  these  papers  were  found  on 
defendant's  person  when  arrested, 
and  that  he  frequently  declared 
that  he  wrote  them  for  the  purpose 
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of  having  them  found  there  in  the 
event  of  his  being  arrested  for  the 
crime.  The  court,  in  its  charge, 
excluded  from  the  consideration  of 
the  jury  all  parts  of  the  papers 
referred  to  tliat  did  not  tend  to  in- 
dicate an  intention  on  the  part  of 
the  defendant  to  kill  the  deceased 
at  the  time  the  crime  was  commit- 
ted. No  request  was  made  by  the 
prisoner's  counsel  to  charge  in  re- 
spect to  said  papers,  and  no  excep- 
tion taken  to  any  part  of  the 
charge  in  relation  thereto. 

Oeorge  F.  Elliott^  for  applt. 

Almet  F,  Jenks^  for  respt. 

Held,  That  the  evidence  showed 
an  abundant  identification  of  the 
papers  referred  to;  no  error  was 
committed  by  the  court  in  its 
charge  in  reference  thereto. 

Judgment  of  General  Term,  af- 
firming judgment  of  conviction, 
affirmed. 

Opinion  by  Ruger.  Ch,  J.  All 
concur. 


WILLS. 

N.  Y.  CouuT  OB^  Appeals. 

Hobson  et  al.,  exrs.,  v.  Hale  et 
al.,  respts^,  impld.  with  Hale  et 
al.,  applts. 

Decided  April  29,  1884. 

A  will  made  in  Mjussacliusctts  and  valid  under 
the  laws  of  that  state  provided  for  twelve 
life  annuities  and  then  directed  that  the 
residue  should  remain  in  the  hands  of  the 
executors  well  and  safely  invested  until  the 
death  of  the  last  annuitant,  to  be  then  di- 
vided Jis  directed  with  the  accumulations. 
It  contained  no  express  direction  for  a  con- 
version of  the  real  estate  into  personally. 
Held,  That  there  was  not  an  equitable  con- 
version of  the  re«l  estate,  and  that  the  di- 
rection as  to  the  residue  was  invalid  as  to 
the  real  estate  in  this  state  as  it  was  repug- 


nant to  the  statutes  of  perpetuities  and  is  to 
accumulations. 
Affirming  S.  C.  17  W.  Dig.,  285. 

This  action  was  bronght  to  ob- 
tain a  construction  of  the  will  of 
H.,  who  died  at  his  residence  in 
Massachusetts,  where  his  will  was 
executed,  June  4,  1881.  H.  at 
that  time  owned  valuable  real  es- 
tate in  the  city  of  New  York.  The 
larger  part  of  his  estate  was  in 
Massachusetts,  where  his  will  was 
proved  and  his  executors  resided. 
The  will  was  valid  under  the  laws 
of  that  state.  The  testator  pro- 
vided for  twelve  different  life  an- 
nuities, payable  in  most  instances 
quarterly  '*  until  the  final  division 
of  the  rest  and  residue  of  my  es- 
tate as  hereinafter  provided."  The 
will  then  provides,  "Article 
22d,  As  to  the  residue  and  remain- 
der of  all  my  estate,  both  real  and 
personal,  not  herein  otherwise  dis- 
posed of,  it  is  my  will  that  the 
same  be  and  remain  in  the  care 
and  control  of  my  said  executrix 
pnd  executors  and  trustees,  and 
their  successors,  well  and  safely 
invested  until  the  decease  of  the 
last  survivor  of  the  life  anuitants 
naqied  in  my  foregoing  will,  and 
that  then  the  said  residue  and  re- 
mainder, with  all  the  accumulated 
interest  thereof,  shall  be  divided 
equally  among  my  grandchildren 
per  stirpes,  to  hold  to  such  grand- 
children so  distributed,  and  to 
their  heirs,  executors,  adminis- 
trators and  assigns  forever."  The 
will  on  its  face  contains  no  direc- 
tion for  a  conversion  of  the  real 
estate  into  personalty. 

Theodore      W.      Dwight,      for 
applts. 
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Joseph  H.  CJtoate,  for  respits. 

Held,  That  under  the  provisions 
of  the  will  there  was  not  an  equi- 
table conversion  of  the  real  estate 
in  this  state  into  personalty  from 
the  time  of  the  death  of  the  testa- 
tor. The  language  employed  in 
the  22d  Article  vests  the  execu- 
tors with  a  power  of  a  general 
character  over  the  estate  which 
shall  be  in  their  hands  at  any 
time.  The  use  of  the  words  "  to 
be  and  remain  *  *  *  well  and 
safely  invested, "in  connection  with 
the  others  emplo3^ed,mnst  be  regar- 
ded as  lererring  to  the  condition  of 
the  testator's  estate  as  it  existed  at 
the  time  of  his  death.  The  fact 
that  no  provision  was  made  spe- 
cifically in  regard  to  the  rents  and 
profits,  while  it  evinces  a  want  of 
exactness  in  the  draftsman,  does 
not  show  that  the  intention  existed 
to  convert  the  real  estate  into 
personalty.  The  words  ** divided 
equally"  are  alike  applicable  to 
real  and  personal  property  and 
may  be  appropriately  used  in  ref- 
erence to  both. 

While  equitable  conversion  may 
take  place  by  implication  as  well 
as  by  the  express  words  of  the 
will,  to  uphold  a  conversion  of 
real  estate  into  personalty  there 
must  be  such  an  implication  of 
the  testator's  design  as  to  leave 
no  question  in  regard  to  the  same; 
the  language  employed  must  show 
a  plain  and  clear  intention  to  that 
effect.  46  N.  Y.,  144,  162;  26 
Barb.,  204  ;  7  N.  Y.,  242:  68  Pa. 
St.,  433;  1  Jarm.  on  Wills  (5th 
Ed.)  584;  Hoff.  Ch.,  *202,  *208 ;  4 
Mad.  Ch.,  260. 

Mower  v.    Orr,    7    Hare,    478; 


Cookson  V.  Reay,  5  Beav.,  22;  Ear- 
lom  V.Saunders,  Ambler.  241;  Cow- 
ly  V.  Harstongp,  1  Dow.,  361  ; 
Hereford  v.  Ravenhill.  5  Beav.,  55: 
Burrell  v.  Baskerfield,  II  Beav., 
525 ;  Power  v.  Cassidy,  79  N.  Y., 
6ii2;  Lent  V.  Howard,  m  N.  Y., 
169;  Gourley  V.  Campbell,  m  N. 
Y.,  169,  distinguished. 

Also  held.  That  Article  22  of 
the  will  was  invalid  so  far  as  it 
affects  the  real  estate  situated  in 
this  state,  as  it  suspends  the  abso- 
lute  power  of  alienation  beyond 
the  time  limited  by  the  Revised 
Statutes.  1  R.  S.,  723,  §§  14,  16; 
14  Wend.,  265;  16  id.,  62;  7  N. 
Y.,  556  ;  11  Hun,  147;  72  N.  Y., 
603,  556.  No  future  estate  arises 
until  the  termination  of  the  life  of 
the  last  of  the  twelve  annuitants, 
and  it  only  then  becomes  a  vested 
interest.  67  N.  Y.,  348  ,29  id.,  40  ; 
76  id.,  136;  88  id.,  92. 

A  trust  otherwise  void  as  sus- 
pending the  power  of  alienation 
for  more  than  two  lives  in  being  is 
not  made  valid  because  of  there 
being  given  to  the  trustee  power 
to  sell  the  property,  the  proceeds 
remaining  subject  to  the  execution 
of  the  trust.  11  Hun,  147;  72  N. 
Y.,  603. 

Also  held.  That  Article  22  of 
the  will  is  repugnant  to  the  pro- 
vision of  the  Revised  Statutes 
which  prohibits  accumulations  ex- 
cept for  the  times  and  purposes 
therein  permitted.  1  R.  S.,  726,  §§ 
37,  38. 

Judgment  of  General  Term,  af- 
firming judgment  of  Special  Term, 
aflSrmed. 

Opinion  by  Miller y  J.  All  con- 
cur. 
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WILLS.     PROBATE. 
EVIDENCE. 

N.  Y.  Court  of  Appeals. 

In  re  probate  will  of  Smith. 

Decided  April  15,  J  884. 

While  the  mere  fact  that  a  legatee  was  the 
attorney  of  testatrix  creates  no  presump- 
tion against  the  validity  of  the  legacy,  yet 
that  fact  taken  in  connection  with  a  change 
of  testamentary  intention,  great  age  of  tes- 
tatrix, that  the  will  was  executed  during  her 
last  sickness,  and  without  independent  ad- 
vice, and  that  the  attorney  was  the  drafts- 
man and  took  an  active  part  in  procuring 
the  execution  of  the  will,  makes  a  case 
which  imposes  the  burden  upon  him  of 
satisfying  the  court  that  the  will  was  the 
free  and  intelligent  expression  of  testatrix* 
wishes  and  intention. 

Evidence  of  the  attorney  in  such  a  case  as  to 
the  contents  of  other  wills  of  testatrix 
drawn  by  him,  and  as  to  the  circumstances 
attending  the  making  thereof,  is  incompe- 
tent under  §  829  of  the  Code  as  against  a 
contestant  who  claims  as  legatee  under  a 
former  will. 

Under  tlie  last  clause  of  §  2545,  it  is  the  duty 
of  the  appellate  court,  on  finding  that  in- 
competent evidence  was  admitted,  or  com- 
petent evidence  rejected,  to  determine 
whether  the  error  prejudiced  the  party 
against  whom  it  was  committed,  and  if  such 
evidence  was  important  and  material,  and 
if  the  court  cannot  say  that  notwithstand- 
ing such  error  the  judgment  is  right,  or  en- 
tertains a  reasonable  doubt  on  the  subject, 
a  case  is  presented  where  the  exceptant  was 
necessarily  prejudiced  within  said  action. 

An  instrument  dated  September 
13,  1880,  purporting  to  be  the  last 
will  and  testament  of  S.  was  pre- 
sented for  probate  by  one  L.  L. 
was  the  chief  beneficiary  under 
the  will.  He  was  a  lawyer,  drew 
the  will,  and  had  been  the  legal  ad- 
viser of  S.,  and  had  drawn  several 
wills  for  her  prior  to  the  one  in 
question.  The  will  in  question  was 
drawn  and  executed  on  the  day  of 


its  date,  during  the  last  sickness 
of  S.,  five  days  before  her  death. 
She  It  ad  no  heirs  or  next  of  kin, 
and  at  the  time  of  her  death  was 
more  than  seventy-five  years  of 
age.  The  probate  of  the  will  was 
contested  by  H.,  on  the  ground  of 
the  incapacity  of  S.,  and  of  fraud 
and  undue  influence.  H.  was  a 
legatee  in  wills  of  S.  executed 
February  13,  1878,  July  13,  1880, 
and  July  18,  1880,  the  last  two  be- 
ing drawn  by  L.  By  the  firat  and 
second  wills  H.  was  made  residu- 
ary legatee,  and  by  the  third  was 
given  a  legacy  of  $3,000  and  other 
legacies  to  the  amount  of  $2,500, 
and  L.  was  made  residuary  lega- 
tee. By  the  will  in  controversy  S. 
gave  to  a  church  $500,  to  one  P. 
$600,  to  the  son  of  L.  $2,000,  to 
one  H.  her  stock  in  the  L.  S.  RR. 
Co.,  and  to  L.,  whom  she  made 
executor,  the  residue  of  her  es- 
tate. To  show  the  incapacity  of 
the  testatrix  the  contestant  called 
two  physicians  who  had  attended 
her  in  her  last  sickness,  who  were 
permitted,  against  the  objection  of 
the  proponent,  to  express  an  opin- 
ion in  respect  to  her  mental  capa- 
city, founded  upon  their  observa- 
tion of  her  during  her  illness,  and 
to  state  facts  of  which  they  be- 
came cognizant  in  their  profes- 
sional capacity,  tending  to  prove 
that  the  testatrix  was  non  compos 
mentis.  There  was  other  evidence 
bearing  in  the  same  direction. 
This  was  controverted  by  the 
proponent  by  evidence  tending  to 
show  that  the  testatrix,  when  the 
will  was  made,  was  of  sound  and 
disposing  mind  and  memory.  To 
rebut  the  charge  of  undue  influ- 
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ence,  the  proponent  produced  a 
will  of  S.,  drawn  by  her  and  ex- 
ecuted in  1870,  by  which  she  gave 
to  the  proponent  and  his  family 
substantially  her  whole  estate;  also 
a  will  dated  August  10,  1880,  but 
which,  in  part,  was  drawn  and  ex- 
ecuted September  10,  1880,  con- 
taining substantially  the  same  pro- 
visions as  the  will  in  question,  but 
which,  having  been  witnessed  by 
the  proponent,  the  principal  bene- 
ficiary, was  su  perseded  by  the  new 
will  to  obviate  this  objection.  The 
proponent  was  permitted,  against 
the  objection  of  the  contestant 
that  he  was  an  incompetent  wit- 
ness under  §829  of  the  Code,  to 
testify  to  the  contents  of  a  last 
will  drawn  by  him  and  executed 
by  S.  about  twenty  years  .prior  to 
her  death,  whereby  she  gave  her 
estate  to  a  child  of  proponent,  now 
deceased,  and  also  that  the  will  of 
September  10,  1880,  was  drawn 
from  a  memorandum  made  by  him 
September  10,  1880,  at  the  house 
where  S.  resided,  with  a  view  to 
the  will  executed  on  that  day. 

John  E.  Van  Etten,  for  applt. 

J,  Newton  Fiero^  for  respt. 

Held^  That  the  mere  fact  that 
the  proponent  was  the  attorney 
for  the  testatrix  created  no  pre- 
sumption against  the  validity  of 
the  legacy  to  him.  23  N.  Y.,  9  ; 
91  id.,  639 ;  L.  R.,  2  P.  &  D.,  462. 
But  taking  all  the  circumstances 
together,  the  fiduciary  relation,  the 
change  of  testamentary  intention, 
the  age  and  mental  and  physical 
condition  of  the  testatrix,  the  fact 
that  the  proponent  was  the  drafts- 
man and  principal  beneficiary  un- 
der the  will,  and  took  an  active 


part  in  procuring  its  execution, 
and  that  the  testatrix  acted  with- 
out independent  advice,  a  case 
was  made  which  required  explana- 
tion, and  which  imposed  upon  the 
proponent  the  burden  of  satisfying 
the  court  that  the  will  was  the 
free,  un trammeled  and  intelligent 
expression  of  the  wishes  and  in- 
tention of  the  testatrix.  Note  to 
Huguenin  v.  Basely,  2  Ldg.  cases 
in  equity  ;  Redfield  on  Wills,  516. 

Also  held.  That  the  evidence  of 
the  proponent  as  to  the  will  execu- 
ted by  her  in  1870,  and  as  to  the 
will  dated  August  10,  1880,  was 
incompetent  under  §829  of  the 
Code  of  Civil  Procedure,  as  it  re- 
lated to  personal  transactions  and 
communications  between  the  wit- 
ness and  the  decedent. 

Also  heldy  That  the  contestant 
was  a  person  deriving  an  interest 
under  the  deceased  within  the 
meaning  of  said  section.  The  pro- 
bate of  a  will  is  a  special  proceed- 
ing. Code,  §  3334.  By  appearing 
to  contest  the  probate  the  contest- 
ant became  a  party  thereto.  Code, 
§2617.  She  occupies  a  position 
which,  though  not  precisely  anala- 
gous,  is  similar  to  that  of  heirs-at- 
law  or  next  of  kin  contesting  the 
will  of  their  ancestor. 

The  last  clause  of  section  2545 
of  the  Code  declares  that  no  de- 
cree or  order  of  a  surrogate  shall 
be  reversed  for  any  error  in  admit- 
ting or  rejecting  evidence,  '*  unless 
it  appears  to  the  appellate  court 
that  the  exceptant  was  necessarily 
prejudiced  thereby." 

Held^  That  this  section  did  not 
intend  to  prescribe  that  no  decree 
of  a  surrogate  should  be  reversed 
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for  errors  in  admitting  or  rejecting 
evidence  unless  it  appeared  to  the 
appellate  court,  in  the  one  case, 
that  the  evidence  erroneously  ad- 
mitted furnished  th/3  only  founda- 
tion for  ihf*  judgment,  or  in  the 
other,  that  the  rejected  evidence,  if 
it  had  been  admitted,  would  liave 
conclusively  entitled  the  appellant 
to  a  decree  in  liis  favor.  Under 
this  section  when  the  court  of  re- 
view finds  that  incompetent  evi- 
dence has  been  received  or  compe- 
tent evidence  rejected,  it  is  its 
duty  to  determine  whether  the 
error  prejudiced  the  party  against 
whom  it  was  committed.  If  the 
evidence  w^as  important  and  mate- 
rial and  the  court  cannot  say  that 
notwithstanding  the  error  the 
judgment  is  right,  or  if  it  enter- 
tains a  reasonable  doubt  upon  the 
subject,  a  case  is  presented  wliere 
the  party  excepting  was  neces- 
sarily prejudiced  within  said  sec- 
tion. 

Judgment  of  General  Term,  af- 
firming decree  of  surrogate  admit- 
ting will  t^  probate,  reversed. 

Opinion  by  Andrews,  J.  All 
concur,  except  Miller ^  /.,  not  vo- 
ting. 

WILL.    CONSTRUCTION. 

N.  Y.  Supreme  Court.     General 
Term.     Fourth  Dept. 

Almira  E.  Page  v.  Harry  A. 
Gilbert,  respt,  Almon  Bennett  et 
al.,  applts, 

Decidted  April,  1884. 

A  bequest  to  certain  beneficiaries  specifically 
named,  HM,  In  the  light  of  surrounding 
circumstances,  to  be  a  gift  to  the  benefici- 


aries named  as  a  class,  and  not  as  individ- 
uals. 

Appeal  from  portions  of  a  jndg- 
ment  entered  on  the  order  and 
decision  of  Special  Term. 

The  will  of  B.,  after  giving  all 
his  estate  to  his  wif«  for  life, 
continued:  '*2d.  I  give  *  * 
to  my  wards,  Carrie  E.  and  Harry 
A.  Gilbert,  now  living  with  me, 
children  of  Eliza  H.   Gilbert,    * 

*  deceased,  one  undivided  half 
of  all  my  estate,  *  *  from  and 
after  the  decease  of  my  beloved 
wife,  *  *  to  have  and  to  hold 
the  same  to  the  said  Carrie  E.  and 
Harry  A.  Gilbert,  their  heirs  and 
assigns,  *  *  forever."  By  the 
third  clause  of  the  will  the  testa- 
tor divided  the  other  half  of  his 
estate  iato  two  equal  parts,  one  of 
which  he  directed  should  be  di- 
vided equally  between  the  children 
of  his  brothers  and  sisters,  and  the 
other  between  the  heirs  of  his 
wife's  brothers  and  sisters,  with- 
out naming  such  children  or  heirs. 
His  wife  and  Carrie  E.  died  before 
the  testator.  Did  Carrie's  share 
under  the  second  clause  lapse,  and 
so  pass  to  testator's  heirs  at  law, 
or  did  it  vest  in  Harry  A.  Gilbert 
as  her  survivor. 

Adelbert  Moot^    for  applts. 
F,  C,  Peck^  for  respt. 

Held,  That  the  bequest  in 
question  was  intended  as  a  gift  to 
the  beneficiaries  therein  named  as 
a  class,  and  not  as  individuals, 
and  the  specification  of  their 
names  must  be  subordinated  to 
that  intent,  for 

1.  The  legal  presumption  that 
testator  did  not  intend   to    leave 
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any  part  of  his  estate  undisposed 
of  is  clearly  corroborrated  by 
several  provisions  of  the  will. 

2.  The  fact  that  testator  did  not 
niter  his  will  during  his  survival 
of  Carrie  for  more  than  a  year  is 
strong^  evidence  that  he  thought 
her  share  would  go  to  her  broiher 
as  survivor,  and  that  he  intended 
tliat  result ;  for  in  no  other  way 
could  his  will  dispose  of  his  whole 
estate. 

3.  The  fact  that  the  beneficia- 
ries named  in  the  second  clause 
were  taken  by  testator  into  his 
family  afier  the  death  of  his  own 
son  and  daughter,  and  that  they, 
or  the  survivor  of  them,  lived 
with  him  till  his  death,  and  the 
fact  that  he  called  them  his  wards, 
although  he  was  not  their  legal 
guardian,  indicated  that  he  in- 
tended to  treat  them  as  his  chil- 
dren, and  that  as  such  they  should 
take  one  half  of  his  estate,  in 
which  case  the  share  of  one  dying 
would  vest  in  the  survivor  by  in- 
heritance. 

4.  Testator  did  not  intend  that 
his  brothers  and  sisters  should 
take  anything  under  his  will. 

5.  The  clear  intention  of  testa- 
tor tjiat  his  wife's  collateral  lela- 
tives  should  share  equally  with 
his  own  collateral  relatives 
is  inconsistent  with  the  idea 
that  he  intended  the  share  of  ei- 
ther of  tiie  beneficiaries  named  in 
the  second  clause,  dying  before 
himself,  to  go  to  his  heirs  at  law. 

6.  Tiie  designation  by  name  was 
necessary  to  show  which  two  chil- 
dren of  Eliza  A.  Gilbert  were  in- 
tended, as  she  had  three ;  and 
the   description   as    ''  wards  now 


living  with  me  "  was  not  certain 
and  accurate. 

7.  The  will  was  drawn  by  tes- 
tator inops  consiliiy  and  it  is  not 
to  be  supposed  he  knew  the  tech- 
nical signification  and  effect  of  a 
gift  to  several  persons,  nominaiim. 
That  he  did  not  in  the  third 
clause  name  the  beneficiaries  may 
well  be  accounted  for  upon  the 
supposition  that  he  did  not  know 
all  their  names,  in  view  of  the  evi- 
dence as  to  their  numbers  and 
their  scattered  residences,  and  so 
he  treated  them  all  alike  and 
named  none  of  them.  See  23 
N.  Y.,  366,  373;  59  id.,  202;  81 
id.,  281,  and  cases  cited  by  Dau- 
forth,  J. 

Judgment  afl9rmed,  with  costs. 

Opinion  by  Smith^^  P.  J.;  Har- 
din and  Barkery  JJ,^  concur. 


INJUNCTION.    DAMAGES. 

N.  Y.  Supreme  Court.    General 
Term.     Fourth   Dept. 

Thomas  Kelly,  respl.^  v,  James 
J.  McMahon,  applL 

Decidt'd  April,  1884. 

Where  the  complaint  in  an  action  in  which 
nn  injunction  was  issued  was  dismissed 
"  witliout  deciding  wliether  plaintiff  was 
entitled  to  Kuch  injunction,"  and  no  further 
action  was  taken  to  determine  that  question, 
Held,  That  defendant  was  not  entitled  to  a 
reference  to  liscertain  his  damages  sustained 
by  reason  thereof. 

Appeal  from  order  denying 
motion  for  a  reference  to  ascertain 
the  damages  sustained  by  defend- 
ant by  reason  of  the  issuing  of  an 
injunction. 

This  action  was  brought  to  re- 
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form  a  lease  of  a  hotel  and  to  re- 
strain defendant  from  ejecting 
plaintiff  from  the  demised  premi- 
ses by  means  of  summary  pro- 
ceedings. The  lease  stipulated 
that  plaintiff  should  leave  on  one 
month's  notice  in  case  the  hotel 
was  sold,  which  notice  had  been 
given. 

On  the  hearing  of  the  action  it 
appeared  that  plaintiff  had  volun- 
tarily surrendered  possession  to 
the  vendee  of  defendant  and  had 
left  the  premises,  whereupon  the 
referee  declined  to  hear  the  case 
on  the  merits  merely  for  the  pur- 
pose of  deciding  the  question  of 
costs  and  dismissed  the  complaint, 
but  without  prejudice  to  the  right 
of  defendant  to  take  such  action 
as  he  may  deem  advisable  to  re- 
cover damages  sustained  by  rea- 
son of  the  injunction  '*  without 
hereby  deciding  on  the  question 
whether  plaintiflF  was  or  is  enti- 
tled to  such  injunction,  or  whether 
defendant  is  entitled  to  any  dam- 
age by  reason  thereof."  The 
judgment  entered  on  the  report 
contained  a  statement  that  the 
referee  did  not  find  or  decide 
whether  plaintiff  was  entitled  to 
the  injunction. 

E,  D.  Northrup^  for  applt. 

O.  M,  Rider ^  for  respt. 

Held^  No  error;  that  it  ex- 
pressly appears  that  it  never  has 
been  determined  by  the  referee  or 
the  court  that  plaintiff  is  not  or 
was  not  entitled  to  the  injunction. 
Because  there  is  no  final  decision 
of  the  court  that  plaintiff  was  not 
entitled  to  the  injunction  there  was 
no  breach  of  the  undertaking 
shown,  and   therefore  the  Special 


Term  properly  refused  the  order 
of  reference  to  ascertain  damages. 
71  N.  Y.,  106;  82  id.,  364;  Code 
Civ.  Pro.,  §620. 

Vanderbilt  v.  Schreyer,  28  Hun, 
63,  distinguished. 

That  this  being  an  equity  ac- 
tion the  court  could  have  ex- 
pressly reserved  the  questions  re- 
lating to  the  injunction,  and  that 
as  the  referee  omitted  to  pass  upon 
that  branch  of  the  case  defendant 
might  have  applied  for  an  order 
to  compel  him  to  do  so,  and  might 
have  exceptec{  to  his  refusal  to 
pass  upon  such  questions,and  on  a 
case  presenting  the  proper  excep- 
tions had  a  review  of  the  refnsal 
of  the  referee  and  a  reversal  of  his 
decision.  But  instead  defendant 
acquiesced  in  the  course  pursual 
by  the  referee  and  contented  him- 
self with  just  such  a  judgment  as 
the  referee  directed.  It  was  not 
within  the  power  of  the  Special 
Term,  when  the  order  of  reference 
was  asked  for,  to  alter  or  vary  the 
judgment  entered  on  the  decision 
of  the  referee,  or  to  determine 
that  plaintiff  was  not  entitled  to 
the  injunction.  2  Lans.,  90 ;  14 
Hun,  477. 

Order  aflirmed,  with  costs,  etc. 

Opinion  by  Hardin^  J,;  Smith, 
P,  /.,  and  Barker^  J".,  concur. 


FRAUD. 

N.  Y.  Supreme  Court.    General 
Term.     Third  Dept. 

Ransom   J.    Horton,   respt  ^  v. 
George  H.  Dorr  et  al.,  appUs. 

Decided  May,  1884. 
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The  complaint  was  on  a  promissory  note  and 
for  the  price  of  a  machine.  The  answer 
alleged  that  the  note  was  given  for  a  patent 
right ;  that  the  sale  of  the  patent  right  and 
the  machine  was  induced  by  fraud  and  that 
both  were  worthless.  Defendant  offered 
to  show  these  facts  as  a  defense  and  as  a 
counter-claim.  The  court  directed  a  ver- 
dict for  plaintiff  on  the  ground  that  defend- 
ant should  have  alleged  an  offer  to  restore 
the  property.  Meld,  Error.  In  an  action 
for  damages  for  the  fraud  no  return  of 
property  is  necessaxy,  and  its  retention  is 
not  a  bar. 

The  complaint  is  on  a  promisso- 
ry note  for  $160  and  for  a  fanning: 
mill  sold,  $18.  The  answer  alleges 
that  the  note  was  given  for  a  pa- 
tent right  and  that  the  sale  of  the 
patent  right  and  the  fanning  mill 
was  induced  by  fraud ;  that  they 
were  utterly  worthless  and  the 
note  without  consideration.  On 
the  trial  the  court  refused  to  hear 
any  evidence  of  fraud,  because  no 
offer  to  restore  the  property  was 
alleged.  The  defendants  offered 
to  prove  the  property  worthless  ; 
also  to  prove  these  facts  as  a 
counter  claim.  The  court  refused. 
Defendants  excepted.  The  court 
directed  a  verdict  for  plaintiff. 

L.  M.  &  L.  K.  Soper  and  John 
M,  KeUogg^  for  applts. 

Morris^  Kellogg  &  Morris^  for 
respt.    - 

Held  J  Error.  In  an  action  for 
damages  for  the  alleged  fraud  no 
return  of  property  is  necessary. 
On  the  other  hand  it  is  necessary 
where  a  parry  rescinds.  This  dis- 
tinction is  pointed  out  in  Cobb  v. 
Hatfield,  46  N.  Y.,  533,  and  Lind- 
sley  V.  Ferguson,  49  N.  Y.,  623,  is 
similar.     See  54  N.  Y.,  415. 

That  retention  of  that  which 
was  obtained  by  the  alleged  fraud- 
Vol.  19-No.  lOa. 


ulent  contract  does  not  prevent  the 
recovery  of  damages  for  the  fraud 
is  sustained  by  1  N.  Y.,  305 ;  3 
Hun,  734  ;  64  N.  Y.,  731  ;  27  Hun, 
166  ;  52  N.  Y.,  399. 

Plaintiff  also  alleges  that  the 
matters  set  up  in  the  answer  are 
alleged  as  a  defence  and  not  as  a 
counter-claim.  But  plaintiff  was 
fully  informed  as  to  the  defence, 
and  on  the  trial  defendant  can 
probably  amend  if  necessary  by 
inserting  the  words  as  a  counter- 
claim. 

Judgment  reversed,  new  trial 
granted,  costs  to  abide  event. 

Opinion  by  Learned,  P.  /.  / 
Boardman  SLTiA  Bockes^  JJ,^  con- 
cur. 

ASSIGNMENT  FOR  CREDIT- 
ORS.    LEASE. 

N.  Y.  SuPKEMK  Court.    General 
Term.    Third  Dept. 

Elizabeth  C.  Smith,  respL,  v. 
Edward  H.  Newell,  applt. 

Decided  May,  1884. 

In  1877,  but  before  Ch.  4ft6,  Laws  of  1877, 
went  into  effect,  8.  made  an  assignment  for 
benefit  of  creditors,  and  his  assignee  lease^ 
premises  before  filing  a  bond  or  inventory. 
After  filing  the  same  the  assignee  recogniz- 
ed the  lessee  as  tenant  and  accepted  rent. 
HM,  That  the  assignment  was  not  void  and 
that  the  acceptance  of  rent  ratified  the  lease 
if  invalid  when  made,  and  that  under  it  the 
tenant  was  entitled  to  the  crops. 

Action  for  wrongful  taking  of 
plaintiflf's  hay.  Defence  that  the 
hay  belonged  to  plaintiff's  hus- 
band, was  levied  on  upon  an  exe- 
cution against  plaintiff  and  sold  to 
defendant  by  the  officer.  It  ap- 
peared that  the  husband  owned  a 
farm  ;  he  made  an  assignment  May 
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9,  1877,  recorded  May  10.  No 
bond  was  filed  until  August  3, 
1877.  An  inventory  was  made 
August  2,  1877,  and  filed  August 
3.  There  was,  however,  attached 
to  the  assignment  a  schedule  of 
the  assignor's  property  and  of  his 
debts.  On  May  11,  1877,  the  as- 
signee, in  writing,  under  seal,  leas- 
ed the  farm  to  plaintiff  for  six 
months  for  $200.  Plaintiff  and  her 
husband  continued  in  possession, 
worked  the  farm  and  cut  the  hay 
in  question.  On  August  17  the 
hay  was  levied  on.  Plaintiff  had 
a  verdict. 

F.  R.  Oilbert,  for  applt. 

W.  H.  Johnson^  for  respt. 

Held^  That  the  judgment  was 
right.  Ch.  466,  Laws  of  1877,  did 
not  take  effect  until  June  16, 1877, 
which  was  after  the  assignment 
and  the  making  of  the  lease.  Ch. 
348,  Laws  of  1860,  as  amended  by 
Ch.  56,  Laws  of  1875,  contains 
nothing  declaring  that  the  neglect 
to  make  an  inventory  or  to  file  the 
bond  shall  make  the  assignment 
void.  The  statute  only  says  the 
bond  must  be  given  before  the  as- 
signee can  sell  pi^operty. 

Defendant  insists  that  the  as- 
signee had  no  right  in  any  event 
to  lease  the  property.  If  this  be 
so,  still  the  fact  remains  that  by 
the  assignee's  consent  plaintiff 
went  on  the  land  and  paid  the 
rent.  This  payment  would  entitle 
her  to  the  crops,  at  least  until  the 
whole  agreement  was  rescinded. 
And  in  that  case  it  would  seem 
that  she  should  be  repaid  for  what 
she  had  paid  for  rent.  It  might 
be  said  that  the  assignee  sold  her 
the  crops  for  $200. 


It  is  also  said  the  assignee,  not 
having  filed  his  bond,  could  not 
make  a  valid  lease.  After  filing 
his  bond  the  assignee  continued  to 
treat  plaintiff  as  tenant,  and  this 
must  be  taken  as  a  ratification.  If 
the  assignee  did  so  ratify  he  would 
only  be  acting  in  good  faith.  For 
he  had  allowed  plaintiff  to  cul- 
tivate and  pay  rent  from  May,  and 
when  he  became  qualified  in  Au- 
gust to  ratify  his  agreement  it 
was  proper  for  him  to  do  so.  Any 
other  course  would  have  been  a 
fraud  on  plaintiff. 

Judgment  affirmed,  with  costs. 

Opinion  by  Learned,  P.  /. ; 
Boardman  and  Bockes^  JJ.^  con- 
cur. 


CONTRACT.     EVIDENCE. 

N.  Y.  Supreme  Court.  General 
Term.     Fourth  Dept. 

Arthur    B.    Guinnip  v.   Hiram 
Close. 
Decided  April,  1884. 

Where  the  parties  orally  agreed  to  exchange 
lands,  and  defendant  agreed  to  pay  certain 
mortgages  on  the  land  to  be  transferred  to 
him,  and  afterwards  the  parties  signed  a 
written  agreement  providing  that  plaintiff 
should  convey  subject  to  the  mortgages, 
and  plaintiff  ultimately  deeded  according 
to  contract,  subject  to  the  mortgages,  but 
neither  the  written  agreement  nor  the  detd 
contained  defendant's  agreement  to  pay 
the  mortgages  and  defendant  failed  to  pay 
them,  Held,  That  testimony  of  defendant's 
oral  promise  to  pay  the  mortgages  was  ad- 
missible in  plaintiff's  suit  to  recover  money 
paid  by  him  on  the  mortgages. 

Payment  of  a  judgment  by  a  note  is  good 
when  the  note  has  been  received  in  satis- 
faction of  the  judgment. 

Motion  by    defendant   for  new 
trial  on  excerptions  taken  at  cir- 
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cuit  and  ordered  heard  at  General 
Term  in  first  instance. 

Action  to  recover  money  alleged 
to  have  been  paid  by  plaintiff  for 
defendant's  use. 

In  Feb.,  1879,  the  parties  orally 
agreed  to  exchange  lands.  Plain- 
tiffs land  was  encnnabered  with 
mortgages  for  $4,600  and  accrued 
interest,  and  he  valued  it  at  $7, 000, 
and  also  proposed  to  let  defendant 
have  the  growing  wheat  and  other 
personal  property  for  $200.  De- 
fendant's land  was  valued  at 
$2,700,  and  he  was  to  take  plain- 
tiffs land  subject  to  the  $4,600 
mortgages,  which  sum,  according 
to  testimony  on  plaintiffs  part,  de- 
fendant agreed  to  pay  on  the 
"^mortgages.  Plaintiff  agreed  to 
reduce  the  mortgages  to  that  sum 
by  April  1,  1879,  when  they  were 
to  exchange  deeds.  Shortly  after 
the  oral  agreement  the  parties 
signed  a  written  agreement  pro- 
viding that  plaintiff  should  reduce 
the  mortgages  to  $4,600  and  con- 
vey subject  to  them  ;  and  on  April 
1  plaintiff  deeded  in  pursuance  to 
the  contract,  for  the  express  con- 
sideration of  $7,000,  free  of  all  en- 
cumbrances except  such  mortga- 
ges for  $4,500.  Neither  the  writ- 
ten contract  nor  the  deed  contained 
defendant's  agreement  to  assume 
and  pay  the  mortgages,  nor  did 
they  say  who  was  to  pay  them, 
and  the  deed  did  not  refer  to  the 
personal  property.  Defendant 
went  into  posession,  and  had  the 
wheat  and  other  personal  prop- 
erty. He  failed  to  pay  the  mort- 
gages, and  one  of  them  was  fore- 
closed and  sale  had,  resulting  in  a 
deficiency  for  which  judgment  was 


entered  against  this  plaintiff.  That 
judgment  plaintiff  paid  with  his 
negotiable  promissory  note  which 
was  accepted  in  full  payment,  and 
the  judgment  was  satisfied  and 
discharged.  Plaintiff  testified 
that  when  the  written  contract  was 
drawn  and  executed  defendant 
suggested  it  was  no  use  to  put  in . 
his  agreement  to  pay  the  mort- 
gages, and  he  then  reiterated  his 
promise  to  pay  theiri.  This  testi- 
mony and  all  the  testimony  tend- 
ing to  establish  defendant's  alleged 
parol  agreement  was  controverted, 
but  was  submitted  to  the jury,who 
found  for  plaintiff. 

George  L,  Bachman,  for  deft. 

Charles  A.  Hawley^  for  plff. 

Held^  Plaintiff's  testimony 
shows  shat  the  parties  intended 
to  keep  the  parol  promise  in  force 
and  not  to  merge  it  in  the  writing. 
And  it  was  not  merged  in  the 
deed,  as  it  was  wholly  independ- 
ent of  the  contract  embraced  in 
that  instrument  and  in  no  respect 
contradicted  it.  18  Hun,  468,  and 
cases  cited  by  Boardman,  J.;  S.  C. 
affd.,  83  N.  Y.,  610.  Besides,  the 
testimony  shows  that  the  promise 
was  part  of  the  consideration  ex- 
pressed in- the  deed,  and  it  was 
admissible  to  show  the  considera- 
tion. 70  N.  Y.,  54,  and  cases  cited 
by  Allen,  J.,  p.  69. 

The  payment  uf  the  judgment  by 
plaintiff's  note  was  good.  13  Hun, 
662,  and  cases  cited  by   MuUin,  J. 

New  trial  denied  and  judgment 
ordered  for  plaintiff  on  verdict. 

Opinion  by  Bmiih^  P.  J.;  Har- 
din and  Barker^  JJ.^  concur. 
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NUISANCE.     SEWERS. 

N.  Y.  Supreme  Court.   General 
Term.    Third  Dept. 

Julius  P.  Morgan,  respt.^  v.  The 
City  of  Binghamton  and  John  W. 
Sullivan,  applts. 

Decided  May,  1884. 

The  City  of  Binghamton,  by  its  Common 
Council,  adopted  a  map  and  plan  of  its 
Fourth  Ward  preparatory  to  sewering  the 
same.  The  plan  contemplated  a  main 
sewer  in  Carroll  street  into  which  many 
other  sewers  were  to  empty.  Plaintiff, 
owiler  of  property  on  the  bank  of  the  Sus- 
quehanna River,  near  and  below  the  mouth 
of  the  proposed  sewer,  obtained  a  temporary 
injunction  restraining  the  construction  and 
use  of  the  sewer.  On  the  trial  it  appeared 
that  in  different  years  and  at  different  times 
of  the  year  the  bed  of  the  river  was  alter- 
nately wet  and  dry ;  that  sewage  would 
probably  collect  and  that  in  the  course  of 
two  or  three  years  a  nuisance  would  in  the 
ordinary  course  of  events  be  created  which 
would  be  dangerous  to  health  ;  that  the  use 
of  the  sewer  by  the  inhabitants  of  Carroll 
street  alone  would  not  create  such  nuisance; 
that  the  proposed  system  was  not  thepnly 
possible  method  of  draining  the  ward  and 
that  by  another  construction  sewage  would 
probably  be  carried  off  by  the  river  without 
evil  effects.  HM,  That  a  Judgment  con- 
fining the  use  of  the  sewers  to  the  inhabit- 
ants of  Carroll  street  was  proper. 

This  action  is  against  the  city  of 
Binghamton,  created  such  by  Ch. 
291,  Laws  of  1867,  and  against  one 
Sullivan,  its  contractor,  to  restrain 
the  construction  of  a  sewer  in  Car- 
rol street,  to  discharge  into  the 
Susquehanna  river  near  plain tiflPs 
property  in  said  city.  The  sewer 
in  question  was  intended  as  a 
trunk  sewer  into  which  other  mi- 
nor sewers  were  to  empty  if  the 
plan  of  the  city  was  carried  out. 
The  minor  sewers  would  cover  a 
quarter  of   the   city.      Plaintiff's 


property  was  directly  on  the  bank 
and  below  the  mouth  of  the  sewer. 

It  was  shown  that  at  different 
stages  of  the  river  the  bed  of  the 
same  was  wet  and  dry,  and  that  in 
the  course  of  two  or  three  years 
there  would  be  a  probable  accu- 
mulation of  sewage  which  would 
be  injurious  to  health,  &c.  At 
first  the  court  granted  a  tempo- 
rary injunction  restraining  both 
the  construction  of  the  sewer  and 
its  use.  But  a  month  later  this 
was  modified  so  as  to  allow  de- 
fendants to  finish  the  sewer,  but 
restraining  its  use.  During  the 
action  the  sewer  has  been  com- 
pleted. Upon  final  judgment  the 
court  found  that  the  use  of 
the  sewer  by  the  inhabitants  of 
Carrol  street  only  would  not  cre- 
ate such  a  nuisance  as  to  be  dan- 
gerous, while  if  connected  with 
other  sewer8,as  proposed,it  would 
in  time  produce  a  nuisance ;  that 
thus  connected  it  could  not  be 
used  with  safety  and  that  the  dan- 
ger would  be  imminent.  Judg- 
ment was  ordered  restraining  the 
city  from  the  use  of  the  sewer  ex- 
cept by  the  inhabitants  of  Carroll 
street.  The  judgment  directed 
that  the  defendant  Sullivan  be  re- 
leased and  discharged  from  all 
further  connection  with  the  action, 
but  without  costs  against  plain- 
tiff.    Both  defendants  appeal. 

A.  D,  WaleSj  for  City,  applt. 

W.  M.  Hand^iox  Sullivan, applt. 

O,  L.  Sessions^  for  respt. 

Held^  That  as  to  the  city  the 
judgment  was  right.  We  recog- 
nize the  correctness  of  the  rule 
laid  down  in  Lynch  v.  Mayor, 
76  N.  Y.,  63,  that  the  construction 
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of  sewers  in  a  city  is  committed  to 
the  discretion  of  the  Common 
Coancil,  but  on  the  other  hand 
nothing  held  in  that  or  other  cases 
permits  a  city  to  discharge  sewage 
upon  the  property  of  a  person  to 
his  injury.  67  N.  Y.,  204;  79  N. 
T.,  470. 

Defendant  insists  that  the  nai- 
sance.  if  any,  is  public,  and  that 
therefore  plaintiff  cannot  complain. 
But  if  plaintiff  is  specially  injured 
in  a  way  in  which  the  whole  pub- 
lic is  not  injured,  then  though  the 
public  may  have  a  remedy  plain- 
tiff is  not  remediless.  Offensive 
manufactures  may  be  public  nui- 
sances, but  if  they  specially  annoy 
several  persons  in  respect  to  sepa- 
rate lands  owned  by  them  these 
persons  have  a  remedy. 
.  It  also  urged  that  the  court 
shonld  not  interfere  to  prevent  a 
merely  apprehended  injury.  This 
sewerwas  but  the  beginning  of  a 
system.  If  plaintiff  remained  in- 
active and  permitted  the  city  to 
go  on  and  expend  money  in  build- 
ing sewers  which  he  knew  would 
prove  a  nuisance,  and  then  came 
into  equity  for  relief,  the  city 
might  with  great  force  claim  that 
he  was  estopped. 

That  no  injury  will  be  produced, 
probably,  the  first  year  is  not  ma- 
terial. The  court  has  found  that 
in  two,  and  almost  CjBrtainly  in 
three  years  the  nuisance  will  have 
been  created.  And  in  this  case 
•we  take  the  conclusions  of  the 
court  upon  the  questions  of  fact  as 
almost  final.  By  consent  the 
court  examined  the  premises  and 
surroundings.  The  Court  has  also 
found  that  this  system  of  sewerage 


is  not  absolutely  necessary.  That 
by  another  construction  the  sew- 
age could  be  carried  to  a  different 
point.  That  there  there  is  a  larger 
volume  of  water, and  the  evil  would 
probably  not  arise.  The  judg- 
ment was  wrong  as  to  the  defend- 
ant Sullivan.  He  was  a  proper 
but  not  a  necessary  defendant.  He 
was  restrained  from  prosecuting 
the  work  for  about  a  month.  His 
contract  was  only  for  the  Carroll 
street  sewer.  The  construction  of 
that  sewer  is  held  proper  below. 
He  may  be  entitled  to  claim  dam- 
ages under  the  undertaking  given 
on  the  injunction.  We  think  him 
entitled  to  final  judgment  decid- 
ing that  there  should  be  no  in- 
junction against  him,  but  without 
costs  of  the  action.  He  should 
have  costs  of  this  appeal.  The 
judgment  as  to  the  city  is  affirmed, 
with  costs. 

Opinion  by  Learned^  P.  J.; 
Boardman  and  BockeSy  •//.,  con- 
cur. 


MORTGAGE.       ASSIGNMENT. 

N.  Y.  Supreme  Court.  General 
Term.  Third  Dept. 

Margaret  Mallock,  respt^v.  Jane 
Robinson,  applt 

Decided  May,  1884. 

A  bond  and  mortgage  may  pass  by  delivery, 
but  such  delivery  must  be  by  the  owner  or 
his  duly  authorized  agent.  Delivery  by 
one  in  possession  of  the  instruments  only 
as  agent  to  collect  the  interest  passes  no 
title. 

In  case  of  such  unauthorized  assignment  and 
delivery  by  an  agent  of  the  owner  to  an  in- 
nocent purchaser  the  principle  that  where 
one  of  two  innocent  persons  must  suffer  the 
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loss   should  fall   upon   that  one  who  has 
made  it  possible,  does  not  apply. 
A  bond  and  mortgage  will   pass  by  assign- 
ment although  the  instruments  themselves 
are  not  delivered  at  the  time. 

Plaintiff  owned  a  bond  and 
mortgage.  She  left  it  with  one 
Emmet  O'Neil,  described  as  an  at- 
torney, with  authority  to  him  only 
to  collect  the  interest,  O'Neil 
sold  the  bond  and  mortgage  to  de- 
fendant for  full  value  and  deliv- 
ered at  the  same  time  an  assign- 
ment of  the  same  purporting  to  be 
signed  by  plaintiff  and  acknowl- 
edged before  O'Neil.  This  action 
to  have  the  assignment  declared  a 
forgery  was  tried  by  the  court  and 
decided  in  plaintiff's  favor. 

/.  H.  Clute^  for  applt. 

S.  W.  Jackson^  for  respt. 

Held^  Assuming  that  the  ques- 
tion of  fact  was  correctly  decided, 
and  we  think  it  was,  the  judgment 
is  proper.  Defendant  says  a  bond 
and  mortgage  may  pass  by  deliv- 
i^ry  and  that  they  were  in  O'Neil's 
possession.  This  is  true  of  the 
owner  or  one  who  shows  himself 
to  be  assignee,  but  it  is  not  true 
of  one  who  is  merely  in  possess- 
ion as  agent  to  collect  the  interest. 
It  is  further  said  that  where  one 
of  two  innocent  parries  must  suf- 
fer the  loss  should  fall  on  that  one 
whose  act  has  given  opportunity 
for  the  wrong.  That  principle 
does  not  apply.  75  N.  Y.,  562. 
The  possession  of  the  bond  and 
mortgage  did  not  enable  O'Neil  to 
commit  the  wrong.  The  wrong 
was  committed  by  the  forged  as- 
signment. The  assignment,  if  gen- 
uine, would  have  transferred  the 
bond  and  mortgage  even   though 


they  were  not  delivered.  And 
their  delivery  unless  made  by  the 
owners  or  by  an  agent  authorized 
to  make  delivery  would  have  been 
ineffectual.  This  is  a  case  of  hard- 
ship where  both  parties  are  inno- 
cent. But  the  question  must  be 
decided  by  the  legal  question 
whether  the  bond  and  mortgage 
were  in  fact  assigned.  The  court 
has  found  that  they  were  not. 
There  is  really  no  doubt  about  it. 
Therefore  the  judgment  is  right 
and  is  affirmed,  with  costs. 

Opinion  by  Learned^  P.  /.; 
Boardman  and  BockeSy  JJ.,  con- 
cur. 


NEGLIGENCE.     PRACTICE. 

N.Y.  Supreme  Court.     General 
Term.     Third  Dept. 

Melinda  Smith,  exrx.,  respt,  v. 
The  N.  Y.  C.  &  H.  R.  RR.  Co., 
applt. 

Decided  May,  1884. 

While  in  actions  based  on  negligence  the 
question  of  contribut^iy  negligence  is  for 
the  jury,  it  is  not  always  so. 

Where  the  facts  are  not  disputed  the  question 
must  be  whether  inferences  can  be  drawn 
logically  from  such  facts  in  any  other  than 
one  way,  and  to  say  whether  they  can  be 
drawn  logically  in  any  other  than  one  way 
is  the  province  of  the  court. 

Upon'  the  facts  in  this  case,  Heidi  That  the 
deceased  was  guilty  of  negligence,  and  that 
upon  this  point  there  was  no  question  for 
the  jury. 

The  action  was  to  recover  dam- 
ages for  the  death  of  plaintiffs  in- 
testate.    Plaintiff  recovered. 

D.  M,  K.  Johnson^  for  applt. 

H,  B.  Oushney^  for  respt. 

Heldy  That  upon  the  evidence 
there  was  no  question  bat  that  the 
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deceased  was  guilty  of  negligence. 
We  are  embarrassed  in  consider- 
ing this  case  by  Hart  v.  Hudson 
River  Bridge  Co.,  80  N.  Y.,  622, 
relied  on  by  plaintiff.  In  that  case 
there  was  no  evidence  whatever 
that  the  deceased  had  not  been 
guilty  of  negligence,  and  yet  it 
was  held  that  the  question  was  for 
the  jury.  The  logical  result  of  the 
Hart  case  seems  to  be  that  every 
case  of  negligence  is  for  the  jury. 
It  seems  to  us  that  that  case  should 
be  limited  and  that  the  question 
should  be,  not  whether  inferences 
can  be  differently  drawn  by  differ 
ent  minds,  but  whether  they  can 
logically  be  drawn,  from  the  facts 
proved,  in  any  other  way  than  one 
way.  And  to  say  whether  they 
can  logically  be  drawn  in  any 
other  than  one  way  is  the  prov 
ince  of  the  court  guided  by  its 
legal  training. 

In  this  present  case  the  jury 
drew  the  inference  that  the  deceas- 
ed was  not  guilty  of  negligence 
from  undisputed  facts  which 
seem  to  us  to  show  negligence 
beyond  all  question.  Deceased 
was  familiar  with  the  locality, 
knew  the  train  was  late,  was  ex- 
pecting its  arrival,  was  driving 
south  slowly  with  a  manageable 
team.  There  were  six  tracks  run- 
ning east  and  west,  No.  6  being 
nearest  him.  To  the  east  of  him, 
on  No.  6,  was  a  hay  car.  As  he 
approached  the  tracks,  because  of 
this  hay  car  and  houses,  he  could 
not  see  east  on  track  No.  2,  from 
whence  the  train  came*  But  when 
he  was  on  track  No.  6  he  could  see 
east  300  feet  on  track  No.  2,  and 
when  he  reached  track  No.  5  he 


could  see  east  2,000  feet.  From 
the  south  rail  of  track  No.  6  to  the 
south  rail  of  No.  2,  where  he  was 
struck,  was  43  feet.  The  engineer 
had  put  on  the  automatic  brakes 
when  1,200  feet  from  deceased  and 
had  shut  off  steam  at  400  feet. 
The  deceased  saw  the  train,  as  his 
counsel  admits,  when  he  was  on 
track  No.  4  and  when  it  was  dis- 
tant 600  feet.  He  hurried  up  his 
horses,  nearly  got  across  No,  2, 
when  the  hind  wheel  of  his  wagon 
was  struck  and  he  was  killed.  The 
counsel  says  that  the  deceased's 
reason  for  hurrying  on  was  that  he 
was,  at  No.  4,  in  great  danger  of 
trains  backing  down  from  the  east 
and  west.  We  can  find  no  evi- 
dence that  any  train  was  moving 
except  the  train  which  struck  him. 
There  is  no  evidence  to  show  that 
if  he  had  stopped  after  passing 
the  hay  car  he  would  have  been  in 
any  danger,  or  that  his  horses 
would  have  been  frightened.  The 
truth  is  he  thought  he  could  cross 
in  front  of  the  train,  took  the  risk 
and  was  mistaken.  The  case  is 
much  like  Connelly  v.  N.  Y.  C, 
88  N.  Y.,  346. 

Judgment  reversed,  new  trial 
granted,  costs  to  abide  event. 

Opinion  by  Learned,  P.  J, ; 
Boardman  and  Bockes,  JJ.,  con- 
cur. 


WILLS.  UNDUE  INFLUENCE. 

N.  Y.  Supreme  Court.    General 
Term.    Third  Dept. 

In  re  probate  will  of  Rhoena 
Ellick,  deceased. 

Decided  May,  1884. 
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Proof  of  interest  and  opportunity  is  not  suf- 
ficient to  invalidate  a  will  for  coercion  or 
undue  influence,  but  afflnnative  acts  must 
be  shown  which  of  themselves  or  by  just 
inference  establish  one  or  the  other  of  these 
grounds  of  complaint. 

To  invalidate  a  will  the  inflaence  must  be 
such  as  to  deprive  testator  at  the  time  of 
the  free  exercise  of  his  will,  and  must  be 
exercised  in  respect  to  the  very  act. 

Where  there  is  direct,  positive  and  unequiv- 
ocal evidence  gainsaying  the  exercise  of 
such  influence,  and  showing  capacity,  ma- 
ture deliberation,  settled  purpose  and  ab- 
sence of  fraud  and  imposition,  the  will 
must  be  carried  into  effect. 

Where,  on  appeal  from  a  decree  refusing  to 
admit  a  will  to  probate  on  the  ground  of 
undue  influence,  the  court  is  in  doubt  as  to 
the  correctness  of  the  surrogate's  decision 
the  proponent  is  entitled  to  have  the  case 
reconsidered  by  a  jury. 

Appeal  by  the  proponent,  Cor- 
nelia Ellick,  from  a  decree  of  the 
Surrogate  of  Tompkins.  County, 
adjudging  an  instrument  offered 
for  probate  as  the  last  will  and 
testament  of  Rhoena  Ellick,  de- 
ceased, to  be  null  and  void  by  rea- 
son of  restraint  and  undue  influ- 
ence, and  refusing  to  admit  it  to 
probate. 

The  testatrix  was,  at  the  time  of 
her  death,  about  seventy  four 
years  of  agn,  and  the  instrument 
offered  for  probate  was  executed 
about  two  years  previously.  Her 
only  heirs-at-law  and  next  of  kin 
were  a  daughter — the  proponent 
and  sole  beneficiary  under  the  will 
— and  two  grand  children,  chil- 
dren of  a  deceased  daughter.  By 
the  instrument  in  question  a  for 
mer  will  in  favor  of  the  grandchil- 
dren was  revoked. 

J.  D,  Smithy  for  proponent  and 
applt. 

Jared  T.  Newman^  for  contest- 
ants and  respts. 


Held^  That  where  a  will  is  claim- 
ed to  be  invalid  because  its  execu- 
tion was  procured  by  means  of 
coercion  and  undue  influence,  the 
rule  of  law  is  that  the  influence 
must  be  such  as  to  deprive  the 
testator,  at  the  time,  of  the  free 
exercise  of  his  will,  and  it  must 
be  exercised  in  respect  to  the  very 
act. 

It  must  also  appear  that  the  will 
was  obtained  by  influence  amount- 
ing to  moral  coercion  destroying 
free  agency,  or  by  importunity 
which  could  not  be  resisted,  so 
that  the  testator  was  constrained 
to  do  that  which  was  against  bis 
actual  will,  but  which  he  was 
unable  to  refuse,  or  too  weak  to 
resist. 

Although  undue  influence  in  ob- 
taining a  will  may  be  established 
by  circumstances  and  influences, 
as  direct  proof  of  it  can  but  rarely 
be  secured,  yet  when  there  is 
direct,  positive  and  unequivocal 
proof  gainsaying  it,  and  showing 
capacity,  mature  deliberation,  set- 
tled purpose  and  an  absence  of 
fraud  and  imposition,  the  will 
must  be  deemed  to  be  an  exercise 
of  personal  right  to  be  respected 
and  carried  into  effect. 

It  has  been  repeatedly  decided 
that  interest  and  opportunity  are 
not  sufiicient  to  invalidate  a  will 
for  coercion  or  undue  influence; 
that  aflirmative  acts  must  be 
shown  which,  of  themselves  or  by 
just  inference,  establish  one  or  the 
other  of  these  grounds  of  com- 
plaint. 68  N.  Y.,  162  ;  66  id.,  149  ; 
70  id.,  394  ;  77  id.,  539  ;  18  Hun, 
404. 

Where,  upon  appeal  from   the 
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decree  of  a  snrrogate,  refusing  to 
admit  a  will  to  probate  on  the 
ground  of  undue  influence,  the 
court  is  in  doubt,  upon  the  testi- 
mony, as  to  the  correctness  of  the 
surrogate's  decision,  the  propo- 
nent is  entitled  to  have  the  case 
reconsidered  befoi^  a  jury,  and 
the  court  may  order  it  to  be  tried 
by  a  jury  at  the  circuit. 

Decree  of  surrogate  reversed,  and 
the  case  ordered  to  be  beard  at  a 
circuit  before  a  jury. 

Opinion  by  Bockes^  J. ;  Learn- 
ed^ P.  /.,  and  Board-man^  J.y  con- 
cur. 


CORPORATIOiyS.    AGENCY. 
EVIDENCE. 

N.  Y.  Supreme  Court.  Gener^^l 
Term.     Third  Dept. 

Bentley  S.  Morrill,  respt^  v.  The 
C.    T.   Segar  Manuf  g  Co.,  appU. 

Decided  May,  1884. 

Iq  the  absence  of  record  evidence  the  acts  of 
corporations  may  be  proved  by  the  testi- 
mony of  witnesses,  and  even  where  no  di- 
rect evidence  of  them  can  be  given  facts 
and  circumstances  may  be  proved  from 
which  they  can  be  inferred. 

The  omission  to  make  an  entry  in  the  minutes 
of  a  private  corporation  of  the  proceedings 
of  a  particular  meeting  will  not  render  such 
proceedings  void  nor  preclude  a  party  from 
showing  what  proceedings  were  had. 

The  officers  at  a  regulai'  meeting  may  bind 
the  company  in  the  matters  of  its  business 
by  special  action  in  any  way  that  shall  be 
deemed  advisable,  notwitlistanding  its  by- 
laws require  contracts  to  be  binding  shall 
be  made  in  a  particular  way  and  form. 

Where  a  written  instrument  raises  on  its  face 
a  question  as  to  the  personal  liability  of  the 
party  signing  it  parol  evidence  is  admissi- 
ble to  show  the  intention  of  the  parties, 
and  where  it  is  made  to  appear  that  the  party 
signing  in  fact  acted  for  another  with  au- 
Vol.  19-No.  10b. 


thority  so  to  do  and  it  was  so  understood 
by  the  parties  the  pnnclpal  will  be  charged. 

Appeal  from  judgment  entered 
on  verdict. 

The  action  was  brought  for  a 
breach  of  contract.  The  complaint 
alleged  tliat  the  defendant  held  a 
contract  with  C.  &  B.  Turner  for 
the  sale  and  delivery  by  the 
latter  to  the  former  of  500,- 
000  feet  of  lumber,  to  be  de- 
livered on  boat  at  the  dock 
atPlattsburgli.;  that  the  defend- 
ant contracted  with  the  plaintiflE 
to  receive  said  lumber  for  the  for- 
mer, from  time  to  time,  on  his  boat 
at  P.  and  transport  it  to  and  un- 
load it  on  the  dock  at  Utica,  for 
$2  per  thousand  feet ;  that  the  de- 
fendant refused  performance,  to 
the  plaintiff's  damage.  The  de- 
fence urged,  on  the  trial,  was  that 
no  binding  contract  was  entered 
into  between  the  parlies.  The 
plaintiff  proved  a  contract  in  writ- 
ing, made  by  deed  between  him- 
self and  C.  T.  Segar,  the  latter 
signing  it  "C.  T.  Segar,  Sec.  and 
Treas.,"  to  the  purport  above  stated. 
He  further  proved,  by  parol,  that 
C.  T.  Segar  was  the  Secretary  and 
Treasurer  of  the  defendant's  com- 
pany and  its  general  manager;  that 
,at  a  meeting  of  the  officers  of  the 
company  shortly  prior  to  the  enter- 
ing into  the  contract  with  the  plain- 
tiff Mr.  Segar  was  authorized  to  ob- 
tain lumber  for  the  company,  and 
thereupon  proceeded  to  Platts- 
burgh,and  the  contract  counted  on 
was  made. 

It  was  objected  that  proof  by  pa- 
rol of  the  meeting  of  the  company, 
and  of  the  authorization  of  Segar 
to  obtain  lumber  for  the  company 
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was  inadmissible.  There  was  no 
proof  given  or  offered  showing 
that  there  was  a  record  of  the  pro- 
ceedings had  at  the  meeting  as  to 
which  parol  evidence  was  given. 

The  verdict  was  for  $200. 

W,  T,  Dunmore,  for  applt. 

John  B.  Riley ^  for  respt. 

Held^  That  the  acts  of  corpora- 
tions may  be  proved  in  the  same 
manner  as  the  acts  of  individaals. 
If  tliere  be  no  record  evidence  they 
may  be  proved  by  the  testimony 
of  witnesses. 

And  even  when  no  direct  evi- 
dence of  such  facts  can  be  given, 
facts  and  circumstances  may  be 
proved  from  which  acts  may  be 
inferred. 

That  there  being  no  law  requir- 
ing a  private  corporation  to  keep 
a  record  of  its  meetings  or  proceed- 
ings, the  omission  to  make  an  en- 
try in  the  minutes  of  a  corpora- 
tion of  the  proceedings  of  a  partic- 
ular meeting  will  not  render  the 
proceedings  null  and  void,  nor 
preclude  a  party  from  showing 
what  proceedings  were  had. 

That  the  fact  that  the  by-laws 
of  a  corporation  show  that  its  con- 
tracts, to  be  binding,  shall  be  made 
in  a  particular  way  and  form,  will 
not  prevent  or  render  invalid  such 
si/ecial  directions,  authorizations 
or  contracts  as  shall  be  made  by 
the  company  at  its  meetings. 

The  officers  at  a  regular  meeting 
may  bind  the  company  in  the  mat- 
ters of  its  business,  by  special  ac- 
iioTiy  in  any  way  that  shall  be 
deemed  advisable. 

The  rule  now  is  that  where  a 
written  instrument  raises  on  its 
face  a  question  us  to  the  personal 


liability  of  the  party  signing  it 
parol  evidence  is  admissible  to 
show  the  intention  of  the  parties. 

And  when  it  is  made  to  appear 
that  the  party  signing  in  fact  ac- 
ted as  agent  for  another,  with  au- 
thority from  his  principal  so  to  act, 
and  it  was  so  understood  by  the 
parties,  the  principal  will  be 
charged. 

Judgment  affirmed,  with  costs. 

Opinion  by  Bockes,  /./  LeatTied, 
P.  •/.,  B^ndi  Boardman^  /.,  concur. 


DIVORCE.      INTERVENTION. 
COSTS. 

N.  Y.  Supreme  Court.    General 
Term.    Third  Dept. 

Sarah  M.  Simmons  v.  Zachariali 
E.  Simmons. 

Decided  May,  1884. 

A  third  person,  not  a  party  to  a  divorce  suit, 
cannot  intervene  or  apply  by  petition  to 
have  the  decree  granted  in  such  suit  vaca- 
ted on  the  ground  that  it  was  collusively 
and  fraudulently  obtained. 

On  the  dismissal  of  such  a  petition  the  court 
may  impose  oostD  against  the  petitioner, 
although  it  may  finally  be  held  that  the 
court  was  without  jurisdiction  of  the  sub- 
ject matter;  but  it  has  no  authority  to  im- 
pose upon  the  petitioner  the  payment  of  a 
specific  sum  in  gross  as  compensation  to 
the  opposing  party  for  disbursements  and 
counsel  fees. 

A  judge  has  no  authority  to  correct  an  error 
in  an  order  made  by  him  unless  the  parties 
are  before  him  in  pursuance  of  some  for- 
mal legal  process,  or  unless,  being  present, 
they  consent  that  the  subject  may  be  judi- 
ciaUy  considered. 

Appeal  from  an  order  of  tlie 
Special  Term,  purporting  to  have 
been  made  in  this  action,  denying 
the  prayer  of  a  petition  presented 
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by  one  Evan  J.  Henry,  in  his  own 
behalf,  asking  to  have  the  decree 
of  divorce  granted  in  snch  action 
vacated  and  declared  void,  and 
dismissing  sach  petition  ;  and  fur- 
ther, granting  an  allowance  of 
$360  to  the  plaintiff  as  *•  compensa- 
tion for  disbursements  and  counsel 
fees  "  in  the  proceeding  based  on 
such  petition. 

W.  C.  Beecher^  for  applt. 

C.  H.  Woodbury^  for  respt. 

Held^  That  a  third  person,  not  a 
party  to  a  divorce  suit,  cannot  ap- 
ply to  the  court,  by  petition,  to 
have  a  decree  of  divorce  granted 
therein  vacated  and  declared  void 
on  the  ground  that  it  was  collu- 
sively  and  fraudulently  obtained, 
being  the  result  of  a  conspiracy 
between  the  parties  to  the  action 
and  others  named. 

Such  a  petitioner,  not  being  a 
party  to  the  action,  and  having  no 
interest,  legal  or  equitable,  in  the 
subject  matter  of  it,  has  no  stand- 
ing in  court  or  right  to  intervene 
in  the  action,  and  the  petition 
should  be  dismissed. 

On  such  a  dismissal  it  is  compe- 
tent for  the  court  to  impose  costs 
against  the  petitioner,  even  though 
it  should  be  finally  held  that  the 
court  was  without  jurisdiction  of 
the  subject  matter  of  the  applica- 
tion. 

The  petitioner  having  submitted 
himself  to  the  jurisdiction  of  the 
court  by  bringing  before  it  other 
parlies  to  be  heard  on  the  matter 
of  his  petition,  and  the  court  hav- 
ing  assumed  jurisdiction  and  ad- 
judicated upon  the  subject  of  con- 
troversy, it  does  not  lie  with  him 


to  deny  that  the  court  had  juris- 
diction in  order  to  escape  liability 
for  the  costs  of  his  proceeding. 

But  the  court,  on  dismissing  the 
application,  has  no  authority  to 
impose  upon  the  petitioner  the 
payment  of  a  specified  sum  in 
gross  as  "compensation"  to  the  ■ 
party  called  before  the  court  by 
him  for  her  *' disbursements  and 
counsel  fees"  incurred  in  the  pro- 
ceeding. 

A  judge  of  the  court  has  no  au- 
thority, any  more  than  has  any 
third  person,  of  his  own  motion, 
without  having  the  parties  before 
him  in  pursuance  of  some  formal 
legal  process  or  proceeding,  or  un- 
less, being  present,  they  consent 
that  the  subject  may  be  judicially 
considered,  to  make  an  order  in  a 
pending  suit  or  proceeding,  or 
even  to  correct  an  error  in  an  order 
theretofore  made  therein. 

The  same  formalities  are  requi- 
site to  confer  jurisdiction  upon  a 
judge  or  court  to  amend  or  correct 
an  order  previously  granted  in  a 
matter  in  litigation  as  would  be 
necessary  to  obtain  the  order  in 
the  first  instance. 

The  part  of  the  order  appealed 
from  dismissing  the  petition  of 
Evan  J.  Henry  affirmed,  and  that 
part  making  an  allowance  of  $350 
to  Sarah  M.  Henry  against  said 
petitioner  and  directing  its  pay- 
ment by  the  latter  reversed,  with- 
out costs  of  appeal  to  either  party. 

Opinion  by  Bockes^  J. ;  Learn- 
ed^ P.  y.,  and  Boardman^  •/.,  con- 
cur. 
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RECEIVERS. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

W.  B.  Whitney  et  al  v.  The  N. 
Y.  &  Atlantic  RR.  Co. 
Decided  March  7,  1884. 

A  rereiver  of  certain  property  of  a  corpo- 
ratiou  appointed  in  an  action  to  foreclose  a 
mortgage  covering  such  property  can  move 
to  vacate  the  appointment  of  a  receiver  of 
such  corporation  appointed  in  a  creditor's 
action  to  sequestrate  the  property  of  the  cor- 
poration, to  which  the  receiver  in  the  fore- 
closure action  is  not  a  party,  if  such  appoint- 
ment is  void  and  injuriously  affects  him  in 
the  discharge  of  his  duty  as  such  receiver. 

Having  mad«  such  a  motion  he  is  entitled  to 
notice  of  any  proceedings  which  may  af- 
terwards be  taken  for  the  purpose  of 
rendering  it  ineffectual,  and  consequently 
an  order  confirming  the  appointment  of  the 
receiver  in  the  creditor's  action,  made  with- 
out notice  to  him  while  his  application  to 
vacate  such  appointment  is  pending  and 
undetermined,  is  of  no  effect. 

An  action  under  §  1784,  Code  Civ.  Pro.,  to 
procure  the  sequestration  of  the  property 
of  a  corporation  is  within  the  terms  of  §  8 
of  Chap.  878,  Laws  of  1883.  requiring  all 
motion  papers,  &c.,  in  certain  actions  relat- 
ing to  corporations  to  be  served  on  the  At- 
torney-Qeneral,  and  an  appointment  of  a 
receiver  in  such  action  without  notice  to 
the  Attorney -General  is  void.  A  suit  for  the 
foreclosure  of  a  mortgage  on  the  prop- 
erty of  a  corporation  does  not  come  within 
the  terms  of  said  statute  and  a  receiver  can 
be  appointed  therein  without  notice  to  the 
Attorney-General. 

A  receiver  appointed  in  a  creditor's  action 
brought  under  §1784,  Code  Civ.  Pro.,  to 
sequestrate  the  property  of  a  corporation 
can  be  invested  with  title  only  to  its  real 
and  personal  property,  things  in  action, 
contracts,  and  effects  so  far  as  they  are 
owned  by  the  corporation  at  the  time  of  his 
appointment,  and  an  order  vesting  in  him 
its  stocks,  bonds  and  franchises,  and  prop- 
erty encumbered  by  a  mortgage  is  unau- 
thorized to  that  extent. 

Appeals  from  several  orders  de 
nying  several  motions  having  for 


their  object  the  removal  of  Geo. 
H.  Henry  as  receiver  of  defend- 
ant. 

The  appellant  B.  was  appointed 
trustee  in  a  mortgage  given  by 
defendant  to  secure  the  payment 
of  bonds  issued  by  it.  Defendant 
failed  to  comply  with  the  terms  of 
such  mortgage  and  B.  brought  an 
action  to  foreclose  it,  in  which  on 
July  5,  1883,  he  was  appointed  re- 
ceiver of  the  property  covered  by 
the  mortgage,  which  consisted  of 
all  the  rights,  liberties,  privileges, 
income,  tolls,  receipts,  resources, 
corporate  franchises  and  railroad 
then  owned  by  defendant  or  after- 
ward to  be  owned,  held  or  ac- 
,  quired  by  it.  Subsequently  ap- 
pellant as  such  receiver  applied 
for  and  obtained  from  the  coart 
permission  to  issue  certificates  of 
indebtedness  and  by  that  means 
to  raise  funds  to  complete  the 
road  of  defendant  and  carry  on  its 
business  for  the  benefit  of  the 
bondholders. 

Previous  to  the  commencement 
of  the  action  to  foreclose  the  mort- 
gage, but  subsequent  to  its  execa- 
tion  and  recording,  the  plaintiffs 
in  this  action  recovered  a  judgment 
against  defendant  upon  which  ex- 
ecution was  issued  and  returned 
unsatisfied,  and  they  thereupon 
commenced  this  action  under 
§  1784,  Code  Civ.  Pro.,  to  seques- 
trate the  property  of  defendant, 
and  such  proceedings  were  had 
that  on  July  2,  1883,  George  H. 
Henry  was  appointed  receiver  of 
defendant  pendente  lite,  and  on 
July  7  a  judgment  was  entered 
appointing  him  permanent  receiver 
of  the  property,   contracts,  things 
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in  action,  stock,   bonds  and  fran- 
chises of  defendants. 

On  Ang.  28,  1883,  the  receiver 
in  the  foreclosure  action  moved  to 
vacate  and  set  aside  the  order  and 
judgment  in  this  action  appointing 
George  H.  Henry  receiver,  sub- 
stantially for  the  reason  that  no 
notice  of  the  application  for  his 
appointment  had  been  served  up- 
on the  Attorney-General,  as  he 
claimed  was  required  by  Chap. 
S78,  Laws  of  1883.  After  the  ar- 
gument of  the  motion  for  that  pur- 
pose and  before  its  decision,  plain- 
tiff procured  an  order  upon  notice 
to  the  Atty.-Gen.,  butwithout  no- 
tice to  the  appellant,  confirming 
the  order  and  judgment  appoint- 
ing Henrj*^  receiver,  and  for  this 
reason  the  motion  to  vacate  the 
order  and  judgment  so  confirmed 
was  denied.  Subsequently  appel- 
lant moved  to  vacate  the  order  of 
confirmation,  on  the  ground  that 
he  had  received  no  notice  of  the 
application  for  it,  and  for  leave  to 
be  reheard  on  the  former  motion. 
This  motion  was  denied. 

Button  N.  Harrison^  for  applt. 

/.  Ad/riance  Bush  and  Chas.  De 
Hart  Brower^  for  respt. 

Held^  That  appellant  had  the 
right  to  move  to  vacate  the  order 
and  judgment  appointing  Henry 
receiver,  although  he  was  not  a 
party  to  the  action,  if  for  any  rea- 
son they  were  inoperative  or  void 
and  interfered  with  and  injuriously 
affected  him  in  the  discharge  of 
his  duties  as  receiver  in  the  fore- 
closure action,  26  How.,  167,  and 
that  they  did  so  affect  him  by 
throwing  discredit  on  the  certifi- 


cates   of  indebtedness    which  he 
had  been  allowed  to  issue. 

That  appellant  by  the  motion  to 
vacate  the  said  order  and  judg- 
ment had  become  a  party  to  that 
extent  to  this  action  and  was  le- 
gally entitled  to  notice  of  any  pro- 
ceedings which  might  afterwards 
be  taken  for  the  purpose  of  ren- 
dering his  application  unsuccess- 
ful, and  since  notice  of  the  appli- 
cation for  the  order  confirming 
said  order  and  judgment  was  not 
given  him  that  order  should  have 
had  no  practical  effect  in  the  case 
and  the  motion  to  vacate  the  judg- 
ment and  order  should  not  have 
been  denied  on  account  of  Its 
entry. 

That  §  8  of  Chap.  378,  Laws  of 
1883,  requiring  that  all  motion  pa- 
pers and  a  copy  of  any  other  ap- 
plication to  the  court,  together 
with  a  copy  of  the  order  or  judg- 
ment to  be  proposed  thereon,  in 
every  action  or  proceeding  for  the 
dissolution  of  a  corporation  or  a 
diEtribntion  of  its  assets  should  be 
served  upon  the  Atty.Gen.,  and 
that  any  order  or  judgment  en- 
tered therein  without  such  service 
should  be  void,  included  and  ap- 
plied to  this  action,and  that  the  or- 
der appointing  Henry  receiver  was 
therefore  void. 

That  a  suit  for  the  foreclosure  of 
a  mortgage  on  the  property  of  a 
corporation  does  not  fall  within  the 
terms  of  the  act  of  1883  and  it  was 
not  necessary,  therefore,  to  give 
notice  to  the  Atty.+Gen.  of  the  ap- 
plication for  the  appointment  of 
appellant  as  receiver  of  defendant 
in  such  an  action. 

That  a  receiver  of  a  corporation 
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appointed  in  a  creditor's  action  to 
sequestrate  the  property  of  such 
corpoi'ation  can  only  be  invested 
with  title  to  its  real  and  personal 
property,  things  in  action,  con- 
tracts and  effects  so  far  as  they  are 
owned  by  it  at  the  time  of  the  ap- 
pointment, Code  Civ.  Pro.,  §  1728 
and  §§  42,  67,  of  appendix  B., 
Code  of  Civ.  Pro.,  and  con- 
sequently the  order  and  jndg- 
ment  herein  appointing  Henry 
receiver  were  unauthorized  so  far 
as  they  invested  him  with  the 
stocks,  bonds  and  franchises  of 
defendant  and  witU  the  property 
of  the  corporation  covered  by  the 
mortgage  to  appellant,  and  the  or- 
ders appealed  from  should  be  re- 
versed, and  the  appointment  of 
Henry  receiver  should  be  modified 
and  corrected  by  striking  out  the 
unauthorized  portion. 

Ordered  accordingly. 

Opinion  by  Daniels^  J.;  Davis, 
P.  /.,  and  Brady ^  /.,  concur. 


ADMINISTRATORS. 

N.  Y.  Supreme  Court.  General 
Term.     First  Dept. 

Joseph    Hertzfield,    respt,    v. 
Charles  Parkesetal.,  appUs. 

Decided  March  7,  1884. 

A  judgment  entered  upon  a  complaint  which 
alleges  that  defendants,  as  administrators, 
employed  plaintiff's  assignor  as  attorney-at- 
law  to  act  for  them  as  such  administrators, 
and  that  he  performed  divere  services  upon 
and  at  the  request  of  defendants  as  'such 
administrators,  and  that  defendants,  as  such 
administrators,  agreed  and  promised  to  pay 
him  a  certain  sum,  is  one  against  the  estate, 
and  cannot  be  converted  into  a  personal 
one  against  the  administrators  upon  the 


ground  that  the  allegations  in  regard  to 
their  representative  character  are  merely 
deseriptio  persomB, 
An  executor  or  administrator  cannot  bind  the 
estate  by  an  executory  contract  and  thiu 
create  a  liabilitj  not  founded  upon  a  con- 
tract or  obligation  of  his  testator  or  intes- 
tate. 

Appeal  from  order  vacating  a 
stay  of  proceedings  and  from  an 
order  granting  a  motion  to  open  a 
judgment  in  compliance  with  cer- 
tain conditions,  and  denying  it  if 
such  conditions  were  not  complied 
with. 

This  action  was  brought  by  re- 
spondent as  the  assignee  of  one  H. 
It  was  alleged  in  the  complaint 
that  defendants,  as  administrators 
of  one  P.,  had  employed  H.,  as 
attorney  at  law,  to  act  for  them  as 
sach  administrators,  and  that  he 
had  performed  divers  services  up- 
on and  at  the  request  of  defend- 
ants, as  such  administrators,  and 
that  defendants,  as  such  adminis- 
trators, had  agreed  and  promised 
to  pay  him  a  certain  sum,  &c.  Ser- 
vice of  the  summons  was  made 
only  upon  defendant  R.,  who  gave 
an  admission  of  such  service,  and 
judgment  was  subsequently  en- 
tered against  defendants  by  de- 
fault. Subsequently  the  defendant 
Parkes  obtained  an  order  to  show 
cause  why  the  default  should  not 
be  opened  and  this  judgment  set 
aside  on  the  ground  that  it  was 
irregular  and  obtained  by  collu- 
sion between  plaintiff,  his  assignor, 
and  the  defendant  R.,  who  was  the 
client  of  plaintiff's  assignor  at  the 
lime  of  the  service  of  the  sum- 
mons herein.  The*  order  to  show 
cause  contained  a  stay  of  proceed- 
ings upon  the  judgment  and  also 
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upon  a  suit  instituted  by  plaintiflf 
in  the  City  Court  of  New  York, 
against  the  sureties  of  defendants, 
by  whicli  he  sought  to  collect  the 
judgment.  Subsequently  such 
proceedings  were  had  that  the  stay 
was  vacated,  and  the  motion  to  set 
aside  the  judgment  was  granted 
upon  compliance  with  certain  con- 
ditions, otherwise  it  was  denied. 

Henry  Wehle^  for  applts. 

Henry  H.  Morange^  for  respt. 

Held,  That  an  executor  or  ad- 
ministrator may  not  bind  the  estate 
by  an  executory  contract,  and 
thus  create  a  liability  not  founded 
upon  a  contract  or  obligation  of 
the  testator,  and  that  an  action 
against  an  executor  or  administra- 
tor on  such  a  contract  cannot,  up- 
on demurrer,  be  converted  into 
one  against  him  individually.  47 
N.  Y.,  360. 

That  if  in  this  action  there  was 
nothing  stated  in  the.  complaint 
showing  the  character  in  .  which 
defendants  were  sued,  it  might  be 
held  that  the  words  were  merely 
descriptio  peisonce^  bat  they  are 
sued  as  administrators  upon  a  con- 
tract made  with  them  as  adminis- 
trators and  promises  made  by 
them  as  such,  and  according  to  the 
authority  just  referred  to  a  judg- 
ment following  the  .  complaiut 
should  be  against  them  as  admin- 
istrators, to  be  levied  de  bonis  tes- 
tatoriSy  and  that  the  complaint 
was  against  them  as  administra- 
tors upon  an  engagement  upon 
their  part,  as  such,  which  did  not 
bind  the  estate. 

That,  considering  the  form  of  the 
judgment  in  connection  with  the 
relations  between   the   defendant 


B.  and  plaintiff's  assignor,  the 
failure  to  serve  the  summons  upon 
the  defendant  Parkes^  and  the  ad- 
mission of  his  co-administrator  R. 
of  thf*  service  of  the  summons,  the 
motion  to  vacate  the  judgment 
should  have  been  granted  so  far  as 
to  enable  the  defendant  Parkes  to 
contest  the  claim  of  plaintiff. 

Ordered  accordingly,  and  that 
the  stay  qf  proceedings  in  the  ac- 
tion against  the  sureties  should  be 
continued. 

Opinion  by  Brady,  J. ;  Davis, 
P.  •/.,  concurs. 


WILLS. 

N.  Y.  Supreme  Court.  General 
Term.    First  Dept. 

In  re  settlement  of  the  account 
of  Joseph  H.  Mahan,  ex'r. 

Decided  March  7,  1884. 

The  will  of  testatrix,  after  providing  that  her 
executor  should  hold  two  parcels  of  real  es- 
tate in  trust,  to  apply  the  income  thereof  to 
the  maintenance  of  her  mother  and  youngest 
son,  or  should  sell  the  same  and  apply  the 
income  derived  from  the  proceeds  to  the 
same  purpose;  and  that,  upon  the  death  of 
her  mother  and  the  coming  of  age  of  her 
youngest  son,  one  of  such  parcels,  or  the 
avails  thereof  if  it  should  have  been  sold, 
should  be  given  to  her  youngest  son,  con- 
tained the  following  clause:  "And  all  the 
rest,  residue  and  remainder  of  my  property 
and  estate  I  do  then  give, devise  and  bequeath 
to  my  children  John,  Thomas,  and  Mary, 
the  survivor  and  survivors  of  them,  share 
and  share  alike,"  EM,  That  the  right  to 
take  the  residuum  of  the  estate  vested  at  the 
time  of  the  death  of  the  testatrix  in  the  three 
children  named;  and  that,  no  special  intent 
to  the  contrary  appearing  in  the  will,  lis  re- 
ference to  survivorship  must  be  construed 
as  refeiTing  to  the  death  of  the  testatrix,  the 
word  "  then  '*  as  indicating  the  time  when 
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the  estate  in  remainder  was  to  be  actually  en- 
joyed. 
Where  the  scheme  of  a  will  provides  for  final 
distnbution  of  the  estate  and  evinces  an  in- 
tention on  the  part  of  the  testator  that  the 
realty  should  be  sold  and  converted  into 
money,  and  such  intention  has  been  carried 
into  effect,  the  will  should  be  construed  as 
directing  an  equitable  conversion. 

Appeal  from  final  decree  of  the 
Surrogate. 

The  will  of  testatrix,  provided 
that  her  executor  should  hold  two 
parcels  of  real  estate  in  trust,  to 
apply  the  income  thereof  to  the 
maintenance  of  her  mother  and 
her  youngest  son  James,  or  that 
her  executor,  in  his  discretion, 
should  sell  the  same  and  apply  the 
income  derived  from  the  proceeds 
in  the  same  manner.  It  then  pro- 
vided that,  upon  the  death  of  her 
mother  and  the  coming  of  age  of 
her  son  James,  one  of  such  parcels, 
or  its  avails  if  it  should  have  been 
sold,  should  be  given  to  James. 
Then  came  the  following  clause : 
''  And  all  the  rest,  residue  and  re- 
mainder of  my  property  and  estate 
T  do  then  give,  devise  and  bequeath 
to  my  children  John,  Thomas,  and 
Mary,  the  survivor  and  survivors 
of  them,  share  and  share  alike." 

Upon  the  happening  of  the  events 
named,  viz:  the  death  of  testatrix' 
mother,  and  the  coming  of  age  of 
her  son  James,  Thomas  alone  of 
the  three  residuary  beneficiaries 
was  living;  Mary  at  her  death  had 
left  a  husband  and  no  issue,  and 
John  had  died  leaving  a  widow 
and  one  infant  son.  It  was  claimed 
by  Thomas  that  he  alone  was  "en- 
titled to  the  entire  residuary  estate 
because  he  alone  ''survived"  the 
death  of  the  decedent's    mother 


and  the  coming  of  age  of  James, 
and  it  was  claimed  by  the  special 
guardian  of  the  infant  son  of  John 
that  the  right  to  one-third  of  such 
residuary  estate  had  vested  in  said 
John  at  the  death  of  testatrix,  and 
that,  although  the  property  had 
been  sold  soon  after  the  decedent's 
death,  it  should  still  be  regarded 
as  real  estate,  and  that  his  ward 
was  entitled  to  the  whole  thereof 
as  his  father's  sole  heir  at  law. 

Wm.  J.  KanCy  for  Thomas  F. 
Lyons,  applt. 

Tovmsend  &  Mahan^  for  exec- 
utor. 

Wm.  F.  ReiUy^  guardian  ad 
litem  of  John  Lyons. 

Walter  D,  BurJce^  for  Margaret 
Lyons,  adm'r. 

/.  Knox  Burton^  for  James  R. 
Langdon,  adm'r. 

Held,  That  the  right  to  take 
whatever  might  prove  to  be  the 
residuum  of  the  estate  vested  at 
the  death  of  testatrix  in  the  three 
children  whom  the  will  named  as 
her  residuary  beneficiaries,  and 
that,  no  special  intent  to  the  con- 
trary appearing  in  the  will,  its  ref- 
erence to  survivorship  must  be 
construed  as  referring  to  the  deatii 
of  testatrix  herself,  and  the  word 
"  then  "  in  the  phrase  "  I  do  then 
give  &c.,"  as  indicating  the  time 
when  the  estate  in  remainder  was  to 
be  actually  enjoyed  by  the  three 
children,  and  not  the  time  when  the 
interest  was  to  become  vested.  25 
Wend,  144;  2  Sandf.  Ch.,  606;  :S 
Barb.  Ch.,  146;  4  Sandf.,  36;  48  N. 
Y.,  106;  43  N.  Y.,  303;  2  T.  &  C, 
181 ;  62  N.  Y.,  118  ;  61  N.  Y.,  60; 
1  Hun,  366;  2  Hun,  531;  12  Hun, 
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396 ;  68  N.  Y.,  227;  70  N.  Y.,  612; 
76  N.  Y.,  183;  89  N.  Y.,226. 

That  under  the  English  author- 
ides  the  construction  would  be  in 
favor  of  a  survivorship  among  the 
children.  3  Jarman  on  Wills,  5th 
Am.  ed.,  588. 

That  the  claim  of  the  special 
guardian  could  not  be  sustained. 
That  the  power  of  sale,  though  in 
form  discretionary,  must  be  re- 
garded, in  view  of  the  whole  scheme 
of  the  will,  and  especially  of  the 
provisions  for  final  distribution  of 
the  estate,  as  evincing  an  intention 
on  the  part  of  testataix  that  the 
realty  should  be  sold  and  converted 
into  money,  and  as  accordingly 
constituting  an  equitable  conver- 
sion into  personalty  from  the  death 
of  the  testatrix.   23  N.  Y.,  69. 

Decree  affirmed. 

Opinion  by  Davis,  P.  J,;  Brady 
and  Daniels^  JJ,^   concur. 


FORECLOSURE. 

N.  Y.  SUPRKMK  COUKT.     GeNKRAL 

Term.     First  Dept. 

Elmore  A.  Kent,  respt,^  v.  Sa- 
rah H.  Popham,  exrx.,  impld, 
applL 

Decided  March  7,  1884. 

Ad  amendment  of  a  complaint  on  the  trial  of 
an  action  which  strikes  out  all  the  allega- 
tions contained  in  it  affecting  one  of  the  de- 
fendants and  amounts  to  a  virtual  discon- 
tinuance of  the  action  as  to  such  defendant 
should  not  be  allowed  except  upon  payment 
of  all  his  costs  in  the  action,  whether 
awarded  him  to  abide  event  upon  an  appeal 
from  a  judgment  obtained  on  a  former 
trial  or  which  accrued  in  the  ordinary  way. 

The  ODly  proper  parties  to  a  suit  for  a  fore 
closure  of  a  mortgage,  so  far  as  mere  legal 
Vol.  19-No.  11. 


rights  are  concerned,  are  the  mortgagor,  the 
mortgagee,  and  those  who  have  acquired 
rights  and  interests  under  them  9ubsegttent 
to  the  mortgage,  and  the  mortgagee  has  no 
right  to  make  one  who  claims  adversely  to  " 
the  title  of  the  mortgagor,  and  prior  to  the 
mortgage,  a  party  defendant  for  the  purpose 
of  trying  the  validity  of  his  adverse  claim. 
The  owner  of  a  judgment  against  the  grantor 
of  a  mortgagor  which  is  a  lien  upon  the 
land  covered  by  the  mortgage  cannot  be 
made  a  party  to  a  foreclosure  suit  for  the 
purpose  of  having  the  lien  of  his  Judgment 
declared  to  be  subsequent  to  that  of  the 
n^ortgage. 

Appeal  from  an  order  amending 
complaint  and  from  a  judgment  of 
foreclosure  and  sale. 

This  action  was  brought  to  fore- 
close a  mortgage  upon  certain 
premises  and  to  have  the  lien  of  a 
judgment  recovered  by  the  defend- 
ant Popham  against  the  grantor  of 
the  mortgagor,  and  which  was 
docketed  prior  to  the  recording  of 
the  deed  to  the  mortgagor, declared 
to  be  subsequent  to  the  lien  of  the 
mortgage  for  the  reason  that  the 
said  deed  was  delivered  though 
not  recorded  prior  to  the  docket- 
ing of  said  judgment. 

Defendant  denied  the  delivery  of 
the  deed,  Ac,  set  up  his  adverse 
title,  and  claimed  that  the  lien  of 
his  judgment  was  prior  to  that  of 
the  mortgage.  The  action  was 
twice  tried.  On  the  first  trial  a 
judgment  was  lecovered  against 
the  defendant  Popham,  which  was 
reversed  on  appeal,  with  costs  to 
abide  event.  On  the  second  trial 
a  motion  was  made  by  plaintiff  to 
amend  his  complaint  by  striking 
out  all  the  allegations  concerning 
the  judgment  of  the  defendant 
Popham  and  the  prayer  that  its 
lien  should  be  declared  to  be  sub- 
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sequent  to  that  of  the  mortgage. 
This  motion  was  granted  on  pay- 
ment of  the  costs  of  the  trial  to 
defendant  Popham.  The  defend- 
ant Popham  refused  to  receive 
such  costs  and  appealed  from  the 
order.  The  trial  then  proceeded 
and  judgment  of  foreclosure  and 
sale  was  entered,  from  which  the 
defendant  Popham  also  appealed. 

S.  F.  &  F.  H.  Cowdrey,  for 
applt. 

E,  H.  Benn^  for  respt. 

Heldy  That  the  amendment  of 
the  complaint  striking  out  all  the 
allegations  making  the  defendant 
Popham  a  party  and  presenting 
issues  as  to  him  was  virtually  a 
discontinuance  of  the  action  as  to 
him,  and  should  not  have  been  al- 
lowed except  upon  payment  of  all 
the  costs  in  the  action  whether 
awarded  to  him  on  appeal  or  oth- 
erwise. 

That  <;he  only  proper  parties  to 
a  foreclosure  suit,  so  far  as  mere 
legal  rights  are  concerned,  are  the 
mortgagor,  the  mortgagee,  and 
those  who  have  acquired  rights 
and  interests  under  them  subse- 
quent to  the  mortgage,  and  the 
mortgagee  has  no  right  to  make 
one  who  claims  adversely  to  the 
title  of  the  mortgagor  and  prior  to 
the  mortgage  a  party  defendant  for 
the  purpose  of  trying  the  validity 
of  his  adverse  claim,  75  N.  Y., 
127;  2  Seld.,  82;  6  Paige,  636  ;  30 
N.  Y.,  428,  and  that,  therefore, 
the  defendant  Popham  was  not  a 
proper  pariy  to  this  action  for  the 
purpose  of  having  the  lien  of  the 
judgment  declared  subsequent  to 
that  of  the  mortgage. 

Order  allowingamendment  mod- 


ified so  as  to  require  payment  of 
all  the  costs  in  the  action  to  the 
defendant  Popham, either  awarded 
on  appeal  to  abide  event  or  which 
accrued  in  the  ordinary  way,  and 
judgment  so  modified  as  to  make 
it  appear  distinctly  that  no  rights 
of  the  defendant  Popham  are  af- 
fected, except  as  a  subsequent  in- 
cumbrancer, without  costs  of  the 
appeal  to  either  party. 

Opinion  by  Brady,  J.;  Daniels, 
J.y  concurs  ;  Davis,  P.  /.,  con- 
curs, except  as  to  the  costs  of  ap- 
peal, wiiich  he  thought  should  be 
awarded  to  applt. 


ATTACHMENT. 

N.  Y.  Supreme  Court.   General 
Term.      First  DRFr. 

Robert    Struthers,     appU.,    v. 
Adolphus  Hoflfstadt  et  al.,  respU^ 

Decided  March  7,  1884. 

An  affidavit  staling  that  "on  Oct.  6,  1883, 
defendants  represented  to  a  commercial 
agency,  as  appeared  by  the  report  of  such 
agency,  that  the  sui-plus  of  their  assets  over 
their  liabilities  was  $46,500 ;  tliat  two  of 
the  creditors  of  defendants  had  written  to 
such  agency  stating  that  they  waived  pay- 
ment of  their  demands  until  after  payment 
of  all  other  indebtedness;  that  on  Nov. 
17,  1883,  defendant  made  a  general  assign- 
ment preferring  certain  promissory  notes; 
that  deponent  alleges  that  some  of  such 
preferences  were  for  the  demands  agreed  to 
be  waived  ;  that  some  of  said  notes  were 
dated  from  two  to  five  days  prior  to  the  as- 
signment and  that  the  money  loaned  upon 
them  WHS  not  on  hand  and  was  not  deliv- 
ered to  the  asignee  ;  that  nothing  had  hap- 
pened to  cause  the  loss  of  the  surplus 
claimed  by  defendants  on  Oct  6th.  and 
consequently  the  assets  must  have  been 
concealed,  hidden,  or  disposed  of  in  some 
underhand  way;  and  that  deponent  believes 
that  the  preferred  promissory  notes  repre- 
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sent  flctitious  claims  in  whole  or  in  part/' 
is  not  sufficient  to  sustain  an  attachment 
granted  upon  the  ground  that  defendants 
bad  removed,  disposed  of  and  assigned 
their  property  with  intent  to  defraud  their 
creditors. 

Appeal  from  order  setting  aside 
and  vacating  an  attachment. 

Plaintiflf  procured  a  warrant  of 
attachment  on  the  ground  that  de- 
fendants had  removed,  disposed 
of,  and  assigned  their  property 
with  intent  to  defraud  their  cred- 
itors, upon  an  affidavit  stating  that 
*'onOct.  6,  1883,  defendants  rep- 
resented to  a  commercial  agency, 
as  appeared  by  the  report  of  such 
agency,  that  their  assets  exceeded 
their  liabilities  in  the  sum  of 
$46,/)00 ;  that  tvro  of  the  creditors 
of  defendants  had  written  to  such 
agency  stating  that  they  waived 
payment  of  their  demanda  until 
after  payment  of  all  other  indebt- 
edness ;  that  on  Nov.  17,  1883,  de- 
fendants made  a  general  assign- 
ment preferring  certain  promissory 
notes  ;  that  deponent  alleges  timt 
some  of  such  preferences  were  for 
the  demands  agreed  to  be  waived ; 
that  some  of  said  notes  were  dated 
from  two  to  five  days  prior  to  the 
assignment  and  that  the  money 
loaned  upon  them  was  not  on 
hand  and  was  not  delivered  to  the 
assignees ;  that  nothing  had  hap- 
pened to  cause  the  loss  of  the  sur- 
plus claimed  by  defendants  on 
Oct.  6,  1883,  and  consequently 
the  assets  must  have  been  con- 
cealed, hidden  or  disposed  of  in 
an  underhand  way ;  and  that  de- 
ponent believes  that  the  preferred 
promissory  notes  represent  ficti- 
tions  claims  in  whole  or  in  part." 

Defendants  moved  to  vacate  the 


attachment  on  the  papers  on  which 
it  was  issued  and  the  motion  was 
gi:anted. 

Blumenstiel  <fe  Hirsch^  for 
applr. 

Albert  GardozOy  for  respts. 

Held^  That  it  was  neither  stated 
or  shown  that  the  preferences  made 
in  the  assignment  were  unfounded, 
or  that  in  any  transaction  what- 
ever there  was  good  reason  to  be- 
lieve that  defendants  had  made  the 
alleged  fraudulent  disposition  of 
their  property.  That  in  this  re- 
spect the  affidavit  was  materially 
and  radically  defective;  that  it  was 
altogether  insufficient  to  sustain 
the  allegation  that  was  made  and 
that  consequently  the  order  set- 
ting aside  the  attachment  should 
be  affirmed. 

Order  affirmed. 

Opinion  by  Daniels,  /./  Davis ^ 
P.  J.,  and  Brady.  J.,  concur. 


TRUSTS,     PERPETUITIES. 

N.  Y.  Supreme  Coukt.    Genkrai 
Tbbm.    First  Dept. 

Alice  J.  Tiers,  applL,  v.  Alex. 
H.  Tiers,  exr.,  et  al.,  respts. 

Decided  March  7,  1884. 

The  will  of  the  testatrix  devised  her  estate  in 
trust  to  her  executors  to  divide  the  same 
into  six  equal  parts  ;  to  convey  two  of  sucli 
parts  to  two  of  her  sons  ;  to  divide  the  in- 
come of  the  remaining  four  equal  parts 
among  her  three  remaining  sons  and  her 
daughter  in  equal  shares  equally  during 
their  several  and  respective  lives ;  upon 
their  several  and  respective  deaths  to  convey 
the  shares  of  the  principal  producing  the  in- 
come of  the  one  so  dying  to  his  or  her  child 
or  children  upon  their  arriving  at  the  age 
of  twenty-one  years,  and  to  the  issue  of  any 
such  children  who  might  be  deceased  at  the 
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deatli  of  his  parent,  but  if  any  such  chil- 
dren sliould  die  before  the  nge  of  twenty- 
one,  and  witliout  leaving  issue,  then  the 
share  of  the  one  so  dying  should  become 
part  of  the  residuary  estate  for  the  benefit 
of  all  the  testatrix's  children,  in  the  same 
share  and  under  the  same  trusts  and  limita- 
tions before  provided  for  ;  and  in  the  event 
of  either  of  the  testatrix's  children  dying 
without  issue,  but  leaving  a  wife  or  hus- 
band surviving,  tlien  the  income  of  the 
share  of  the  one  so  dying  should  be  paid  to 
the  surviving  wife  or  husband  during  life, 
and,  after  the  death  or  marriage  of  such 
surviving?  wife  or  husband  should  be  divid- 
ed according  to  the  terms  of  the  will.  RM, 
No  unlawful  suspension  of  alienation. 

Appeal  from  judgment  recov- 
ered on  trial  at  Special  Term. 

This  action  was  brought  under 
§  1866,  Code  of  .Civil  Pro.,  to  set 
aside  and  declare  void  the  will  of 
Esther  L.  Tiers,  on  the  ground 
that  it  violated  the  statute  against 
perpetuities. 

By  the  will  of  testatrix  she 
devised  her  estate  to  her  executors 
to  divide  the  same  into  six  equal 
parts  ;  to  convey  two  of  such  parts 
to  two  of  her  sons  ;  to  divide  the 
income  of  the  remaining  four  parts 
among  her  three  remaining  sons 
and  her  daughter  in  equal  shares 
equally  during  their  several  and 
respective  lives ;  upon  their  sev- 
eral and  respective  deaths  to  con- 
vey the  shares  of  the  principal 
producing  the  income  of  the  one  so 
dying  to  his  or  her  child  or  chil- 
dren upon  their  arriving  at  the  age 
of  twenty -one  years,  and  to  the 
issue  of  any  such  children  who 
might  be  deceased  at  the  death  of 
his  parent,  but  if  any  such  chil- 
dren should  die  before  the  age  of 
iwenty-one,  and  without  leaving 
issue,  then  the  share  of  the  one  so 
dying  should  become  part  of  the 


residuary  estate  for  the  benefit  of 
all  testatrix'  children  in  the  same 
share  and  under  the  same  trusts 
and  limitations  before  provided 
for;  and  in  the  event  of  either  of 
testatrix'  children  dying  without 
leaving  issue,  but  leaving  a  wife  or 
husband  surviving,  then  the  in- 
come of  the  share  of  the  one  so 
dying  should  be  paid  to  the  survi- 
ving wife  or  husband  during  life, 
and  after  the  death  or  marriage  of 
such  surviving  wife  or  husband 
should  be  divided  according  to  the 
terms  of  the  will. 

Edward  Oehhard,  for  applt. 

R,  D.  Harris  and  Imdlom  Og- 
den,  for  respts. 

Held,  That  by  the  will  the  estate 
was  divided  into  shares,  and  one 
of  these  shares  was  expressly  de- 
voted to  each  one  of  the  beneficia- 
ries, and  under  the  will  the  valid- 
ity of  the  directions  given  must  be 
determined  by  their  application  to 
these  distinct  and  severed  inter- 
ests. 33  N.  Y.,  693  ;  80  N.  Y., 
320. 

That,  in  the  event  of  the  death 
of  testatrix'  children  leaving 
issue,  the  share  of  their  parents 
absolutely  vested  in  such  issue  at 
the  parent's  death,  and  in  this 
event  the  trust  would  extend 
through  only  one  life  in  being. 

That,  in  the  event  of  any  of  tes- 
tatrix' grand  children  dying  after 
his  parent  and  before  the  age  of 
twenty-one,  and  without  issue, 
one-third  of  his  share  would  be 
given  in  trust  to  each  of  the  survi- 
ving children  of  testatrix  during 
their  respective  lives,  but  under 
the  directions  which  were  given 
the  survivors  would  be  entitled  to 
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the  benefit  of  each  share  of  the 
property  so  accrued  to  them  dis- 
tinct and  separately  from  each 
other,  and  the  trust  would  there- 
fore not  be  extended  beyond  the 
period  of  two  lives  in  being  at  the 
time  of  its  creation. 

That  the  possibility  of  either  of 
testatrix'  children  marrying  a 
})er8on  not  in  being  at  the  death 
of  testatrix,  and  then  dying  with- 
out issue,  and  thus  by  the  clause 
providing  for  the  payment  of  *the 
income  of  the  share  of  such  child 
of  testatrix  to  his  or  her  surviving 
wife  or  husband  extending  the 
trust  beyond  the  period  of  two 
lives  in  being,  was  too  remote  for 
consideration,  and  it  was  unneces- 
sary to  determine  whether  it  would 
have  that  effect  or  not,  for  if  that 
direction  of  the  will  was  unauthor- 
ized then  the  estate  of  the  child  of 
testatrix  so  dying  would  vest  in 
the  legal  heirs  of  testatrix  as  an 
absolute  legal  estate,  and  to  recov- 
er it  or  determine  the  right  to  it 
the  surviving  wife  or  husband  of 
the  deceased  owner  of  the  share 
would  be  a  necessary  party  to  the 
controversy,  and  as  that  person 
might  not  now  be  living,  and  conse- 
quently could  not  be  made  a  party 
to  this  action,  the  determination 
of  the  controversy  must  be  relega- 
ted to  that  time. 

That,  since  the  directions  given 
for  the  disposition  of  the  estate  are 
separable  and  distinct  and  in  no 
manner  dependent  upon  each  oth- 
er, the  first  trusts  would  be  valid 
even  if  the  last  mentioned  one 
could  not  be  carried  into  effect. 
36N.  Y.,343. 

Judgment  affirmed. 


Opinion  by  Daniels^  J.;  Davis^ 
P.  /.,  and  Brady ^  J,,  concur. 


BOND.      HUSBAND    AND 
WIFE. 

N.  Y,  Supreme  Court.  General 
Term.  Third  Dept. 

Daniel  H.  Zimmer,  respt.^  v. 
David  Settle  et  al.,  applts. 

Decided  May,  1884. 

Defendants  gave  plaintiff  a  bond  conditioned 
to  properly  support,  maintain,  clothe, 
board  and  furnish  witli  all  necessaries 
plaintiff's  wife  during  her  natural  life ; 
Held,  That  defendants  were  bound  there- 
under only  to  furnish  the  wife  support  at 
their  houses  or  at  some  suitable  place  ;  that 
it  was  error  to  charge  that  the  wife  might 
obtain  board  anywhere  and  defendants  be 
chargeable. 

Where  after  the  giving  of  such  a  bond  the 
husband  suffered  his  wife,  who  had  sepa- 
rated from  him,  lo  return  to  his  house  and 
live  there,  Held,  That  this  was  a  satisfac- 
tion and  bar  to  an  action  by  him  on  the 
bond. 

Where  a  husband  and  wife  are  once  more 
living  under  the  same  roof  the  court  will 
hold  as  matter  of  law  that  there  is  a  recon- 
ciliation, and  it  will  not  consider  the  ques- 
tion whether  they  actually  cohabit  or  oc- 
cupy the  same  room. 

This  is  an  action  on  a  bond  given 
to  plaintiff  by  defendants,  condi- 
tioned to  support  Annie  Zimmer, 
plaintiflTs  wife.  It  appeared  that 
in  Oct.,  1878,  the  wife  left  her  hus- 
band and  went  to  live  with  David 
Settle,  one  of  the  defendants,  her 
father.  In  Nov.,  1878,  she  began 
an  action  for  limited  divorce,  al- 
leging cruelty.  In  April,  1879, 
defendants,in  consideration  of  $400 
paid  them  by  plaintiff,  executed 
this  bond,  conditioned  in  substance 
to  support  Annie  for  the  rest  of 
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her  life  and  to  save  plaintiff  harm- 
less from  all  salts,  &c.,  on  her  ac- 
count. In  July,  1879,  Annie  re- 
turned to  her  husband.  In  Aug., 
1879,  defendants  gave  written  no- 
tice to  Annie  and  plaintiff  by 
which  she  was  required  to  return 
and  receive  support  from  them  or 
they  should  consider  their  obliga- 
tion on  the  bond  ended.  Defend- 
ants also  offered  to  return  the  $400 
paid  as  a  consideration  for  the  ex- 
ecution of  the  bond.  Thereafter 
plaintiff  was  sued  for  clothing  for 
Annie  which  he  swore  he  did  not 
order  and  judgment  was  recovered 
against  him.  This  action  is  for  this 
judgment  and  the  board  furnished 
his  wife  by  himself  after  her  re- 
turn. Plaintiff  recovered  at  cir- 
cuit. 

Oeo.  8.  Camp^  for  applt. 

Charles  A.  ClarJc^  for  respt. 

Held^  That  the  action  could  not 
be  maintained.  First,  there  was 
error  in  the  charge.  The  court 
charged  that  Annie  was  not  re- 
quired to  remain  at  defendants' 
houses,  that  she  could  have  gone 
to  any  other  person  s  house  and 
lived  and  the  contract  required 
them  to  support  her ;  that  if  they 
were  not  content  to  have  her  pro- 
vided for  in  the  house  of  her  bus- 
band  they  must  furnish  some  other 
place  and  see  that  she  goes  there. 
Defendants  excepted  to  this.  The 
primary  duty  lay  on  plaintiff  to 
support  his  wife  and  he  had  pow- 
er to  control  her.  Defendants  had 
no  i>ower  to  control  her  or  to  com- 
pel her  to  live  in  one  place  or  an- 
other. If  she  had  gone  to  a  stran- 
ger's  house  while  defendants  were 
ready  to  perform  their  agreement 


what  claim  would  that  stranger 
have  \  The  utmost  that  defendants 
were  required  to  do  under  thiscon- 
tract  was  to  furnish  her  board  at 
their  houses  (assuming  these  to  be 
suitable  places)  or  at  some  suita- 
ble place.  1  Hill,  680 ;  8  Barb., 
662.  She  had  returned  to  her  hus- 
band's house  and  these  defendants 
could  not  take  her  away  from 
there. 

Second,  it  was  error  to  submit  to 
the  jury  the  question  of  reconcili- 
ation. The  court  left  it  to  the 
jury  to  say  whether  plaintiff  had, 
since  her  return  to  his  house,  treat- 
ed Annie  as  his  wife,  or  whether  he 
had  not  simply  obeyed  the  dictates 
of  humanity  and  allowed  her  to 
remain  that  she  might  not  suffer. 
On  this  point  the  evidence  was, 
that  since  her  return  plaintiff  and 
Annie  had  occupied  separate 
rooms  and  had  not  cohabited  ;  that 
she  was  not  treated  as  the  head  of 
the  household,but  that  her  daugh- 
ter was ;  that  the  wife  was  a  boar- 
der. The  court  had  charged  that  if 
plaintiff  received  his  wife  back 
voluntarily  and  received  the  ben- 
efit of  her  aid  and  assistance  in 
household  duties  that  this  was  a 
reconciliation  and  was  a  satisfac- 
tion and  bar  to  a  recovery  upon  the 
bond.  This  is  the  law.  8  Paige, 
483.  It  appears  here  that  the  hus- 
band and  wife  were  living  under 
the  same  roof.  They  are  then 
no  longer  separated.  She  is 
under  his  care  and  control  and 
entitled  to  all  the  privileges  and 
liable  to  all  the  duties  of  a  wife. 
It  will  not  do  to  pry  into  their  do- 
mestic life.  Whether  they  actu- 
ally   cohabit,   under  the  circnm- 
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stances,  is  of  little  importance. 
There  was,  upon  this  evidence,  no 
question  for  the  jnry. 

Judgment  reversed,  new  trial 
granted,  costs  to  abide  event. 

Opinion  by  Learned^  P.  J, ; 
Boardman^  J".,  concurs ;  Bockes, 
/.,  concurs,  bnt  not  without  some 
doubts. 


ACCOUNTING.      PARTNER- 
SHIP.     AGENCY. 

N.  Y.  Supreme  Court.   General 
Term.     First  Depi\ 

Stephen  V.  Mores,  assignee, 
applL^  V.  The  Society  for  the  Pro- 
tection of  Destitute  Roman  Cath- 
olic Children  at  Buffalo,  respL 

Decided  March  7,  1884. 

A  person  buying  a  share  in  an  existing  busi- 
ness and  going  on  with  it  without  any  arrest 
or  settlement  of  the  preceding  accounts  be- 
comes entitled  to  his  interest  as  a  partner 
in  tlie  debts  owing  to  it  at  the  time  of  his 
entering  it  and  equally  so  liable  to  contrib- 
ute to  the  payment  of  the  indebtedness  ow- 
ing by  it  at  that  time  ;  and  to  bring  about 
this  latter  result  it  is  not  necessary  that  such 
indebtedness  should  have  been  specifically 
or  in  terms  assumed  by  the  incoming  part- 
ner. 

An  agent  having  authority  to  sell  goods,  and 
collect  money,  and  make  settlements  has 
power  to  receive  a  check  to  his  own  order 
in  payment  of  a  debt  to  his  principal  ;  and 
if  such  agent  receives  the  money  on 
such  check,  the  principal  must  credit  his 
debtor  with  the  amount. 

Such  an  agent  would  not,  however,  have 
power  to  receive  a  note  to  his  own  order 
payable  at  a  future  date  without  special 
authority  to  that  effect. 

Appeal  from  judgment  recov- 
ered on  the  report  of  a  referee. 

Plaintiff,  as  the  general  assignee 
of  the  firm    of    Henry    Louis  & 


Brother,  brought  this  action  to  re- 
cover an  indebtedness  owing  by  de- 
fendant to  said  firm.  Previous  to 
1876  the  business  of  said  firm  had 
been  carried  on  by  Henry  Louis 
alone,  and  the  dealings  out  of 
which  this  controversy  arose  were 
begun  at  that  time.  In  1876  Adol- 
phus  H.  Louis  bought  an  interest 
in  the  business,  and  the  firm  of 
Henry  Louis  &  Bro.  was  formed. 
On  the  formation  of  such  partner- 
ship there  was  no  arrest  or  settle- 
ment of  the  accounts  of  the 
business  previously  carried  on  by 
Henry  Louis,  but  such  business 
was  carried  right  along  with  the 
same  stock,  the  same  accounts  and 
the  same  customers.  It  was 
claimed  by  plaintiff  that,  at  the 
time  of  the  assignment,  defendant 
was  indebted  to  him  as  assignee 
in  the  sum  of  $370.38,  which  in- 
debtedness had  accrued  while  the  . 
partnership  continued.  The  ac- 
tion was  referred,  and  the  referee 
reduced  the  claim  of  plaintiff  by 
applying  upon  it  payments  which 
had  been  made  to  Henry  Louis 
previous  to  the  formation  of  tiie 
partnership,  and  the  plaintiff 
claimed  that  the  referee  erred  in 
this  respect. 

E.  H.  Benn^  for  applt. 

David  F.  Day,  for  respt. 

Held^  No  error ;  that  the  broth- 
er who  bought  into  the  business 
became  entitled  to  his  interest  as  a 
partner  in  the  debts  owing  to  it, 
and  equally  so  liable  to  contribute 
to  the  payment  of  the  indebted- 
ness owing  by  it ;  and  that  it  was 
not  necessary  to  accomplish  the 
latter  result  that  such  indebted- 
ness should  have  been  specifically 
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or  in  terms  assumed  by  him.  That 
the  fact  that  he  bought  into  an  ex- 
isting and  continuing''  business 
would  naturally  subject  the  busi- 
ness to  that  obligation.  That  the 
relations  and  obligations  of  the  in- 
coming partner  were  entirely  differ- 
ent from  what  they  would  have  been 
if  the  old  business  had  been  closed 
and  a  new  business  had  been  com- 
menced from  the  time  the  partner- 
ship was  formed. 

The  firm  of  Henry  Louis  &  Bro. 
employed  a  traveling  agent  who 
had  authority  to  sell  goods,  collect 
money,  and  make  settlements ; 
and,  for  the  purpose  of  reducing 
plaintiff's  claiiti,  the  referee  re- 
ceived in  evidence  two  checks 
drawn  by  defendant  to  the  order 
of  such  agent,  the  amount  of  which 
had  been  collected  by  the  agent. 
These  checks  were  objected  to 
upon  the  ground  that  the  agent 
had  no  authority  to  take  checks 
drawn  to  his  own  order. 

Held^  That  the  agent's  author- 
ity generally  empowered  him  to 
collect  money,  and  under  such  au- 
thority he  was  permitted  to  receive 
payment  in  the  form  of  a  check 
drawn  to  his  own  order. 

A  note  given  by  defendant  pay- 
able to  the  order  of  the  agent  sixty 
days  after  date,  and  which  such 
agent  had  procured  to  be  dis- 
counted and  upon  which  he  had 
received  the  money,  and  which 
was  afterwards  taken  up  by  de- 
fendant, was  also  received  in  evi- 
dence.    This  was  also  objected  to. 

Held^  That,  strictly  speaking, 
under  his  general  authority  the 
agent  might  not  have  been  author- 
ized to  take  such  a  note  ;  but  that 


since  in  this  case  the  principal  had 
been  informed  of  the  design  and 
purpose  of  the  agent  to  take  this 
note,  and  had  not  objected,  it  is 
te  be  inferred  that  he  did  not  dis- 
approve of  the  transaction. 

Judgment  affirmed. 

Opinion  by  Daniels,  J.;  Brady, 
J.y  concurs. 


ATTACHMENT. 

N.  Y.  Supreme  Court.    General 
Term.      First  Dept. 

Horace  B.  Claflin,  respL,  v. 
Emil  Hirsch,  applt 

Decided  March  28,  1884. 

Defendant  made  a  general  assignment  for  the 
benefit  of  creditors,  and  preferred  as  a  cred- 
itor his  dormant  partner  in  the  business. 
Held,  That  such  fraudulent  preference 
rendered  the  assignment  void  as  to  credi- 
tors, and  the  facts  formed  a  snfljcient  bads 
for  an  attachment  against  the  firm  prop- 
erty at  the  instance  of  one  of  the  credi- 
tors. 

An  agreement  by  which  a  person  participates 
in  the  profits  only  of  a  business  renders 
such  person  a  general  partner  as  to  third 
persons. 

Appeal  from  order  denying  mo- 
tion to  vacate  an  attachment. 

Although  there  was  some  con- 
flict in  the  afiidavits,  it  appeared 
by  a  preponderance  of  proof  that 
plaintiflf  was  a  creditor  of  defend- 
ant in  the  amount  sued  for,  and 
that  defendant  bed  made  a  gen- 
eral assignment  for  the  benefit  of 
creditors  in  which  one  S.  had  been 
preferred  as  a  creditor  in  a  sum 
upward  of  $8000,  and  that  in  fact 
S.  was  a  dormant  partner  and  not 
a  creditor. 

Blumenstiel  <ft  Hirsch,  for 
applt. 
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S.  F.  Kneeland^  for  respt. 

Eeld,  The  proof  showed  that  S., 
throngh  her  husband,  contributed 
110,000  to  the  business  originally 
upon  an  agreement  to  share  one- 
half  of  the  profits  of  the  business. 
This  made  S.a  general  partner  as  to 
third  persons.  46  N.  Y.,797;  76  id., 
344,351.  From  the  statements  of 
the  affidavits  on  defendant's  be 
half  it  was  made  to  appear  that 
afterwards,  in  the  course  of  a  few 
days  after  the  money  was  origi- 
nally contributed,  a  different  ar- 
rangement was  made  whereby  the 
contribution  to  the  capital  was 
changed  into  a  loan  to  defendant, 
who  was  to  employ  the  husband  of 
S.  on  a  salary  and  pay  6  per  cent, 
for  the  use  of  the  money.  But  the 
co-partnership  relation  having 
been  created  it  will  be  presumed 
to  have  continued^  and  the  state- 
ments of  defendant  to  commercial 
agencies  contradictory  to  the  as- 
sertion of  the  change  with  respect 
to  the  money,  together  with  the 
deceptive  statements  on  the  part 
of  the  husband  of  S.  in  his  affida- 
vit, tend  to  discredit  the  arrange- 
ment asserted;  at  least  on  all  the 
papers  the  court  below  was  well 
jastiiied  in  refusing  to  vacate  the 
attachment. 

Order  affirmed. 

Opinion  by  Daniels,  J,;  Davis, 
P.  •/.,  and  Brady  /.,  concur. 


LIMITATIONS. 

N.  Y.  Supreme  Court.   Genp:ral 
Term.     First  Dept. 

Patience    M.     Gardner,    exrx., 
applt.,  V.  James  Gardner,  respt 

Vol.  19-No.  lla. 


Decided  March  28,  1884. 

A  partial  payment  of  a  debt  by  a  creditor 
to  his  debtor  takes  the  claim  out  of  the 
operation  of  the  statute  of  limitations  and 
revives  the  debt  as  effectually  as  an  ac- 
knowledgment in  writing  signed  by  the 
party  to  be  charged  thereby. 

The  findings  of  a  referee  against  the  clear  and 
decided  preponderance  of  testimony  will 
not  be  sustained,  and  a  judgment  based 
thereon  will  be  reversed. 

Appeal  from  a  judgment  entered 
upon  the  report  of  a  referee. 

Action  by  plaintiff  as  executrix 
to  recover  of  defendant,  her  hus- 
band, money  loaned  by  plaintiff's 
testatrix  in  her  lifetime.  The 
referee  fonnd  an  indebtedness  of 
$10,000  for  balance  of  such  loan  at 
the  testatrix'  death,  but  also 
found  such  debt  had  become  barred 
by  the  statute  of  limitations,  such 
statute  being  interposed  by  de- 
fendant as  one  of  his  defenses. 

The  plain tjflf,  to  overcome  the 
effect  of  the  lapse  of  time,  and  the 
defense  of  the  statute  of  limita- 
tions, showed  that  the  testatrix 
before  her  death  exacted  from 
plaintiff  a  promise  that  after  her 
death  plaintiff  would  pay  Miss 
Mills,  the  sister  of  the  testatrix, 
the  sum  of  one  hundred  and  fifty 
dollars  annually  out  of  the  in- 
debtedness of  defendant  to  her, 
and  the  claim  for  which  was  be- 
queathed to  plaintiff  by  the  will, 
plaintiff  being  the  executrix  and 
sole  legatee.  That  defendant  was 
advised  of  the  promise,  and  at  va- 
rious times  paid  Miss  Mills  various 
sums  of  money  upon  such  prom- 
ise made  by  plaintiff  down  to 
about  three  years  before  the  com- 
mencement of  this  action.  De 
fendant,  \^ho  was  uncorroborated. 
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asserted  these  payments  to  Miss 
Mills  were  gratuitous.  But  Miss 
Mills  swore  to  the  contrary,  as  did 
plaintiff.  A  Mr.  Tyson,  who  was 
sworn  on  behalf  of  plaintiflP,  also 
testified  that  in  the  winter  of  1877 
defendant  told  him  that  plaintiff 
claimed  an  indebtedness  from  him 
to  the  estate  of  testatrix,  and  that 
he  had  made  payments  at  plain- 
tiff's request  to  Miss  Mills,  and 
further  that  the  payments  he  made 
were  on  account  of  money  heowed 
testatrix.  Another  witness  swore 
she  had  often  heard  plaintiff  de- 
mand money  from  defendant  to 
pay  Miss  Mills  on  account  of  hie 
indebtedness  to  the  Hancock  es- 
tate. 

C.  Fine^  for  applt. 

Conlan  &  McCrea,  for  respt. 

Held^  That  these  payments  by 
defendant  took  the  case  out  of  the 
statute  of  limitations.  Code,  §395; 
66  N.  Y.,  352  ;  36  N.  Y.,  90 ;  49 
N.  Y.,  166  ;  64  N.  Y.,  114. 

Held  further.  That  the  decided 
preponderance  of  the  evidence 
supported  the  fact  of  these  pay- 
ments by  defendant  to  Miss  Mills 
on  account  of  his  indebtedness  to 
the  Hancock  estate. 

Such  being  the  ca6e  the  judg- 
ment must  be  reversed  and  a  new 
trial  ordered,  costs  to  abide  the 
event. 

Opinion  by  Brady,  J.;  Davis ^ 
P.  •/.,  and  Daniels,  /.,  concur. 


MONEYS  PAID.      AGENCY. 
N.  Y.  Court  of  Appkals. 

Simon, 


Knapp,       applt, 
impld.,  respt 


Decided  June  10,  1884. 

Plaintiflf  parcbased  certain  grain  for  defend- 
ants'  fii-m  without  disclosing  who  his  prin- 
cipals were.  The  vendor,  on  discovering 
who  they  were,  brought  action  against  the 
firm,  but  discontinued  it  on  payment  of 
part  by  defendant  and  gave  him  a  release 
from  individual  liability,  and  thereafter  re- 
covered judgment  for  the  balance  against 
plaintiff,  who  was  obliged  to  pay  the  same. 
On  a  prior  settlement  between  plaintiff  and 
tlie  firm  the  price  of  the  grain  was  ex- 
cepted, the  firm  agreeing  to  pay  the  vendor. 
Held,  That  plaintiff  was  entiUed  to  recover 
the  money  so  paid,  whether  he  acted  as 
agent  or  broker  in  respect  to  the  purchase. 

This  action  was  brought  tore- 
cover  moneys  paid  by  plaintiflf,  as 
surety,  to  defendants'  use.  In 
1868  plain tiflT,  a  grain  merchant, 
purchased  of  one  C,  for  and  at  the 
request  of  defendants,  who  com- 
posed the  firm  of  S.  &  Co.,  a  quan- 
tity of  wheat  for  cash  on  delivery. 
On  making  such  purchase  he  did 
not  disclose  the  names  of  his  prin- 
cipals. The  grain  was  delivered 
and  has  never  been  paid  for  by 
defendants.  In  1868  C.  com- 
menced a  suit  against  S.  &  Co.  for 
the  price  of  the  wheat,  but  was  in- 
duced to  discontinue  it  upon  pay- 
ment by  the  respondent  of  one- 
third  the  price  of  the  wheat  and  a 
release  from  C.  to  him  of  his  indi- 
vidual liability  in  accordance  with 
the  provisions  of  the  joint  debtors 
act.  The  debt  not  having  been 
paid  in  1873  C.  brought  an  action 
against  plaintiff  in  which  he  re- 
covered a  judgment  for  the  balance 
unpaid,  which  he  was  obliged  to 
pay,  and  he  brings  this  action  to 
recover  back  the  money  paid  by 
him.  The  evidence  shows  that 
about  the  time  of  his  purchase 
plaintiff  sued  defendants  to  recover 


Digitized  by 


Qoo^Qi 


NEW  YORK  WEEKLY  DIGEST. 


2fil 


upon  a  general  balance  of  accoant, 
which  included  the  purchase  price 
of  the  wheat  in  question.  That 
suit  never  proceeded  to  judgment 
but  was  settled  by  the  parties,  the 
claim  now  made  being  expressly 
excepted  from  the  operation  of 
such  settlement,  defendants  then 
agreeing  as  part  consideration 
therefor  to  pay  and  discharge  the 
liability  to  C. 

D.  M,  Porter^  for  applt. 

R.  S.  Green  and  H.  W.  Book- 
staver,  for  respt. 

Ileld^  That  the  evidence  dis- 
closed a  good  cause  of  action  in 
favor  of  plain tijff  by  reason  of  de- 
fendants' failure  to  relieve  him 
from  his  liability  to  C. 

The  court  instructed  the  jury 
that  plaintiff's  right  to  recover  in 
this  action  depended  upon  whether 
he  acted  as  an  agent  or  a  broker 
in  respect  to  the  purchase  of  the 
wheat. 

Held,  Error;  that  defendants' 
liability  cannot  be  affected  by  the 
character  in  which  plaintiff  acted 
in  purchasing  the  wheat,  fle  was 
upon  the  evidence  entitled  to  re- 
cover the  amount  he  had  been 
compelled  to  pay  C.  He  was,  so 
far  as  defendants  are  concerned,  a 
person  who  had  incurred  a  liability 
for  their  benefit, and  from  which  it 
was  their  duty  to  relieve  him.  22 
N.  Y.,  389. 

An  agent  who  on  a  purchase 
does  not  disclose  the  name  of  his 
principal  to  the  vendor,  at  the 
time  of  such  purchase,  becomes 
personally  liable  to  the  vendor  for 
for  the  purchase  price.  Upon 
discovering  the  name  of  the  prin- 


cipal the  vendor  may  also  hold  the 
principal  responsible  for  the  price 
of  the  property  bought,  provided 
he  has  not  in  the  meanwhile  in 
good  faith  paid  such  price  to  the 
agent.     71  N.  Y.,  348. 

Judgment  of  General  Term, 
affirming  judgment  on  verdict  for 
defendant,  reversed,  and  new  trial 
ordered. 

Opinion  by  Ruger,  CJi,  J,  All 
concur. 


CORPORATIONS.     TRUSTEES. 
REVIVOR. 

N.  Y.  Court  of  Appeals. 

Stokes,  applt,  v.  Stickney  et 
al.,  respts. 

Decided  June  17,  1884. 

An  action  against  a  trustee  of  a  manufactur- 
ing corporation  to  enforce  his  statutory 
liability  to  creditors  of  the  company  by 
reason  of  a  failure  to  fill  an  annual  report 
does  not  survive  the  death  of  such  trustee, 
and  cannot  be  revived  against  his  personal 
representatives. 

This  action  v«ras  brought  under 
section  12  of  Chapter  40  of  the 
Laws  of  1848,  to  enforce  the  statu- 
tory liability  of  defendants  as 
trustees  of  a  corporation  organized 
under  said  act  for  a  failure  to  file 
the  annual  report  required  by 
statute.  Since  the  commencement 
of  the  action  L.,  one  of  the  de- 
fendants, has  died.  A  motion 
was  made  to  revive  and  continue 
the  suit  against  his  executors.  It 
was  denied  by  the  Special  Term, 
and  the  order  denying  it  was 
affirmed  by  the  General  Term. 

Christopher  Fine^  for  applt. 

Horace  W,  Fowler^  for  respts. 
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He/d,   No  error ;   that  such   an 
action  is  governed  by  the  statu- 
tory  limitations  applicable  to  ac- 
tions to  recover  penalties,  35  N. 
Y.,  412;    that    such    actions    are 
penal  in  character  and  not  in  any 
respect  based  upon  the  theory  of 
aflfording  compensation  to  the  in- 
jured party  for  damages  sustained 
by     reason     of      the    act    com- 
plained of.    64  N.  Y.,  173  ;  65  id., 
152;   80  id.,  610;   83  id.,  166;    86 
id.,  613.       Such  actions  may  be 
classed     among      those     usually 
designated  ex  delicto,  and  which 
at  common  law  were  extinguished 
by  the  death  of  the  tort  feasor. 
Not  being  such  a  cause  of  action  as 
would  survive  at  common  law,  it 
could  only  be  maintained  against 
executors  or  personal  representa- 
tives by  bringing    it  within    the 
provisions  of  the  statute  authoriz- 
ing the    survivorship  of    certain 
actions  for  torts.     This  is  not  such 
an  action.      They  embrace    only 
those  brought  to  recover  damages 
for  wrong    done  to  the  property 
rights  or  interests  of  another.     3 
R.  S.,  6th  ed.,  448,  §  1.    Section  2 
of  3  R.   S.,  6th  ed.,  448,  m.   p., 
which  excepts  actions  of  slander, 
libel,   assault    and    battery,   and 
others  from   the  operation  of  sec- 
tion 1,  does  not  purport  to  enu- 
merate any  actions  except  those 
which  would  otherwise  be  included 
within  the  language  used  in  sec- 
tion 1,  and  does  not  enlarge  the 
meaning  of  the  language  of  that 
section.     The  right  to  the  penalty 
under  section   12  of    the  Act  of 
1848,  Chap.  40,  is  assignable.   The 
cause  of  action  is  not  one  arising 
out  of  contract. 


Order  of  General  Term,  affirm- 
ing order  of  Special  Term  denying 
motion,  affirmed. 

Opinion  by  Ruger^  Oh.  J.  All 
concur. 


APPEAL.     PRACTICE. 

N.  Y.  Court  of  Appeals. 
In  re  will  of  Smith. 
Decided  June  24,  1884. 

Section  2588  of  the  Code,  if  applicable  to  ap- 
peals to  the  Court  of  Appeals  in  probate 
cases,  applies  only  to  reversals  on  questions 
of  fact ;  it  has  no  application  to  a  re- 
versal on  questions  of  law. 

There  was  a  reversal  in  this  case 
for  errors  in  the  admission  of  evi- 
dence, and  not  upon  any  question 
of  fact.  A  motion  was  made  for 
the  framing  of  issues  under  Section 
2588  of  the  Code  of  Civil  Proced- 
ure. 

/.  Newton  Fiero^  for  motion. 

A.  Schoonmaker^  opposed. 

Held,  That  the  motion  should 
be  denied.  If  said  section  of  the 
Code  applies  to  appeals  in  probate 
cases  to  this  court,  it  has  no  appli- 
cation to  a  reversal  on  questions  of 
law,  but  only  when  the  reversal  is 
upon  a  question  of  fact. 

Motion  denied. 

Per  curiam  opinion.  All  con- 
cur. 


TENANTS  IN   COMMON.    AP- 
PEAL.    REFERENCE. 

N.Y.  Supreme  Court.    General 
Term.    Third  Dept. 

Mary  McAlear,  resfpt.,  v.  Annie 
E.  Delaney  et  al.,  appUs. 
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Decided  May,  1884. 

Where  one  of  several  tenants  in  common  is 
in  occupation  of  the  premises  he  is  not 
chargeable  with  rent  but  must  pay  interest, 
taxes  and  ordinary  repairs. 

Where  an  appeal  from  an  interlocutory  judg- 
ment is  dismissed^  such  dismissal  is  not 
equivalent  to  an  affirmance  of  the  judg- 
ment; and  an  appeal  from  the  final  Judg- 
ment will  still  bring  up  for  review  the  in- 
terlocutory judgment. 

A  referee,  appointed  in  partition  to  take 
proof,  &c,,  is  bound  by  the  pleadings  and 
cannot  find  the  interests  of  the  parties  to 
be  otherwise  than  as  stated  and  admitted 
in  said  pleadings. 

Plaintiff  and  defendant  Delaney 
purchased  premises  for  $1,000  and 
took  a  deed  in  the  ordinary  form. 
They  paid  $800  and  gave  a  mort- 
gage for  $200.  Of  the  $800  plain- 
tiff paid  $5fiO.  In  this  action  of 
partition  the  complaint  alleged 
that  each  was  seized  of  one-half. 
It  then  stated  the  amount  paid  by 
plaintiff  for  the  purchase  price  and 
for  other  expenses  beyond  one- 
half  and  asked  that  plaintiff  be 
allowed  the  overpayment  on  the 
sale.  The  answer  admitted  that 
each  party  was  seized  of  one-half 
but  denied  overpayment  and  al- 
leged that  plaintiff  had  received 
certain  rents.  An  interlocutory 
judgment  was  entered  by  which 
the  referee  found  the  parties  enti- 
tled to  share  in  the  proceeds,  the 
plaintiff  thirteen-twentieths,  the 
defendant  seven- twentieths, basing 
this  calculation  on  the  amount 
paid  by  each.  Defendant  ap- 
pealed from  the  interlocutory 
judgment  and  the  appeal  was  dis- 
missed for  want  of  prosecution. 
This  appeal  is  from  the  final  judg- 
ment. 

/.  B.  Newhurger^  for  applts. 


A,  M.  Murphy,  for  respt. 

Held^  That  a  dismissal  of  the 
appeal  was  not,  within  Code  §  1350, 
an  affirmance  of  the  judgment;  and 
that  under  §  1316  the  notice  of  ap- 
jjeal  brought  up  for  review  the 
interlocutory  judgment.  The  no- 
tice of  appeal  states  that  defend- 
ant appeals  from  the  referee's 
report  and  findings  and  order  de- 
creeing a  sale.  By  this  latter 
phrase  is  probably  meant  the  in- 
terlocutory judgment. 

The  referee  had  no  right  to  find 
the  rights  of  the  parties  different 
from  the  statement  of  them  in  the 
pleadings.  There  was  no  issue  on 
that  point  and  he  was  not  a  referee 
to  try  any  issue. 

It  appears  that  plaintiff  has  been 
in  occupation  since  the  purchase. 
Such  a  tenant  in  common  is  not 
chargeable  with  rent.  On  the 
other  hand  she  is  bound  to  pay 
repairs,  interest  and  taxes.  By 
repairs  is  meant  ordinary  repairs, 
not  improvements. 

Judgment  modified  by  certain 
small  items  of  interest,  taxes  and 
repairs,  and  as  modified  affirmed 
without  costs  to  either  party. 

Opinion  by  Learned,  P.  /.  / 
Board/man  and  BocJces,  J  J,,  con- 
cur. 

LIBEL. 

X.  Y.  Court  of  Appeals. 

Purdy,  respt.,  v.  The  Rochester 
Printing  Co.,  applt 

Decided  June  24,  1884. 

A  publication  in  a  newspaper  in  relation  to 
one  who  was  in  fact  a  pliysician,  charg- 
ing that  he,  as  coroner,  had   held  an  in- 
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quest  on  a  man.  supposing  him  to  be  dead, 
when  he  was  in  fact  alive,  and  that  the 
man  would  have  been  pronounced  dead, 
and  buried  alive,  but  for  the  arrival  of  a 
physician  on  the  scene,  is  not  libellous  per 
96  where  tlie  article  only  refers  to  the  coro- 
ner in  his  capacity  as  such  officer  and  not 
as  a  physician. 
Reversing  S.  C,  13  W.  Dig.,  419. 

This  was  an  action  for  libel.  The 
plaintiff  was  a  practising  physi- 
tian  and  surgeon  and  also  one  of 
the  coroners  of  Seneca  County. 
The  alleged  libel  consisted  of  an 
article  in  the  newspaper  printed 
by  defendant,  representing  that 
plaintiff,  as  coroner,  had  held  an 
inquest  on  a  man  supposing  him 
to  be  dead,  when  he  was  in  fact 
alive,  and  that  the  man  would  have 
been  pronounced  dead  and  buried 
alive  but  for  the  fortunate  arrival 
on  the  scene  of  another  physician, 
who  discovered  that  the  man  was 
alive  and  succeeded  in  resuscita- 
ting him.  The  complaint  charged 
the  publication  with  innuendoes  to 
the  effect  that  it  was  made  of  and 
concerning  him  in  his  profession 
of  a  physician  and  in  his  office  of 
coroner.  In  the  article  plaintiff 
was  referred  to  only  in  his  capa- 
city as  coroner,  and  exhibited  a 
prompt  and  efficient  performance 
of  his  duties  as  such.  Plaintiff's 
counsel  conceded  that  no  para- 
graph, phrase  or  particular  portion 
of  the  article  could  be  pointed 
to  as  libelous. 

John  Van  Voorhu,  for  applt. 

Peter  H.  Van  AuJcen,  for  respt. 

Held^  That  the  article  was  not 
libelous.  1  Johns.  Cas.,  130 ;  1 
Den.,  250. 

Sanderson  V.  Caldwell,  46  N.  Y., 
808,  distinguished. 


Order  of  General  Term,  rever- 
sing judgment  on  verdict  directed 
for  defendant  and  granting  new 
trial,  reversed,  and  judgment  ab- 
solute for  defendant  on  stipula- 
tion. 

Opinion  by  Davforthy  /.  All 
concur. 


DRAFTS. 

N.  Y.  Court  of  Appeals. 

Duffleld,    applt,    v.    Johnston, 
respt 
Decided  June  24,  1884. 

An  order  drawn  by  a  contractor  on  the 
owner  of  the  building,  payable  when  cer- 
tain work  is  completed,  and  accepted  by 
such  owner  is  not  a  bill  of  exchange,  but 
only  operates  as  an  assignment  of  what 
would  become  due  to  the  contractor,  or  as 
a  contract  on  the  part  of  tlie  owner  to  pay 
the  sums  mentioned  in  the  order  and  on  the 
terms  specified. 

Before  the  specified  )vork  was  completed  the 
contractor  became  unable  to  perform  and 
the  contract  was  cancelled.  Hdd  That  as 
to  the  payments  which  were  to  be  made 
after  such  work  was  completed  the  order 
never  operated  as  an  assignment  and  that 
defendant,  the  owner,  lost  no  riglit  by  can- 
celling the  contract. 

This  action  v«ras  brought  to  re- 
cover the  last  two  payments  on  an 
instrument  dated  Dec.  21,  1878, 
addressed  to  defendant,  in  which 
he  was  requested  to  pay  to  plaintiff 
$666  when  the  brown  stone  work  on 
eight  houses  of  his  should  be  topp- 
ed out,  (2)  $400  when  the  stoops  of 
said  eight  houses  were  set, (3)  $376 
when  the  brown  stone  work  of  said 
eight  houses  should  be  completed. 
This  instrument  was  signed  by  one 
C.  and  across  its  face  was  written 
the  word  **  accepted,"  under  which 
defendant  signed    his  name.      It 
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appeared  that  on  Nov.  6, 1878,  C. 
agreed  with  defendant  to  fnrnish 
and  set  the  brown  stone  work  for 
said  eight  houses.  Plaintiff  was  a 
dealer  in  brown  stone,  and  C,  de- 
siring to  purchase  them  of  him  to 
perform  his  contract,  tosecure  Him 
for  stone  furnished  drew  the  order, 
and  procured  its  acceptance  by 
defendant,  and  delivered  it  to 
plaintiff.  Thereafter  C.  procured 
stone  of  plaintiff,  some  or  all  of 
which  be  used  in  said  houses,  but 
never  fully  completed  his  contract. 
He  so  far  performed  it  that  the 
first  payment  of  $666  became  due 
and  defendant  paid  it  to  the  plain- 
tiff. C.  did  not  set  all  the  stoops 
and  having  become  wholly  unable 
to  complete  this  contract  it  was 
cancelled  by  him  and  defendant, 
and  the  latter  procured  the  sUme 
work  on  the  houses  to  be  com- 
pleted at  his  own  cost. 

/.  T.  Williams  J  for  applt. 

Arthur  Hurst,  for  respt. 

Seld^  That  plaintiff  was  not  en- 
titled to  recover;  that  the  order  in 
suit  was  not  a  bill  of  exchange  as 
it  was  not  absolutely  payable,  6 
Cow.,  108  ;  5  Den.,  444  ;  27  Barb., 
181 ;  15  N.  Y.,  426,  being  only 
payable  in  case  the  work  was  done 
as  specified ;  that  as  it  does  not 
purport  upon  its  face  to  be 
founded  upon  any  consideration 
none  can  be  presumed,  and  it  was 
necessary  for  plaintiff  to  prove  the 
consideration  upon  which  it  was 
given.  It  could  only  operate  as  an 
assignment  to  plaintiff  of  what 
should  become  due  to  C.  from  de- 
fendant, or  as  a  contract  on  the 
part  of  defendant  to  pay  plaintiff 
the  sum   mentioned  in  the  order 


and  on  the  terms  specified.  As  to 
the  two  sums  last  mentioned  in 
thle  order  it  never  operated  as  an 
assignment  because  C.  never  earned 
them  and  they  never  became  due. 

Also  held,  That  defendant  de- 
prived himself  of  no  rights  by 
cancelling  the  contract  with  C. 

Order  of  General  Term  of  Court 
of  Common  Pleas,  reversing  judg- 
ment of  General  Term  of  Marine 
Court  affirming  verdict  for  plain- 
tiff, reversed,  and  judgment  abso- 
lute for  defendant  on  stipulation. 

Opinion  by  .Earl,  J.  All  con- 
cur. 


EJECTMENT.     DEFENCE. 
OUSTER. 

N.  Y.  Supreme  Court.    General 
Term.    Fourth  Dept. 


Ellen      Henderson, 
James  Scott,  applt. 

Decided  April,  1884. 


respt. ^ 


The  defence  of  a  former  recovery  must,  since 
the  Code,  be  specially  pleaded. 

A  defendant  in  ejectment  cannot  recorer  for 
improvements  made  by  him  after  express 
notice  of  plaintiff's  claim  and  after  he  has 
claimed  to  hold  in  exclusion  of  it. 

Conveyance  of  the  whole  premises  by  a  ten- 
ant in  common  of  a  portion  thereof  to  a 
grantee  who  claimed  to  own  the  whole  un- 
der that  deed,  was  an  ouster  of  plaintiff, 
who  claims  one  undivided  seventh. 

Appeal  from  judgment  at  Cir- 
cuit and  from  order  denying  mo- 
tion for  new  trial  on  the  minutes. 

Action  for  mesne  profits  after 
recovery  in  ejectment. 

In  the  ejectment  suit  the  referee 
found  that  plaintiff  was  not  enti- 
tled to  recover  any  portion  of  the 
value  of  the  use  and  occupation 
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of  the  premises,  because  not  claim- 
ed in  the  complaint.  Defendant 
claims  that  judgment  as  a  bar  to 
plaintiffs  claim  herein,  but  this 
defence  was  not  specially  pleaded. 
Defendant  was  asked,  as  a  witness, 
in  his  own  behalf,  '*Have  you, 
since  you  have  been  in  the  posses- 
sion of  these  premises,  made  any 
improveqaents  on  the  property?" 
Plaintiff's  counsel  objected  to  the 
question,  and  the  trial  Judge  said 
''That question  can  be  raised  when 
they  fix  the  time.  Of  course  it 
must  be  what  improvements  he 
has  made  prior  to  1878.  For  the 
present  I  will  sustain  the  objec- 
tion." Defendant's  counsel  ex- 
cepted but  did  not  modify  the 
question  or  renew  it  in  any  form. 
The  referee  found,  in  the  former 
suit,  that  on  February  2,  1878, 
plaintiff  demanded  of  defendant 
one  undivided  seventh  of  the 
premises,  and  that  defendant  re- 
fused to  give  her  possession  of  any 
part,  denied  her  right  to  any  por- 
tion, and  claimed  to  own  the  whole. 
Defendant  proved  that  one  H., 
who  originally  owned  five  undivi- 
ded sevenths  of  the  premises,  as 
tenant  in  common  with  plaintiff, 
in  1863,  conveyed  the  entire  prem- 
ises to  one  L.,  who  mortgaged 
them  to  one  A.,  and  on  foreclosure 
of  the  mortgage  they  were  convey- 
ed to  one  C,  who,  in  1868,  with 
others,  conveyed  them  by  war- 
ranty deed  to  defendant. 

B.  B,  &  O.  N.  Burt,  for  applt. 

J.  A.  Hathway,  for  respt. 

Held,  The  defence  of  a  former 
recovery  may  have  been  admissible 
in  an  action  like  this,  under  the 
general  issue,  prior  to  the  Code,  2 


Hill,  478  ;  4  Barb.,  467  ;  but  since 
the  Code  it  must  be  specially 
pleaded.  Old  Code,  §149;  New 
Code,  §500;  16  N.  Y.,  297,  307; 
1  E.  D.  Smith,  17 ;  S.  C.  affd.,  12 
N.  Y.,  9;  35  Barb.,  298. 

Defendant  could  not  recover  for 
improvements  made  by  him  after 
he  was  expressly  notified  of  plain- 
tiff's claim  and  claimed  to  hold  in 
exclusion  of  it,  and  as  the  question 
by  defendant's  counsel  was  not 
limited  to  improvements  made  be- 
fore that  time  it  was  properly  ex- 
cluded. 

An  ouster  of  the  plaintiff  was 
proved.  9  Cow.,  530  ;  46  N.  Y., 
182. 

Judgment  and  order  affirmed. 

Opinion  by  Smith,  P,  J,;  Har- 
din  and  Barker,  JJ,,  concur. 


SELLING    OBSCENE    PIC- 
TURES. 

N.  Y.  Supreme  Court.  General 
Term.    First  Dept. 

The  People,  respts,,  v.  August 
MuUer,  appU. 

Decided  March  28,  1884. 

Upon  the  trial  of  an  indictmont  under  §  317 
of  the  Penal  Code  for  aclling  obscene  and 
indecent  pictures  the  question  as  lo 
whether  the  pictures  ure  indecent  and  ob- 
scene is  a  question  to  be  determined  by 
the  jury  from  an  inspection  of  the  pictures, 
as  one  person  is  as  competent  to  deter- 
mine such  a  question  as  another. 

Upon  such  trial  the  exclusion  of  evidence  of 
the  sale  by  othor  persons,  and  the  exhibi- 
tion elsewhere  of  pictures  of  a  somewhat 
similar  character  is  proper,  as  such  evi- 
dence is  immaterial. 

Appeal  from  a  judgment  of  the 
Court  of  Oyer  and  Terminer  of 
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the  City  of  New  York,  convicting 
defendant  of  misdemeanor  in 
selling  obscene  and  indecent  pic- 
tares. 

Upon  the  trial  there  was  no  dis- 
pute with  respect  to  the  sale  of 
the  pictures,  and  the  jury  were 
allowed  from  an  inspection  of  the 
pictures  to  determine  whether  or 
not  they  were  indecent  and  ob- 
scene. 

Evidence  on  behalf  of  defendant 
was  offered  and  excluded,  tending 
to  show  the  sale  of  pictures  of  a 
somewhat  similar  character  by 
other  persons,  and  the  exhibition 
of  similar  pictures  elsewhere. 

John  D.  Townsend,  for  applt. 

John  Vinceniy  for  respts. 

Heldy  That  the  jury  were  prop- 
erly allowed  to  determine  from  an 
inspection  of  the  pictures  as  to 
whether  they  were  indecent  and 
obscene.  The  statute  does  not  de 
fine  what  is  an  indecent  and 
obscene  picture,  and  the,  words 
used  are  to  be  understood  in  their 
ordinary  sense,  as  being  pictures 
offensive  to  chastity  and  delicacy, 
impure,  and  tending  to  excite 
libidinous  and  lustful  thoughts 
and  emotions,  and  one  person  is 
as  well  able  to  deXermine  such  a 
question  as  another.  8  Q.  B.  860; 
U.  8.  V.  Bennett,  U.  8.  Circ.  Ct. 
JRepts.    Op.  by  Blatchford,  J. 

Evidence  of  the  sale  of  pictures 
of  a  similar  character  by  other 
persons,  and  the  exhibition  of 
such  pictures  elsewhere,  was 
properly  excluded  8uch  evidence 
was  immaterial.  It  did  not  tend 
to  exculpate  defendant,  nor  have 
any  bearing  upon  the  question  at 

issue. 

Yol.  19-No.  lib. 


As  to  the  abstract  propositions 
which  the  Court  refused  to  charge, 
and  to  which  refusal  exception 
was  taken,  it  is  sufficient  to  say 
that  they  bad  no  such  bearing 
upon  the  evidence  in  the  case  as 
to  require  them  to  be  charged  as 
requested. 

Judgment  affirmed. 

Opinion  by  Daniels^  /.;  DaviSj 
P.  J.y  concurs. 


TRUSTS. 

N.  Y.  Supreme  Court.    General 
Term.     First  Dept. 

Annie  Cooke  Lawrence,  by 
guardian,  applt. ^  v.  Sarah  L. 
Cooke,  respi. 

Decided  March  7,  1884. 

The  sixth  and  seventh  clauses  of  the  testator's 
will  were  as  follows-  *^  Sixth:  The  residue 
of  my  estate,  both  real  and  personal,  *  * 
I  give,  devise  and  bequeath  to  my  daughter, 
Sarah  L.  Cooke,  to  have  and  to  hold  the 
same  unto  her  and  her  heirs  and  assigns 
forever.  Seven Oi:  I  commit  my  grand- 
daughter, Annie  C.  Lawrence,  *  *  to 
the  charge  and  guardianship  of  my  daugh- 
ter, Sarah  L.  Cooke,  in  whose  honesty,  good 
will  and  integrity  I  repose  the  utmost  con- 
fidence. I  enjoin  upon  her  to  make  such 
provisions  for  said  grandchild,  out  of  my 
residuary  estate  now  in  her  hands,  in  such 
manner,  at  such  times,  and  in  such  amounts 
as  she  may  judge  to  be  expedient  and  con- 
ducive to  tlie  welfare  of  said  grandchild, 
and  her  own  sense  of  justice  and  Christian 
duty  shall  dictate."  Held,  That  a  trust  was 
created  in  favor  of  Annie  C.  Lawrence  as 
a  burden  upon,  or  condition  of  the  enjoy- 
ment of  the  residuary  estate  of  Sarah  L. 
Cooke. 

Appeal  from  judgment  of  Special 
Term  dismissing  complaint. 

This  action  was  brought  to  ob- 
tain a  construction  of  the  will  of 
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Chancey  L.  Cooke,  deceased,  the 
grandfather  of  plaintiflP.  The  dis- 
pute was  predicated  of  the  sixth 
and  seventh  clauses  of  the  will, 
which  were  as  follows  : 

^'  Sixth: — The  residue  of  my  es- 
tate, *  *  1  give,  devise  and 
bequeath  to  my  daughter,  Sarah 
ij.  Cooke,  to  have  and  to  hold  the 
same  unto  her  and  her  heirs  and 
assigns  forever. 

''  Seventh:— \  commit  my  grand- 
daughter, Annie  C.  Lawrence, 
*  *  to  the  charge  and  guardian- 
ship of  my  daughter,  Sarah  L. 
Cooke,  in  whose  honesty,  good 
will  and  integrity  I  repose  the  ut- 
most confidence.  I  enjoin  upon 
her  to  make  such  provisions  for 
said  grandchild,  out  of  my  residu- 
ary '  estate  now  in  her  hands,  in 
such  manner,  at  such  times,  and 
in  such  amounts  as  she  may  judge 
to  be  expedient  and  conducive  to 
the  welfare  of  said  grandchild,  and 
her  own  sense  of  justice  and  Chris- 
tian duty  shall  dictate." 

It  was  contended,  on  behalf  of 
plaintiff,  that  a  trust  was  created 
by  the  seventh  clause,  its  language 
amounting  to  an  injunction  and 
command  that  the  grandchild 
therein  named  should  be  provided 
for. 

Lulce  A.  LocJcwood  and  Henry 
W.  Johnson^  for  applt. 

W.  H.  Darling,  for  respt. 

HeM,  That  in  considering  such 
a  question  the  first  and  paramount 
rule  to  be  applied  is  to  ascertain, 
if  possible,  the  intention  of  the 
testator.  1  Perry  on  Trusts,  §  114  ; 
1  Story's  Eq.  Jur.,  §  1068;  1  Jar- 
man  on  Wills,  832 ;  2  Redfield  on 
Wills,  415,  421. 


That  the  seventh  clause  of  tes- 
tator's will,  considered  with  refer- 
ence to  his  manifest  intention, 
meant  that  provision  should  be 
made  out  of  the  residuary  estate 
by  defendant  for  the  support  of 
plaintiff,  and  that  not  only  was 
such  the  intention,  but  the  words 
employed  in  said  clause  were  im- 
perative and  created  a  trust  for 
that  purpose,  as  a  burden  upon  or 
condition  of  the  enjoyment  of  the 
residuary  estate,  to  which  it  be- 
longed and  of  which  it  immediately 
became  a  part,  the  rasiduary  es- 
tate and  the  trust  being  created  at 
the  same  moment.  2  Bro.  Ch.  Ca., 
38;  1  Atk.,  469;  16  Jur.,  492;  3 
Meriv.,  437  ;  3  Sandf.,  566. 

1  Sim.,  642;  11  Clark  &  Fin. 
App.  Cases,  513,  H.  of  L.;  9  Sim., 
319;  L.  R.,  10  Eq.  Cases,  267; 
18  Beav.,  372 ;  3  Sm.  &  Gif.,  280 ; 
6  Mad.  Ch.,  434  ;  14  Sim.,  379 ;  3 
Irish  Rep.  Eq.,  629;  4  Irish  Ch. 
Rep.  N.  S.,  1  ;  II  Irish  Rep.  Eq., 
219;  5  Irish  Rep.  Eq.,  373;  2 
Drewry,  221  ;  1  Brown's  Ch.,  179; 
10  Weekly  Notes,  18  ;  114  Mass., 
66;  17  John.,  280;  70  Penn.  St., 
153;  19  Conn.,  342;  21  Conn.,  256; 
20  Penn.  St.,  268;  16  Ala.,  296;  6 
Florida,  61  ;  82  N.  Y.,  405  ;  1  T. 
&  C,  211  ;  81  N.  Y.,  366;  14 
W.  Dig.,  206,  distinguished. 

Judgment  reversed  and  judg- 
ment rendered  for  plaintiff. 

Opinions  by  Brady  and  Dan- 
iels, JJ>;  Davis,  P,  •/.,  dissented, 
on  the  ground  that  the  nature  and 
force  of  the  language  used  by  tes- 
tator in  the  seventh  clause  of  his 
will  was  not  such  as  to  impose  any 
specific  trust  upon  the  absolute 
estate  he  had  given  his  daughter 
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by  the  sixth  clanse  of  his  will  ; 
that,  on  the  contrary,  it  indicated 
very  strongly  his  intention  to  con- 
fide wholly  in  the  sense  of  justice 
and  right  of  his  daughter  to  do 
what  she  might  think  best  for  the 
granddaughter,  leaving  that  sense 
wholly  free  from  legal  trammel  or 
constraint. 


NEGLIGENCE.     PRA.CTICE. 

N.  Y.  SuPREMK  Court.     Ge?^ eral 
Term.    Third  Dept. 

Benjamin  Brouk,  respL,  v.  The 
Boston  &  Albany  Railroad  Co., 
appU. 

Decided  May,  1884. 

Where  the  evidence  as  to  whether  the  statu- 
tory signals  were  given  is  conflicting,  the 
question  is  one  for  the  Jury  to  determine. 

Wliere  plaintiff  testified  that  he  saw  the  en- 
gine standing  still  outside  the  highway, 
and  heard  no  warning  until  too  late  to 
avoid  the  accident,  EM,  That  the  ques- 
tion of  contributory  negligence  was  one  of 
fact  for  the  jury. 

Appeal  from  judgment  entered 
upon  verdict,  and  from  an  order 
denying  a  new  trial  on  the  min- 
utes. 

The  action  was  brought  to  recov- 
er damages  for  injuries  sustained 
by  the  plaintilT  in  consequence  of 
the  defendant's  negligence,  where- 
by the  defendant's  locomotive  and 
the  plaintiff's  wagon  came  in  con- 
tact and  the  plaintiff  was  thrown 
out  of  his  wagon. 

The  evidence  given  by  plaintiff 
tended  to  establish  negligence  on 
the  part  of  defendant,  because  of 
the  running  of  its  engine  upon 
plaintiff  when  crossing  its  track  in 
a  public  highway  without  signal 


or  warning  of  danger.  On  the 
other  hand  defendant's  servants, 
who  were  on  the  engine,  testified 
that  the  usual  signals  necessary 
and  proper  to  be  given  at  cross-  ' 
ings  were  given,  and  so  soon  as  the 
plaintiff's  situation  was  observed 
all  possible  means  were  used  to 
prevent  injury. 

The  plaintiff  recovered  a  verdict 
of  $1,500. 

John  Cadman^  for  applt. 

Andrews  <6  Edwards^  for  respt. 

Held^  That  on  this  condition  of 
the  proof  the  judge  properly  sub- 
mitted the  question  to  the  jury 
whether  warning  was  given  such 
as  would  have  guarded  plaintiff 
against  accident  in  approaching 
the  crossing  had  he  done  so  with 
reasonable  care. 

The  jury  having  found  a  verdict 
for  plaintiff, 

Held^  That  the  question  of  de- 
fendant' s  negligence  was  foreclosed    ' 
by  the  verdict. 

It  was  claimed  that  plaintiff  was 
not  free  from  fault,  but  was  in  fact 
guilty  of  contributory  negligence. 

Heldy  That  this  question,  also, 
was  for  the  jury,  under  the  evi- 
dence. 

Plaintiff  testified  that  he  saw, 
as  he  approached  the  crossing,  the 
engine  standing  still,  outside  the  * 
line  of  the  highway  and  about 
sixty-one  feet  from  the  place  of 
collision.  He  was  then  distant 
from  that  point  about  forty-four 
feet ;  that  after  this  he  neither  saw 
or  heard  any  indication  of  danger 
until  he  was  on,  or  nearly  on  the 
track,  when  he  saw  the  engine  ap- 
proaching and  nearly  upon  him  ; 
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that  it  was  then  too  late  to  avert 
accident.  He  testified  "I  thought 
there  was  no  danger,  becanse  it 
(the  engine)  was  standing  still,  and 
I  drove  on."  There  was  also  evi- 
dence tending  in  a  general  way  to 
corroborate  the  plaintiffs  state- 
ment. 

Eeld^  That  the  question  became 
one  of  fact,  upon  the  proof,  wheth- 
er the  plaintiflf,  in  proceeding  to 
make  the  crossing,  acted  with  rea- 
sonable care  and  prudence,  and 
that  the  judge  was  right  in  submit- 
ting the  case  to  the  jury  on  this 
question. 

That  the  case  came  within  the 
reasoning  of  the  court  in  Eaton  v. 
Erie  R.  Co.,  51  N.  Y.,  514,  551,  and 
in  Maginnisv.  N.  Y.  Cen.  &c.,  RR. 
Co.,  52  N.  Y.,  215,  260-1. 

Judgment  and  order  affirmed, 
with  costs. 

Opinion  by  BocJces^  J. ;  Board- 
man,  J.y  concurs ;  Learned,  P.  /., 
not  acting. 


SET-OFF. 

N.  Y.  Court  of  Appeals. 

Newcomb,  recr.,  respt.yV.  Almy, 
applt. 

Decided  June  17,  1884. 

An  insurance  company  issued  certain  paid 
up  endowment  policies  on  defendant's  life, 
but  failed  before  they  became  due  and  pay- 
able. At  tbat  time  it  held  a  past  due  note 
of  defendant's  and  a  claim  against  him  for 
money  liad  and  received.  In  an  action 
by  the  receiver,  on  such  note  and  claim, 
HM,  That  the  whole  reserve  value  of 
the  policies  was  not,  at  the  time  of  plain- 
tiff's appointment,  due  defendant  in  such 
sense  that  he  could  offset  it  ;  that  it  was 
not  a  case  of  mutual  credits  within  the 
meaning  of  2.  R.  S.,  47.  §  86. 


On  Dec.  7,  1871,  the  Atlantic 
Mut.  Ins.  Co.  issued  upon  the  life 
of  defendant  a  paid  up  endow- 
ment policy,  by  which  it  agreed  to 
pay  M.  A.  A.  $1,454  if  defendant 
died  before /Dec.  7,  1880,  or  if  he 
was  living  at  that  time  to  pay 
such  sum  to  him.  On  the  same 
day  it  issued  another  paid  up  en- 
dowment policy  for  $2,240  upon 
defendant's  life  for  the  term  of 
fourteen  years  and  the  company 
agreed  to  pay  the  amount  insured 
to  M.  A.  A.  upon  the  death  of  defen- 
dant, or  in  case  he  lived  until  Dec.  7, 
1886,  to  pay  the  amount  to  kim. 
Plaintiff  was  appointed  receiver  of 
said  company  in  August,  1877,  at 
which  time  the  reserve  value  of 
said  policies  was  $2,779.96.  The 
company  at  that  time  held  a  past 
due  note  of  defendant  for  $2,000, 
and  he  was  also  indebted  to  it  for 
$226.31,  for  money  had  and  re- 
ceived. Plaintiff  seeks  to  enforce 
payment  of  the  note  and  the  money 
had  and  received,  and  defendant 
claims  to  offset  the  reserve  value 
of  the  two  policies. 

Bvfus  W.  Peckham,  for  applt. 

Charles  J,  Buchanan^  forrespt. 

Held,  That  at  the  time  plaintiff 
was  appointed  receiver  the  whole 
reserve  value  of  the  two  policies 
was  not  due  defendant  in  such  a 
sense  that  he  could  avail  himself 
of  it  as  an  offset.  22  N.  Y.,  489; 
37  id,,  396.  This  is  not  a  case  of 
mutual  credits  between  the  Ins. 
Co.  and  defendant  within  the 
meaning  of  2.  K.  S.,  47,  §  36. 

Judgment  of  General  Term  for 
plaintiff  on  case  submitted  af- 
firmed. 
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Opinion  by  Earl^  J.  All  con- 
cur, except  HapallOy  /.,  not  vot- 
ing. 

CONSIDERATION. 

N.  Y.  Supreme  Court.  General 
Term.  Third  Dept. 

Maretta  L.  Stebbins,  respt,^  v. 
William  Breese,  applt. 

Decided  May,  1884. 

Plaintiff,  who  was  in  possession  of  certain 
premises  under  a  contract  to  purchase  of 
defendant,  heing  in  default  in  his  payments 
it  was  agreed  between  the  parties  that  the 
contract  should  be  cancelled,  possession 
surrendered  to  defendant  and  that  in  con- 
sideration thereof  defendant  should  pay  to 
plaintiff  whatever  the  premises  should  sell 
for  over  the  contract  price.  Reld,  That 
there  was  a  good  coDsideration  for  the 
agreement  and  that  these  premises  having 
been  sold  plaintiff  was  entitled  to  recover 
the  difference  between  the  amount  due  on 
the  contract  and  the  price  for  which  the 
premises  were  sold. 

Whether  simultaneous  conveyances  of  lands 
by  two  persons  to  each  other  were  intended 
as  sales  for  money  or  as  a  mere  trade  or 
exchange  of  lands  is  a  question  of  fact  for 
the  jury. 

A  statement  in  a  deed  of  a  sale  for  a  named 
consideration  duly  paid  is  an  admission  in 
writing  by  tlie  grantor  and  prima  fade  evi- 
dence that  the  premises  were  sold  for  the 
price  named,  and  that  he  had  been  paid 
such  sum  on  the  sale. 

Appeal  by  defendant  from  a 
jadgment  rendered  on  the  verdict 
of  a  jury,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial,  made 
on  the  minatesof  the  court. 

Action  for  breach  of  contract. 
Plaintiff  held  a  contract  of  pur- 
chase with  defendant,  dated  Sept. 
25,  1875,  by  which  the  latter 
agreed  to  sell  and  convey  to  the 
former  the    premises    therein  de- 


scribed, for  the  consideration  of 
$2,496.50,  to  be  paid  one  j'ear  from 
that  date,  with  interest ;  the  deed 
to  be  delivered  on  the  plaintiff's 
performance  of  the  agreement.  It 
was  therein  stipulated  that  in  case 
of  the  non -performance  of  the  con- 
tract by  the  plaintiff,  it  should  be 
void,  and  that  the  defendant  might 
then  re-enter  and  have  possession. 
Plaintiff  took  possession  of  the 
premises  under  the  agreement,  and 
continued  such  possession  until 
Jan.  24,  1877,  but  paid  no  part  of 
the  purchase  price.  On  that  day 
the  parties  agreed  upon  a  cancel- 
lation of  the  contract  of  purchase, 
and  for  the  surrender  of  posses- 
sion to  defendant,  in  consider- 
ation of  which  defendant  executed 
and  delivered  to  plaintiff  an  agree- 
ment under  seal — agreeing  that 
\ihen  said  premises  were  sold  by 
him  he  would  pay  to  plaintiff  all 
sums  of  money  which  he  should 
sell  the  same  for,  over  and  above 
the  amount  called  for  by  the  origi- 
nal contract,  with  interest,  taxes 
etc.,  which  he  might  be  compelled 
to  pay  prior  to  such  sale.  Defen- 
dant resumed  possession,  and  on 
the  24th  of  October  of  the  same 
year,  he  conveyed  the  premises  by 
warranty  deed  to  D.  at  a  consider- 
ation therein  expressed  of  $3,500. 
Plaintiff  recovered  a  verdict  for 
the  amount  claimed. 

George  W.  Ray^  for  applt. 

A.  F.  Oladding,  for  respt. 

Heldy  That  plaintiff  was  entitled 
to  recover  on  the  agreement  of 
Jan.  24,  1877,  the  difference  be- 
tween the  amount  due  defendant, 
estimated  according  to  the  provis- 
ions of  the  original    contract  of 
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Sept.  25,  1876,  and  $3,500,  the  con- 
sideration of  the  conveyance  to  D. 

That  the  agreement  of  Jan.  24th 
was  not  void  for  want  of  consider- 
ation. That  plaintiff  being  in 
possession  under  the  contract  of 
purchase  when  the  agreement  of 
Jan.  24  was  made,  and  defendant 
having  recognized  its  validity  by 
contmcting  for  its  cancellation  and 
with  restoration  of  possession  of 
the  premises  thereby  agreed  to  be 
conveyed,  there  was  an  admission 
of  the  existence  of  plaintiff's  equi- 
table right  under  the  contract,  and 
peaceful  surrender  of  possession 
was  proffered  by  one  party  and 
accepted  by  the  other. 

That  there  was,  therefore,  as  a 
consideration  for  defendant's  pro- 
mise, a  surrender  by  plaintiff  of 
an  admitted  right,  and  the  obtain- 
ing and  acceptance  of  benefit  and 
advantage  by  defendant,  which 
was  a  good  and  sufficient  consider- 
ation for  the  new  and  substituted 
agreement  between  the  parties. 

Also  held^  That  there  was  no 
well  grounded  objection  to  the 
validity  of  the  contract  for  want 
of  mutuality. 

It  appeared  that  the  premises 
were  conveyed  by  defendant  to  D. 
simultaneously  with  the  convey- 
ance of  other  premises  to  him  by 
the  latter.  The  consideration  of 
defendant's  conveyance  to  D.  was 
$3,500,  and  of  D's.  conveyance  to 
defendant,  $4,000;  the  latter  pay- 
ing to  the  former  $500  boot-money. 
It  was  claimed  that  the  transac- 
tion was  a  mere  trade  or  exchange 
of  lands,  and  not  a  sale  by  defen- 
dant of  his  premises  within  the 
meaning  of  the  agreement;  and 


that  plaintiff,  to  recover,  was 
bound  to  show  a  sale  for  money. 

Held^  That  the  transaction  be- 
tween defendant  and  D.  might  be 
examined  into  in  order  to  see  what 
was  agreed  upon  by  them  as  to  the 
consideration  of  the  premises  con- 
veyed. And  that  the  question  of 
fact  was  properly  left  to  the  jury 
to  determine. 

The  deed  from  defendant  to  D. 
stated  a  sale  of  the  premises  at  a 
consideration  of  $3,500  dvly  paid. 

Held^  That  this  was  an  admis- 
sion by  defendant  in  writing;  and 
in  the  absence  of  all  countervailing 
proof  made  out  the  plaintiff's 
case ;  it  being  evident  that  defen- 
dant had  sold  the  premises  for 
money— for  $3,500 ;  and  that  he 
had  been  paid  this  sum  on  the  sale. 
But  that  it  was  not  conclusive  of 
the  fact. 

Judgment  and  order  affirmed, 
with  costs. 

Opinion  by  BocJces  J.;  Learn- 
ed, P.  J.,  and  Boardman,  /.,  con- 
cur. 


ASSAULT  AND  BATTERY. 

N.  Y.  Supreme  Court.   General 
Term.    Fourth  Dept. 

Patrick    Crowley,     appU.^    v. 
Robert  Miller,  respt 

Decided  April,  1884. 

A  Roman  Catholic  priest  having  charge  of  a 
parish  under  his  bishop,  in  whom  is  the 
legal  title,  has  the  right  to  regulate  the 
price  and  occupancy  of  pews  and  to  eject 
from  the  church  parishoners  who  refuse  to 
comply  with  the  regulations. 

Assault  and  battery.     Plaintiff 
was  a  Roman    Catholic   and  at- 
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tended  the  church  of  which  the 
Rev.  James  O'Reilly  was  priest, 
acting  as  representative  of  the 
bishop,  in  whom  was  tested  the 
title  to  the  property.  The  church 
was  not  incorporated  and  had  no 
trustees  or  directors,  but  was 
under  the  exclusive  management 
of  the  priest.  Plaintiff  had  long 
occupied  pew  55,  but  had  no  deed 
or  written  lease  of  it,  or  any  con- 
tract relating  to  it,  except  that  for 
several  years  he  had  paid  an 
annual  rent  for  it.  The  priest  from 
time  to  time  assessed  the  pews  to 
raise  funds  to  apply  on  the  church 
debt,  and  among  others  assessed 
two  dollars  upon  pew  55.  Plaintiff 
refused  to  pay,  and  the  priest  re- 
fused to  accept  any  pew  rent  from 
him  until  the  assessment  was 
paid. 

Plaintiff  continued    to  occupy 
the  pew  for  two  or  three  years, 
until    January,    1879,   when    the 
priest  declared  all  the  pews  vacant, 
and  plaintiff  was  notified  of  it. 
Subsequently  pew  55  was  removed, 
and  the  priest  wrote  to  plaintiff, 
offering  him  pew  89,  and  saying, 
"'If  you  wish   to  pay  rent  for  it 
you  can  ;  if  you  don't  wish  to  pay 
rent  for   it,  you  may  nevertheless 
occupy  it,  at  least  for  the  present." 
That  was  June  1,  1879.     On  that 
day    plaintiff    went    to    church, 
taking  two  chairs,  and  sat  in   the 
vacant  space  where  the  pew  had 
stood.   He  was  requested  to  leave, 
but  instead  of  doing  so  he  used 
profane  language  and  loudly  de- 
manded   back   his    pew,  and   for 
several    minutes    addressed    the 
priest   with    violent   and    oppro- 
brious language.      On    the  next 


Sunday,  the  day  of  the  alleged 
assault  and  battery,  plaintiff  again 
entered  the  space  left  vacant  by 
the  removal  of  pew  55,  after  hav- 
ing been  requested  to  take  pew 
89,  which  he  refused  to  do.  De- 
fendant, who  was  a  special  police- 
man and  acting  under  the  priest's 
direction,  asked  plaintiff  to  leave 
pew  55  and  go  to  pew  89.  He  did 
not  comply,  whereupon  defendant 
took  him  by  the  collar  and  used 
sufficient  force  to  remove  him  from 
the  pew,  and  led  him  along  the 
aisle  for  a  short  distance,  when  he 
released  him,  and  plaintiff  walked 
out  of  the  church. 

TT.  P.  Ooodelle^  for  applt. 

Louis  Marsftall^  for  respt. 

Held^  That  the  priest  did  not 
exceed  his  powers,  which  are,  in 
this  country,  peculiar  to  the  Ro- 
man Catholic  church;  but  in  the 
established  church  in  England,  the 
parson,  under  the  ordinary,  had 
the  same  power  at  common  law. 
3  Hill,  26. 

As  there  was  no  promise  on 
plaintiff's  part  to  pay'  the  as- 
sessment it  could  not  have  been 
collected  from  him  by  action  at 
law.  10  Johns.,  217  ;  34  Barb.,  16. 
But  his  refusal  to  pay  on  reason- 
able demand  terminated  his  right 
to  occupy  the  pew.  There  is  no 
evidence  of  the  use  of  excessive 
force  in  removing  plaintiff. 

The  testimony  elicited  on  cross- 
examination  of  plaintiff  as  to  his 
conduct  on  the  tirst  two  Sundays 
was  rightfully  admitted,  as  it 
bore  upon  the  question  of  defend- 
ant's justification. 

Parol  proof  of  the  contents  of 
the  priest's  letter  to  plaintiff  was 
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competent.  The  letter  was  collat- 
eral, and  the  only  material  fact  it 
tended  to  prove  was  shown  by 
other  competent  evidence. 

Judgment  affirmed. 

Opinion  by  Smith,  P.  J.;  Har- 
din and  Barker^  JJ,y  concur. 


GIFTS. 


N.Y.  Supreme  Court.    General 
Term.     Fourth  Dept. 

Amelia  Smither,  respt.,  v. 
Elias  L.  Bissell  et  al.,  applts. 

Decided  April,  1884. 

A  gift  inter  vivos,  perfected  by  delivery  of  a 
deed  of  gift,  is  complete,  although  made 
without  consideration.  And  a  written  as- 
signment of  securities  without  delivery 
thereof  is  a  sufficient  declaration  that  the 
assignor  holds  the  same  in  trust  for  the  as- 
signee. 

Appeal  from  judgment  on  Spe- 
cial Term  decision  in  equit3\ 

Action  to  foreclose  a  mortgage 
executed  by  defendant  E.  L.  Bis- 
sell, and  to  cancel  a  discharge 
thereof. 

The  trial  judge  found  that  on 
Aug.  21,  1878,  the  mortgagee  exe- 
cuted and  delivered  to  plaintiff  an 
assignment  as  follows:  ''For 
value  received,  I  hereby  assign, 
transfer  and  convey  to  my  daugh- 
ter, Amelia  Bissell,"  (this  plain- 
tiff), "all  my  right,  title  and 
interest  to  and  in  the  within  mort- 
gage and  accompanying  bond, 
to  be  used  by  her  for  exclusive 
and  personal  benefit.  Lancaster, 
August  21,  1878."  (sd.)  ''Elias 
Bissell."  That  at  that  time  the 
bond  and  mortgage  in  suit  were 
present,  and  they  are  the  securi- 
ties referred  to  in  said  assignment, 


but  the  latter  was  never  attached 
to  them,  and  at  the  time  of  the  as- 
signment Elias  Bissell  owned  the 
same  and  had  full  right  to  assign 
them  and  give  a  good  title  thereto, 
and  they  were  produced  by  the 
assignor  and  exhibited  to  the  as- 
signee, who  took  them  into  her 
hands  and  inspected  them ;  that 
the  assignor  retained  possession 
of  the  securities,  keeping  them  in 
a  drawer  to  which  plaintiff  had 
access,  and  where  she  saw  them  at 
times  during  the  two  months  fol- 
lowing the  assignment,  but  that 
she  did  not,  after  the  assign- 
ment and  during  her  father's  life, 
have  actual  possession  of  said  bond 
and  mortgage,  or  collect  or  leceive 
anything  thereon,  but  that  after 
said  assignment  and  during  said 
assignor's  lifetime  the  mortgagor 
paid  him  certain  sums  which  the 
court  held  should  be  allowed  in 
payment  of  said  bond  and  mort- 
gage. The  court  also  found  that 
said  assignment  was  executed  in 
consideration  of  love  and  affection 
only,  and  as  a  gift,  and  that  said 
written  assignment  was  delivered 
with  the  intent  of  transferring  to 
plaintiff  the  absolute  title  to  the 
bond  and  mortgage.  Defendants 
put  in  evidence  a  writing  signed 
by  plaintiff,  dated  Aug.  13,  1877, 
by  which,  in  consideration  that 
her  father  had  assigned  to  her 
said  securities  and  also  another 
bond  and  mortgage,  she  agreed 
not  to  assume  any  ownership  or 
control  over  said  bonds  or  mort- 
ges  during  her  father's  lifetime, 
but  that  he  might  use  the  pay- 
ments made  the  same  as  if  the  as- 
signments   had    not    been   made. 
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The  court  found  that  said  last 
mentioned  instrument  having  been 
executed  prior  to  the  assignment 
the  latter  was  not  subject  to  the 
terms  of  said  instrument,  and  the 
same  was  not  a  part  or  counter- 
part of  said  assignment.  He  also 
found  that  on  May  12,  1879,  Elias 
Bissell  executed  to  Elias  L.  a  dis- 
charge of  said  securities,  which 
was  recorded,  and  that  before  the 
execution  thereof  Elias  L.  had 
notice  of  plaintiffs  ownership  of 
the  bond  and  mortgage  and  of 
said  assignment.  The  court  found 
that  said  mortgage  is  a  valid  and 
subsisting  lien  in  plaintiffs  hands 
for  the  amount  unpaid  upon  it, 
and  that  plaintiff  is  entitled  to 
judgment  cancelling  the  discharge 
and  for  a  foreclosure  of  the  mort- 
gage. 

Adelbert  Mool^  for  applts. 

C.  F.  Tabor,  for  respt. 

Held^  No  error.  The  written  as- 
signment passed  the  title,  as  be- 
tween the  parties  to  it,  without  a 
delivery.  Where  a  gift  inter 
vivos  is  perfected  by  delivery  of 
the  thing,  or  delivery  of  a  deed  of 
gift,  it  is  complete,  although  made 
without  consideration.  48  Barb., 
581,  590.  And  the  written  assign 
ment  was  a  sufficient  declaration 
that  the  assignor  held  the  securi- 
ties in  trust  for  plaintiff.  Id., 
and  cases  cited  by  Gilbert  J.,  p. 
591  :  14  Hun,  478,  and  cases  cited, 
p.  480. 

Judgment  affirmed,  with  costs. 

Opinion  by  Smith,  P.  /.  /  Har- 
din and  Barker,  JJ.,  concur. 


PLEADING.         MISJOINDER. 

N.  Y.  SuPKEMK  Court.   General 
Tekm.      First  Dept. 

Walter  J.  Welch,  applt,  v.  Ed- 
ward C.  Piatt,  respt. 

Decided  Maich  28,  1884. 

When  the  facts  set  forth  in  the  complaint  are 
sufflcieot  to  constitute  and  do  constitute 
but  a  single  cause  of  action,  a  demurrer  to 
the  complaint  of  a  miujoinder  of  causes  of 
action  will  not  be  sustained  because  the 
facts  in  the  complaint  arc  divided  and  u 
portion  set  forth  as  a  second  cause  of 
action.  Such  division  does  not  make  two 
causes  of  action  of  the  facts  which  consti- 
tute but  one. 

Appeal  from  order  sustaining  a 
demurrer  to  the  complaint. 

The  complaint  set  forth  a  usuri- 
ous loan  of  money,  and  the  execu- 
tion and  delivery  of  a  chattel 
mortgage  to  secure  the  loan,  and 
alleged  it  to  be  void  on  that  ground, 
and  that  it  should  be  surrendered 
up  and  cancelled.  The  complaint 
then  alleged,  as  a  second  cause  of 
action,  that  plaintiff  was  the 
owner  of  certain  personal  property 
included  in  the  mortgage,  and 
that  defendant,  without  process 
of  law,  wrongfully  took  this  prop- 
erty from  the  possession  of  plain- 
tiff and  unjustly  detained  it,  to 
the  damage  of  plaintiff  in  $8,000. 

W,  J,  Hardy,  for  applt. 

William  Wheeler,  for  respt. 

Held,  That  these  facts  present 
but  a  single  cause  of  action,  and 
that  is  for  the  taking  and  conver- 
sion of  the  property.  The  action 
has  been  brought  solely  for  that, 
and  the  relief  demanded  is  for  the 
recovery  of  its  value.  The  alle- 
gations with  respect  to  the  usuri- 


Vol.  19-No.  12. 


Digitized  by 


Gdo^^ci 


266 


NEW  YORK  WEEKLY  DIGEST. 


ous  loan  and  chattel  mortgage  are 
equivalent  to  the  allegation  that 
plaintiff  is  owner  of  the  property 
and  discloses  plaintiflTs  title.  41 
N.  Y.,  107;  14  Han,  62. 

The  division  of  the  complaint 
mentioned  does  not  make  two 
causes  of  action  of  the  facts  which 
create  but  one. 

The  appeal  from  the  order  sus- 
taining demurrer  was  regarded 
and  considered  by  consent  of 
counsel  as  an  appeal  from  an  in- 
terlocutory  judgment,  as  the  ap- 
peal from  the  order  could  not 
regularly  be  heard  under  the  pro- 
visions of  the  present  code. 

Order  and  judgment  reversed, 
and  judgment  on  demurrer  ordered 
for  plaintiff,  but  as  the  complaint 
was  so  framed  as  to  invite  the 
demurrer  served  on  behalf  of  de- 
fendant the  costs  of  the  appeal 
should  abide  the  event  of  the 
action,  with  leave  to  defendant  to 
answer  in  twenty  days  on  the 
usual  terms. 

Opinion  by  Daniels^  J,  ;  Davis, 
P.  .A,  and  Brady ^  J,,  concur. 


SLANDER.     EVIDENCE. 
DAMAGES. 

N.  Y.  SorpREME  Court.    General 
Term.     Third  Dept. 

Jennie    E.    Sturges,    respt.,    v. 
John  Wiltsie,  applt. 

Derided  May,  1884. 

In  an  action  of  slander  for  imputing  unchas- 
tity  to  a  female  wliere  the  defences  were 
justification  and  mitigating  circumstances, 
HM^  That  a  married  woman  might  testify 

.  tliat  plaintiff's  physical  appearance  was 
that  of  a  pregnant  woman ;  that  the  wit- 


ness was  competent  and  the  evidence  pro- 
per in  mitigation. 
The  answer  set  up  in  mitigation  many  facts 
which  tended  to  show  that  defendant  had 
grounds  for  believing  the  truth   of  the 
charge,  and  much  evidence  was  given  on 
the  trial  by  defendant's  witnesses  in  regard 
to  these  facte.      Held,  That  under  Code, 
§  585.  it  was    proper   for    defendant  to 
plead  the  facts,  and  that  as  he  had  given 
some  evidence  to  support  them,  it  was  error 
in  the  court  to  charge  that  if  defendant  set 
up  these  facts  without  knowing  that  he 
would  be  able  to  prove  the  truth  of  them 
the  jury  might  take  that  circumstance  to 
augment  plaintiff's  damages. 
This   was  an  action  of  slander 
for  imputing  unchastity  to  an  un- 
married woman.     The  answer,  be- 
sides pleading  a  justification,  set 
up  in  mitigation  many  facts  which 
tended  to  induce  in  plaintiff's  mind 
a  belief  in  the  charge   made  by 
him,  e.  g.,  that  she  appeared  to  be 
pregnant  and  exhibited  indications 
of  that  condition.     On  the  trial  a 
married  woman,  a  witness  for  de- 
fendant, was  asked  whether  plain- 
tiff appeared  physically  as  women 
do  when  in  that  condition.     The 
question  was  excluded.     Plaintiff 
recovered  $4,600. 

E,  D,    TFag'Ti^,  for  applt. 

F,  B.  Oilbertj  for  respt. 
Beld^    That    the    evidence  was 

proper.  The  witness  was  compe- 
tent, having  borne  children.  In 
People  V.  Eastwood,  14  N.  Y.,  162, 
it  was  held  proper  to  ask  for  the 
opinion  of  a  witness  whether  a 
person  was  drunk.  So  in  Blake  v. 
People,  73  N.  Y.,  586,  evidence 
was  allowed  that  the  grasp  of  one 
man  by  another  was  friendly.  The 
reason  of  these  decisions  must  be 
that  the  appearance  of  a  person 
consists  of  many  particulars,  some 
of  which  would  be  very  difficult  of 
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description.  This  evidence  was  pro- 
per not  only  in  justification  bnt 
also  in  mitifi^ation.  If  plaintiff's 
shape,  &G.,  were  such  that  women 
of  experience  would  testify  that 
she  appeared  like  a  pregnant 
woman,  such  evidence,  even  ad- 
mitting that  defendant's  utteran- 
ces were  untrue,  would  go  to  ex- 
cuse them. 

We  think  there  was  also  error  in 
the  charge.  Certain  matters  were 
alleged  in  mitigation,  among  them 
circumstances  which  might  tend  to 
show  intercourse  with  a  certain 
man,  pregnancy  and  the  subse- 
quent birth  of  a  child.  On  the 
other  hand  the  man  was  a  witness 
and  denied  the  charge,  and  a  phy- 
sician gave  testimony  which  might 
account  for  the  change  in  plain- 
tiff's size  and  appearance  from 
causes  in  no  way  affecting  her 
character.  On  this  evidence  the 
court  charged  that  if  a  defendant 
sets  up  a  justification  without 
knowing  that  he  will  be  able  to 
prove  it,  and  without  exercising 
ordinary  care  in  ascertaining  the 
truth  ;  if  he  does  it  carelessly  and 
recklessly,  in  bad  faith,  with  a 
view  to  harrass  the  plaintiff,  it  may 
be  taken  by  the  jury  to  augment 
the  damages.  The  Code,  §536, 
provides  that  in  an  action  for  slan- 
der defendant  may  prove  mitiga- 
ting circumstances,  notwithstand- 
ing he  has  pleaded  or  attempted 
to  prove  a  justification.  And  it 
seems  proper  to  plead  the  facts 
which  are  to  be  shown  in  mitiga- 
tion. This  was  all  that  defendant 
did.  It  is  unjust  to  say  that  at  the 
peril  of  increased  damages  the  de- 
fendant must    know    in    advance 


whether,  on  the  whole  evidence, 
the  jury  will  find  a  justification, 
or  only  a  mitigation.  In  Dis- 
ten  V.  Rose,  69  N.  Y.,  132, 
the  court,  referring  to  this 
provision,  which  was  much  tha 
same  under  the  Old  Code,  said 
that  when  there  was  a  total  fail- 
ure of  proof  in  this  direction  and 
the  circumstances  evince  malice 
in  reiterating  the  slander  in  the 
pleadings,  the  jury  might  take 
that  circumstance  into  considera- 
tion. But  in  this  case  there  was 
not  a  total  failure  of  proof,  but  on 
the  contrary  considerable  evidence. 
This  is  very  important  on  the  ques- 
tion of  malice. 

Judgment  reversed,  new  trial 
granted,  costs  to  abide  event. . 

Opinion  by  Learned^  P.  J. ; 
Boardman  and  Bockes^  JJ.^  con- 
cur. 


ESTOPPEL. 

N.  Y.  Supreme  Court.    General 
Term.    Third  Dept. 

Alida  F.  Flint,  appU.,  v.  Calvin 
H.  Bell  and  James  E.  Beller, 
respts. 

Decided  May,  1884. 

One  Donnan  in  1861  made  a  general  assign- 
ment and  made  plaintiff  a  preferred 
creditor.  The  assignee,  as  such,  paid  out 
more  money  than  the  value  of  the  real  and 
personal  estate  and  paid  all  D's.  debts 
except  plaintiff's  The  assignee  took  pos- 
session of  the  real  estate  and  remained  in 
possession  until  1879.  In  1876  he  deeded 
the  real  estate  to  the  defendant  Bell,  to 
whom  he  was  indebted.  Plaintiff  knew 
this  conveyance  was  to  be  made  and  was 
present  when  it  was  made  but  made  no 
objection  and  asserted  no  claim.  She  had 
lived  on  the  premises  from    1865  to  1878 
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and  was  related  to  Beller  and  Dorman. 
In  an  action  by  her  to  assert  her  claim 
as  a  preferred  creditor  and  to  have  said 
deed  set  aside,  Held,  That  she  was 
estopped. 

Plaintiff  was  a  sister-in-law  of 
one  Dorman,  who  in  1861  made  a 
general  assignment  to  defendant 
Beller  (plaintifTs  brother  in-law), 
preferring  plaintiff  as  a  creditor. 
Beller  disposed  of  all  the  personal 
property  in  paying  debts  of  Dor- 
man and  paid  out  as  assignee 
much  more  than  he  had  received 
for  the  value  of  personal  property 
and  more  than  the  value,  of  the 
real  estate  as  well.  He  told  plain- 
tiff he  would  pay  her  out  of  the 
real  estate,  which  consisted  of  a 
store.  He  took  possession  of  the 
store  and  so  remained  until  1879, 
when  this  action  was  commenced. 
In  1876  Beller,  being  indebted  to 
defendant  Bell,  executed  to  him  a 
deed  of  the  store.  This  action  is 
brought  to  set  aside  this  deed  as  a 
fraud  on  plaintiff.  The  Court 
found  that  plaintiff  knew  of  these 
negotiations  between  Beller  and 
Bell,  which  resulted  in  the  giving 
of  the  deed,  at  the  time  they  were 
made  ;  that  she  did  not  object  and 
gave  no  notice  of  any  claim  legal 
or  equitable  ;  that  she  was  present 
when  the  conveyance  was  made 
and  made  no  objection.  Plaintiff 
lived  upon  the  premises  from  1865 
to  1878.  The  case  is  reported  on  a 
former  trial  in  27  Hun.  155,  15  W. 
Dig., 30.  Defendants  had  a  verdict. 

O.  W.  Smith,  for  applt. 

C.  B.  Bell^  for  respts. 

Ileld^  That  plaintiff  was  estop- 
ped. It  appears  that  she  acquies- 
ced in  the  conveyance,  and  slight 


evidence  of  that  is  needed.  For  it 
appears  that  she  has  known  for 
many  years  that  Beller  was  treat- 
ing the  property  as  his  own.  He 
has  paid  out  as  assignee  more  than 
the  value  of  both  the  real  and 
personal  estate  which  he  has  re- 
ceived. Plaintiff  has  for  a  long 
time  neglected  to  compel  him  to 
discharge  the  duties  of  his  trust. 

Judgment  affirmed,  with  costs. 

Opinion  by  Learned,  P.  J.; 
Boardman  and  Bockes,  JJ.^  con- 
cur. 


EXECUTORS. 

N.Y.  SupuemeCouut.     General 
Term.    First  Dept. 

/7i  re  settlement  of  the  account 
of  Mary  Anne  Hutchinson,  execn- 
trix. 

Decided  March  28,  1884. 

Au  executor  may  be  required  to  account  be- 
fore the  surrogate  upon  the  application  of 
a  legatee,  creditor,  or  next  of  kin,  having  a 
demand  against  the  personal  estate  of  the 
deceased,  where  no  final  accounting  has 
been  had,  although  the  executor,  at  the 
time  of  being  required  to  account,  is  no 
longer  holding  the  estate  as  executor  but  as 
trustee,  and  such  executor  may  be  required 
to  attend  before  the  referee  appointed  to 
examine  and  pass  upon  the  issues  raised  by 
objections  to  the  account,  and  be  examined 
as  to  his  proceedings  as  such  executor. 

Appeal  by  the  executrix  from  an 
order  of  the  surrogate,  requiring 
her  to  attend  before  a  referee  ap- 
pointed to  examine  and  pass  upon 
the  issues  raised  by  objections  to 
her  account  and  be  examined  as 
to  her  proceedings  as  such  execu- 
trix. 

The  regularity  of  the  proceeding 
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before  the  surrogate  was  attacked 
substamially  upon  the  ground 
I  hat  I  he  executrix  held  the  estate 
of  the  testator  at  the  time  as  trus- 
tee under  his  will.  No  objection 
was  made  to  the  proceedings  until 
after  the  objections  to  the  account 
had  been  filed- 

CJias.  IL  Woodruff,  for  applt. 

0.  J,  Wells,  for  respt. 

Held,  That  under  the  provisions 
of  3  R.  S.,  6th  Ed.,  99,  §63;  Code, 
§2723,  the  executrix  could  be  re- 
quired to  account  upon  the  appli- 
cation of  any  person  having  a  de- 
mand against  the  personal  estate 
of  the  deceased,  either  as  creditor, 
legatee,  or  next  of  kin.  Code, 
§2726;  ICom.,  206;  85  N.  Y., 
661. 

By  not  objecting  to  the  regu- 
larity of  the  proceeding  until  after 
the  objectif  ns  to  the  account  had 
been  filed  the  executrix  acquies- 
ced in  the  regularity  of  the  pro- 
ceedings, and  cannot,  therefore, 
be  heard  to  question  their  regu- 
larity. But,  irrespective  of  acqui- 
escence, the  executrix  was  legally 
liable  to  be  called  upon  to  give 
evidence  as  a  witness  in  support  of 
the  objections  to  her  accounts. 
This  right  has  been  secured  by 
§828  of  the  Code.  It  was  the 
duty  of  the  executrix  to  have  ap- 
peared and  submitted  to  the  exam- 
ination directed  by  the  order  from 
which  the  appeal  has  been  taken. 

Order  affirmed,  with  $10  costs 
and  disbursements. 

Opinion  by  Daniels,  J.;  Da- 
vis, P./.,  and  Brady,  J.,  concur. 


MANDAMUS.     REDEMPTION. 

N.  Y.  SuPKEME  Court.    General 
Term.     Third  Dkpt. 

William  Youmans  v.  Marcus 
L.  Terry. 

Decided  May,  1884. 

It  is  error  for  the  court  to  grant  a  mandamus 
under  seal  upon  a  motion  in  an  action. 
Mandamus  is  now  a  state  writ  and  should 
be  applied  for  in  a  separate  proceeding. 

Where  a  judgment  creditor  wishes  to  redeem 
from  a  sale  of  real  property  by  a  sheriff  he 
must  pay  the  amount  bid  on  the  sale  with 
interest.  It  is  not  enough  to  pay  the 
amount  due  on  the  judgment  under  which 
the  sale  was  had. 

An  order  was  granted  in  tliis  ac- 
tion directing  the  sheriflf  to  show 
cause  why  he  shonld  not  execute 
a  deed  of  certain  premises  to  one 
Neish.  Upon  the  return  day  the 
court  made  an  order  granting  a 
peremptory  mandamus  under  the 
seal  of  the  court,  requiring  the 
sheriff  to  execute  said  deed.  It 
appeared  that  in  June,  1874,  plain- 
tiff recovered  a  judgment  in  the 
action  above  entitled  against  de- 
fendant for  $716.53 ;  by  virtue 
thereof  the  sheriflF,  in  Oct.,  1882, 
sold  the  premises  to  plaintiff  for 
$1,000  and  gave  him  the  certificate. 
In  1879  defendant  brought  an  ac- 
tion against  plaintiff  to  cancel  this 
judgment,  but  in  Aug.,  1883,  it 
was  decided  therein  that  there  was 
still  due  plaintiff  on  said  judgment 
$768.55  with  interest  from  Aug.  1, 
1883.  On  Jan.  7,  1884,  plaintiff 
assigned  to  one  Theodore  Terry 
his  certificate  of  sale,  but  did  not 
assign  his  judgment  in  this  action. 
At  the  same  time  he  assigned  to 
Theodore       another       judgment 
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against  defendant,  for  $284.91,  be- 
ing costs  in  the  cancellation  suit. 
Theodore  Terry  paid  plain  tiflf 
$1,000  and  discontinued  a  suit 
which  he  had  against  him.  On 
the  same  day  Neish  (who  was  as- 
signee of  a  judgment  gotten  by 
one  Griswold  against  defendant 
in  1874)  paid  the  sheriff  $832.07  to 
redeem  from  the  sale  to  plaintiff 
in  Oct.,  1883.  Theodore  Terry 
claims  a  deed  under  his  assign- 
ment of  the  certificate,  regarding 
the  redemption  as  void,  and  Neish 
claims  a  deed  under  said  attempt- 
ed redemption.  The  court  decided 
as  above,  in  favor  of  Neish.  The- 
odore Terry,  who  was  permitted 
to  come  in  and  defend  the  motion, 
appeals. 

Wm.  <fe  J".  B.  OUason,  for 
applt. 

YoumanSj  Adee  &  Youmans^ 
for  respt. 

Held^  That  the  order,  in  its 
present  form,  was  improperly 
granted  in  any  event.  A  man- 
damus is  what  is  now  called  a  state 
writ  and  isbues  in  the  name  of  the 
People.  It  requires  a  notice  of 
motion  or  order  to  show  cause  why 
a  mandamus  should  not  issue. 
Code  Civ.  Pro.,  §  2070.  It  must 
be  applied  for  in  a  distinct  and 
separate  proceeding.  Perhaps  an 
order  could  have  been  made  in 
this  action  directing  the  sheriff  to 
execute  the  deed,  if  the  moving 
party  was  entitled  to  it.  But 
that  was  not  done. 

The  redemption  attempted  by 
Neish  was  not  effectual.  To  re- 
deem, the  judgment  creditor  must 
pay  the  sum  of  money  which  was 
paid   at    the  sale    with    interest. 


Code  Civ.  Pro.,  §  1460.  That  sum 
was  $1,000,  and  Neish' s  payment 
was  only  $832.07.  It  is  said  that 
in  the  cancellation  action  it  was 
decided  that  there  was  due  upon 
the  judgment  a  less  sum  than  the 
original  recovery.  If  this  be  so 
we  think  it  does  not  affect  the 
question.  The  sale  took  place  in 
1882,and  the  other  action,although 
decided  in  1882,  was  pending  when 
the  sale  was  made.  Defendant  did 
not  restrain  the  sale,  nor  move  to 
have  it  set  aside,  or  claim  that 
plaintiff  should  refund  to  him  the 
amount  due  on  the  judgment,  orin 
default  surrender  to  plaintiff  the 
certificate.  The  certificate  re- 
mained good,  therefore,  in  the 
hands  of  plaintiff  and  is  good  in 
the  hands  of.  Theodore  Terry,  his 
assignee,  even  though  he  be  not 
assignee  of  the  judgment  also. 
The  latter' s  right  to  a  deed  could 
only  be  defeated  by  a  legal  re- 
demption within  the  statutory 
time.     That  was  not  done. 

Order  reversed,  with  costs  of 
appeal  under  §  3240,  and  motion 
denied,  with  $10  costs,  and  the 
sheriff  directed  to  execute  and  de- 
liver the  deed  to  Theodore  Terry. 

Opinion  by  Learned^  P.  /.  / 
Boardman  and  Bockes,  Jf.y  con- 
cur. 


APPEAL.     TRUSSEES.     COM- 
MISSIONS. 

N.  Y.  Supreme  Court.  General 
Term.     First  Dept. 

In  re  accounting  of  Peter  A.  H. 
Jackson  as   testamentary   trustee. 

Decided  March  28,  18rt4. 
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Aa  appeal  f  mm  the  decree  of  a  Surrogate  is 
OD]y  required  to  be  heard  upon  a  case  under 
§  2576  of  the  Code  when  the  decree  ap- 
pealed from  was  rendered  upon  the  trial  by 
tbe  Surrogate  of  an  issue  of  fact. 

In  case  such  decree  was  not  rendered  upon 
the  trial  of  an  issue  of  fact  an  appeal  may 
be  brought  on  without  a  case  under  the 
practice  provided  for  by  the  latter  part  of 
§998  of  the  Code. 

When  by  the  terms  of  the  will  and  the  de- 
cree of  the  Surrogate  a  fund  is  set  apart 
with  direction  that  the  same  be  invested  for 
and  the  proceeds  paid  to  a  beneficiary  for 
life,  and  at  his  death  such  fund  was  di- 
rected to  be  paid  to  a  legatee  named,  the 
executor  after  setting  apart  and  investing 
such  fund  is  entitled  on  the  death  of  the 
beneficiary  to  commissions  as  trustee  upon 
the  investment  and  disbursement  of  the 
amount  in  addition  to  the  commissions 
previously  allowed  to  him  as  executor. 

Appeal  by  the  trustee  from  so 
much  of  the  decree  of  the  Surro- 
gate as  charged  him  with  interest 
aud  denied  him  commissions  oh 
the  settlement  of  his  accounts. 

The  testator  by  his  will  directed 
his  executor  to  set  apart  a  certain 
sum  and  pay  the  income  to  C  P. 
R.  during  her  life  and  at  her 
death  the  principal  sum  to  P.  B. 
R.  A  final  decree  was  made  by 
the  Surrogate  March  16,  1883,  set- 
tling the  accounts  of  the  executor 
and  allowing  him  commissions 
upon  the  sum  named,  and  such 
decree  directed,  following  the  pro- 
visions of  the  will,  that  said  sum 
mentioned  be  set  apart  and  that 
the  income  therefrom  be  paid  to  C. 
P.  R.  during  her  life  and  at  her 
death  the  principal  to  P.  B.  R. 
Such  direction  was  carried  out  and 
the  fund  deposited  with  the  trust 
company  as  a  separate  fund  for 
the  purposes  named. 

On  July  19,  1883,  C.  P.  R.,  the 
beneficiary,   died,  and   upon    the 


settlement  of  his  account  as  to  the 
legacy  named  the  Surrogate  de- 
clined to  allow  the  executor  com- 
missions. The  executor  was 
charged  with  interest  on  the  fund 
for  a  period  of  two  months  after  he 
was  directed  to  invest  it.  Objec- 
tion was  taken  by  the  respondent 
on  the  appeal  that  the  same  was 
not  regularly  before  the  court  for 
the  reason  that  no  case  had  been 
settled. 

H.  M.  Colly er^  for  applt. 

Jerolomon  &  Arrowsmith,  for 
respt. 

Held^  That  inasmuch  as  the  de- 
cree was  not  made  by  the  Surro- 
gate on  the  trial  of  an  issue  of 
fact  no  case  was  necessary  under 
§  2fi76  of  the  Code.  That  the  prac- 
tice provided  for  by  §  998  of  the 
Code  permitted  the  hearing  of  the 
appeal  without  a  case. 

That  commissions  should  have 
been  allowed  the  executor  on  this 
settlement  of  his  accounts  as  to 
the  legacy  aforesaid,  the  same  hav- 
ing been  set  apart  and  separately 
invested  under  the  decree.  88 
N.  T.,  121;  29  Hun,  622.  The 
case  of  Hall  v.  Hall,  78  N.  Y., 
635,  does  not  conflict  with  this 
view. 

Decree  affirmed  as  to  interest,  as 
the  fund  was  only  deposited,  al- 
though ordinarily  a  longer  time 
than  two  months  would  be  allowed 
to  make  the  investment  to  be 
made,  55  N.  T.,  625;  88  N.  Y., 
169,  and  reversed  as  to  commis- 
sions which  are  allowed.  Dis- 
bursements of  appeal  only  allowed 
appellant. 

Opinion  by  Daniels ^  J.;  Davis, 
P.  J.,  and  Brady,  J.y  concur. 
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SUPERVISORS.     APPEAL, 
COSTS. 

N.  Y.  Supreme  Court.  General 
Term.     Third  Dept.   * 

The  People  ex  rel.  John  S. 
Burhans  et  al.,  Supervisors  of  the 
City  of  Kingston  and  the  Citj'  of 
Kingston  v.  The  Board  of  Super- 
visors of  Ulster  County. 

Decided  May,  1884. 

Power  and  duty  of  a  Board  of  Supervisors  in 
auditing  and  allowing  the  costs  and  ex- 
penses incurred  by  that  body  in  making 
defence  to  an  appeal  taken  by  the  Super- 
visors of  certain  towns  to  the  State  As- 
sessors under  the  act  of  1859  (Ch.  812),  "to 
equalize  the  State  tax  among  the  several 
counties  of  the  State  "  and  the  amendment 
of  1880. 

What  items  of  "  costs  and  expenses"  of  such 
appeal  are  properly  allowable  by  the  Board 
of  Supervisors. 

The  authority  to  audit  in  such  a  case  is  con- 
ferred upon  the  Board  of  Supervisors,  not 
upon  the  court  ;  and  when  an  audit  of 
the  bills  for  costs  and  expenses  of  the  ap- 
peal has  been  made  by  the  Board  in  a  regu- 
lar and  orderly  manner,  such  audit  is  con- 
clusive upon  the  court  upon  certiorari  to 
review  the  action  of  the  Board. 

It  IS  not  a  valid  objection  to  the  action  of  the 
Board  of  Supervisors  in  auditing  such  bills 
that  the  statute  under  which  they  act 
makes  them  judges  in  their  own  case. 

Certiorari  to  the  Board  of  Su- 
pervisors of  Ulster  County  to  re- 
view and  correct  the  action  of 
such  Board  in  auditing  the  costs 
and  expenses  incurred  by  that 
body  in  making  defence  to  an  ap- 
peal taken  to  the  State  Assessors 
under  the  Act  of  1859,  Ch.  312, 
and  the  amendment  of  1880,  Ch. 
80,  §  15. 

Tlie  return  showed  that  the 
relators,  in  1882,  appealed  to  the 
State  Assessors  from  the  decision 


of  the  Board  in  the  matter  of  the 
equalization  and  correction  of  the 
assessment  rolls  of  the  several 
towns  in  the  county,  including 
those  of  the  City  of  Kingston. 
The  appeal  was  sharply  litigated, 
and  great  expense  was  incurred  in 
its  prosecution  and  defence.  The 
appeal  was  finally  dismissed  on 
the  merits,  and  in  Nov.,  1883,  the 
decision  of  the  State  Assessors,  so 
adjudging,  was  made  and  filed. 
The  bills  for  the  expenses  incurred 
by  the  Board,  itemized  and  duly 
verified,  were  first  presented  to  the 
Assessors  and  afterwards  to  the 
Board  of  Supervisors  when  in 
regular  session,  for  audit  and  as- 
sessment. The  bills  were  examined 
and  audited  according  Co  the  or- 
dinary and  regular  course  of  busi- 
ness, and  their  amount  to  the 
extent  of  $18,337.18,  was  by  the 
Board  assessed  and  levied  upon 
the  City  of  Kingston,  here  repre- 
sented by  the  relators,  the  super- 
visors of  that  city. 

The  bills  were  referred  to  a  com- 
mittee of  three  member^s  of  the 
Board,  who  made  a  report  in 
writing,  returning  the  itemized 
bills,  abstracted  as  allowed  and 
certified  in  their  report,  and  re- 
commending their  audit  according 
to  the  abstracts  submitted.  The 
report  was  considered  and  the  bills 
were  formally,  by  resolution,  au- 
dited by  the  Board  to  the  several 
parties,  and  in  the  amounts  speci- 
fied in  the  abstracts. 

John  J.  Linson,  for  relators. 

Alton  B.  Parker,  for  respts. 

Heldy  That  the  auditing  of  the 
bills  was  regular  and  orderly  in 
every  respect.   That  it  was  for  the 
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Board  to  determine  the  right  and 
jastice  of  the  claims  which  went 
to  make  up  the  sum  to  be  allowed 
for  costs  and  expenses. 

That  it  was  for  that  body  to  de- 
termine, in  its  discretion  and  judg- 
ment, whether  the  items  set  forth 
in  the  bills  were  ''costs  and  ex- 
penses" arrising  from  the  appeal 
and  connected  therewith,  and 
whether  they  were  actually  in- 
curred and  were  right  and  proper 
to  be  allowed  in  view  of  the  law 
and  the  circumstances  of  the  case. 

That  the  term  ''costs  and  ex- 
penses,'' used  in  the  statute,  were 
not  synonymous  with  costs  and 
disbursements  in  an  action,  but 
should  be  construed  with  reference 
to  the  context  and  the  subject 
matter  to  which  they  were  intended 
to  apply. 

That  the  law  was  intended  to 
afford  an  indemnity  or  protection 
against  the  cost  and  expenses  of 
the  defence,  of  whatever  nature 
they  might  be,  provided  they  arose 
out  of,  or  from,  or  were  connected 
with  the  appeal,  and  were  actually 
incurred,  and  were  fair  and  just  in 
amount. 

Certiorari  and  proceedings 
thereon  dismissed,  with  ISO  costs 
and  disbursements  against  the 
relators,  under  §  2143  of  the  Code 
of  Civil  Procedure. 

Opinion  by  Bockes^  J,;  Learned^ 
P.  «/".,  and  BoardmaUy  /.,  concur. 


SURETYSHIP.      GUARDIANS. 

N,  Y.  Court  of  Appeals. 

Dodge,  an  infant,  respt.,  v.  St. 
John,  appU. 

Vol.  19-No.  12a. 


Decided  June  10,  1884. 

A  surety  on  a  bond  for  faithful  performance 
of  duty  by  a  special  guardian  and  that  he 
shall  pay  over,  Ac,  according  to  the  order 
of  the  court,  cannot,  to  escape  liability,  as- 
sail the  procedings  under  which  his  prin- 
cipal received  the  moneys  which  he  refuses 
to  pay  over.  The  order  of  the  court  direct, 
ing  their  payment  is  conclusive  on  the  guar- 
dian and  measures  the  liability  of  the 
surety. 

The  omission  of  a  penalty  in  such  a  bond 
does  not  a£Fect  its  validity,  but  makes  the 
liability  commensurate  with  the  condition. 

This  was  an  action  upon  a  bond 
executed  by  defendant  on  the  ap- 
pointment of  T.,  special  guardian 
of  plaintiff,  in  proceedings  for  the 
sale  of  her  real  estate.  Defendant 
undertook  that  T.  should  faith- 
fully perform  the  trust  reposed  in 
him  as  guardian,  and  *^  pay  over, 
invest  and  account  for  all  moneys 
and  secarities  received  by  him  as 
such  guardian  according  to  the 
order  of  the  court."  The  special 
guardian  sold  the  interest  of  the 
infant  in  the  lands  described  in 
the  application  and  received  the 
proceeds.  Upon  being  required 
to  account  an  order  was  made  di- 
recting him  to  pay  over  to  the  gen- 
eral guardian  of  the  plaintiff  the 
sum  remaining  in  his  hands  of  the 
proceeds  of  the  sale,  which  order 
was  modified  as  to  amount  by  the 
General  Term.  Defendant  has  re- 
fused to  comply  with  this  order. 
Defendant  claims  that  as  the  in- 
terest of  the  infant  in  the  land  di- 
rected to  be  sold  was  contingent 
and  not  vested,  and  not  subject  to 
be  sold  under  the  order  of  the 
court,  he  is  not  liable  upou  the  un- 
dertaking. 

Thornton  A.  Niven^  for  applt. 

Oeo.    W.  Weianty  for  respt. 

Digitized  by  VjOOQ  IC 


274 


NEW  YORK  WEEKLY  DIGEST. 


Held^  That  assuming  that  the 
infant's  interest  in  the  real  estate 
sold  was  a  contingent  remainder 
and  not  subject  to  sale  under  this 
statute,  this  action  can  be  main- 
tained. The  special  guardian  had 
no  right  to  retain  or  appropriate 
the  money  received  by  him  as  such. 
He  was  the  oflBcer  of  the  court, 
bound  to  obey  its  directions  in  re- 
spect to  the  fund.  To  whom  it 
may  ultimately  belong  neither  he 
nor  his  surety  have  any  interest. 
If  the  sale  was  void  it  may  by  the 
consent  of  the  parties  be  carried 
out  when  the  infant  comes  of  age. 
Defendant  bound  himself  by  his 
contract  as  surety  that  the  special 
guardian  would  pay  over  the  fund 
received  by  him  and  obey  the  or- 
ders of  the  court.  Defendant  can- 
not, to  escape  liability,  assail  the 
proceedings  under  which  his  prin- 
cipal received  the  money.  The 
order  of  the  General  Term  is  con- 
clusive as  to  the  liability  of  the 
special  guardian  and  measures  the 
liability  of  his  surety.  18  N.  Y., 
463;  58  id.,  316. 

The  omission  of  a  penalty  in 
such  a  bond  does  not  affect  its  va- 
lidity, but  makes  the  liability 
commensurate  with  the  condition. 

Judgment  of  General  Term,  af- 
firming judgment  for  plaintiff,  af- 
firmed. 

Opinion  by  Andrews^  J.  All 
concur. 


TRUSTEES.  COMMISSIONS. 

N.  Y.  Court  of  Appeals. 

In  re  petition  of  Allen  for  leave 
to  resign. 


Decided  June  17,  1884. 

On  the  acceptance  of  the  resignation  of  a 
trustee  and  his  discharge  from  the  trust  the 
court  has  power  to  award  him  an  allowance 
for  commissions,  and  if  within  the  statu- 
tory limit  its  amount .  is  discretionary  and 
not  subject  to  review  in  this  court 

See  S.  C,  16  W.  Dig.,  282. 

The  petitioner  was  one  of  sev- 
eral trustees  appointed  to  carry 
out  a  I  rust  created  by  the  will  of 
W.  Upon  his  petition  and  for 
reasons  satisfactory  to  the  Supreme 
Court  his  resignation  was  accepted 
and  a  successor  appointed.  The 
Special  Term  allowed  him  one  half 
of  one  per  cent,  commission, 
amounting  to  $1,562.15,  as  for  re- 
ceiving the  capital  or  body  of  the 
estate.  On  appeal  the  General 
Term  reduced  this  allowance  to 
11,064.97,  Both  parties  conceded 
that  the  Supreme  Court  had  juris- 
diction to  accept  the  resignation  of 
the  petitioner  and  discharge  him 
from  the  trust  upon  such  terms  as 
the  rights  and  interests  of  the 
persons  aflfected  by  its  execution 
might  require.  One  party  claims 
that  the  allowance  of  commissions 
is  too  small  and  the  other  that  no 
commissions  should  have  been 
allowed, 

J.  B.  Adams ^  for  applt. 
A.  J,  Abbotty  for  respt. 

Heldy  That  it  follows,  from  the 
concession  that  the  trustee  was 
duly  appointed,  that  he  assumed 
the  responsibility  and  entered 
upon  the  discharge  of  the  duties 
of  his  office  and  has  in  no  respect 
failed  in  performance.  If  he  was 
given  an  allowance  for  commis- 
sions it  was  as  one  of  the  terms  or 
conditions  of  his  discharge.     The 
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coart  had  power  to  award  it,  and 
within  the  statutory  limit  by 
which  fees  are  allowed  to  execu- 
tors and  trustees  its  amount  is 
discretionary.  If  the  petitioner 
accepts  the  relief  asked  for  he 
must  take  it  upon  such  terms  and 
conditions  as  the  court  thinks 
proper  to  impose,  1  R.  S.,  730, 
§  69,  and  as  those  in  question  are 
not  beyond  its  jurisdiction  they 
are  not  subject  to  review. 

Appeal  dismissed,  and  order  of 
General  Term  affirmed. 

Opinion  by  Dwnforth^  J.  All 
concur. 


MEDICAL   COLLEGES. 

N.  Y.  Court  of  Appeals. 

The  People,  respts.^  v.  Gunn  et 
al.,  appUs. 

Decided  June  17,  1884. 

Chap.  319,  Laws  of  1S4S,  and  the  acts  amen- 
datory thereof,  do  not  authorize  the  form- 
ation of  medical  colleges. 

Chap.  867,  Laws  of  1882.  legalizing  certain 
colleges,  has  reference  only  to  scientific  and 
literary  colleges  organized  and  authorized 
to  be  organized  under  the  act  of  1848,  in 
whose  organization  there  had  been  some 
imperfection,  and  did  not  apply  to  medical 
colleges. 

Bince  the  passage  of  chap.  184,  Laws  of  1858, 
no  medical  college  could  be  organized 
except  as  provided  in  said  act  of  1858  or  by 
special  charter. 

Affirming  8.  C,  17  W.  Dig.,  588. 

This  was  an  action  in  the  nature 
of  a  quo  warranto^  charging  de- 
fendants with  illegally  acting  as  a 
corporation  under  the  name  and 
style  of  the  ''United  States  Medi- 
cal College '' of  the  City  of  New 
York.  They  claim  to  have  been 
legally  incorporated  under  Chap- 


ter 319,  Laws  of  1848,  and  the  acts 
amending  the  same  and  supple- 
mentary thereto.  That  act  was 
entitled:  "An  act  for  the  incor- 
poration of  benevolent,  charitable, 
scientific,and  missionary  societies." 
Section  1  as  originally  enacted 
provided,  that  ''  any  five  or  more 
persons  of  full  age,  citizens  of  the 
United  States,  a  majority  of  whom 
shall  be  citizens  of  this  state,  who 
shall  desire  to  associate  themsel- 
ves for  benevolent,  charitable, 
scientific  or  missionary  purposes, 
may  make,  sign  and  acknowledge 
a  certificate"  and  become  incor- 
porated. Chapter  61,  Laws  of 
1870,  amending  said  act  of  1848, 
provided,  that  it  should  **be  deem- 
ed to  authorize  the  incorporation 
of  any  society  for  the  purpose  of 
establishing  and  maintaining  any 
educational  institution  or  chapel 
or  place  of  christian  worship,  or 
any  parsonage,  rectory  or  official 
residence  of  any  bishop,  pastor  or 
minister  of  any  christian  church 
or  association."  Section  3  of  that 
act  provided,  that  '*any  university 
or  college  incorporated  under  the 
said  act,  or  under  this  act, 
may  take  and  hold  by  gift, 
grant,  devise  or  bequest,  pro- 
perty or  endowment,  not  exceed- 
ing in  value  or  amount  one  million 
of  dollars."  Section  1  of  the  act 
of  1848  was  amended  by  chapter 
649  of  the  Laws  of  1872  so  as  to 
read  as  follows :  **Any  five  or  more 
persons  of  full  age,  a  majority  of 
whom  shall  be  citizens  of  and  resi- 
dents within  the  state,  who  shall 
desire  to  associate  themselves  to- 
gether, for  benevolent,  charitable, 
literary,  scientific,  missionary  or 
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mission  or  other  Sunday  school 
purposes,  or  for  the  purpose  of 
mutual  improvement  in  religious 
knowledge,  or  the  furtherance  of 
religious  opinion,  or  for  any  two 
or  more  such  objects  combined, 
may  make,  sign  and  acknowledge  " 
a  certificate  and  become  incorpor- 
ated. 

F.  J.  Fithian^  for  applts. 

Edward  G.  Ripley^  for  respts. 

Held^  That  these  acts  did  not 
authorize  the  formation  of  a  medi- 
cal college.  It  was  not  the  pur- 
pose of  the  Legislature  to  author- 
ize any  five  citizens  at  any  time 
and  place,  and  without  any  res- 
trictions, to  organize  an  institution 
which  could  in  its  own  way  and 
upon  such  loose  and  liberal  terms 
as  it  chose  to  prescribe,  issue 
diplomas  to  its  graduates  and  con- 
fer upon  them  the  degree  of  doctor 
of  medicine. 

Before  the  passage  of  Chapter 
184,  Laws  of  1853,  an  act  in 
relation  to  medical  colleges,  the 
only  way  for  the  incorporation  of 
a  medical  college  was  either  by 
special  charter  granted  by  the 
Legislature  or  under  the  General 
Act  of  April  5,  1813,  and  no  medi- 
cal college  could  thereafter  be  or- 
ganized in  this  state  except  in  the 
way  prescribed  in  the  act  of  1853 
or  by  special  charter  granted  by 
the  Legislature. 

Defendants  claimed  that,  if  their 
college  was  originally  incorporated 
illegally,  the  corporation  was  le- 
galized by  chapter  367  of  the  Laws 
of  1882,  '*An  act  to  restrict  the 
formation  of  corporations  under 
Chapter  319  of  the  Laws  of  1848, 
entitled  *  *  *  and  the  acts  amen- 


datory thereof,  and  to  legalize  the 
incorporation  of  certain  societies 
organized  thereunder  and  to  regu- 
late the  same."  Section  2  of  said 
act  provides  that  *' hereafter  no 
literary  or  scientific  college  or  uni- 
versity shall  be  incorporated  under 
the  provisions  of  Chapter  319  of 
the  Laws  of  1848  without  the  ap- 
proval of  the  Regents  of  the 
university.  Section  two  provides 
that  all  scientific  and  all  literary 
colleges  and  universities  organized 
under  said  act  which  shall  have 
reported  to  the  said  regents  within 
two  years  last  past  are  hereby  de- 
clared legally  incorporated. 

Held,  That  this  act  did  not 
apply  to  the  defendants'  institu- 
tion, but  has  reference  only  to 
scientific  and  literary  colleges,  or- 
ganized and  authorized  to  be  or- 
ganized under  the  act  of  1848,  in 
whose  organization  there  had  been 
some  imperfection. 

Judgment  of  General  Term,  af- 
firming judgment  entered  upon  an 
order  sustaining  demurrer  to  de- 
fendants' answer,  affirmed. 

Opinion  by  Earl,  J.  All  con- 
cur. 


ACCORD.     ESTOPPEL. 

N.  Y.  Court  of  Appeals. 

The  People  ex  rel.  McDonough, 
applL,  V.  The  Board  of  Managers 
of  the  Buffalo  State  Asylum  for 
the  Insane,  respt 

Decided  June  10,  1884. 

Relator  was  employed  by  defendant  on  a 
monthly  salary,  which  was  paid  in  full 
until  he  was  discharged.  Tliereafter  he 
made  claim  for  extra  work,  &c.,  which  was 
adjusted,  and  relator  gave  a  receipt  in  full 
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of  all  demands.  In  an  action  to  recoTer 
damages  for  bis  alleged  wrongful  dis- 
charge, Held,  That  if  Jie  had  intended  to 
claiiu  vrages  he  should  have  included  them 
in  his  claim,  and  is  estopped  from  claiming 
that  they  were  not  covered  by  his  receipt, 
and  that  such  receipt  was  an  accord  and 
satisfaction. 

The  relator  was  employed  by 
the  respondent  in  1871  as  keeper 
of  the  asylum  grounds.  He  com- 
menced work  without  having 
made  any  definite  agreement  as  to 
the  terms  or  duration  of  his  em- 
ployment. On  July  11,  1871, 
defendant's  executive  passed  a 
resolution  employing  plaintiff  as 
keeper  ac  a  salary  of  $75  per 
month. 

The  relator  served  under  this 
resolution  until  May  7, 1877,  when 
it  was  arranged  that  he  should  re- 
ceive $60  per  month  thereafter. 
He  worked  on  these  terms  until 
June  9,  1878,  when  he  was  dis- 
charged, having  been  paid  his 
salary  in  full  to  June  1,  1878. 
After  the  relator  was  dismissed  he 
presented  a  claim  for  various  items 
for  putting  in  crops,  and  defend- 
ant appointed  H.,  one  of  its  mem- 
bers, to  settle  the  claim.  The 
claim  was  adjusted  at  its  amount, 
$247,  and  relator  gave  a  receipt  in 
full  of  the  claim  presented  by  him, 
and  endorsed  upon  it,  "I  hereby 
acknowledge  .this  to  be  a  receipt  in 
full  of  all  demands  of  every  name 
and  nature  which  I  have  against 
the  asylum,"  which  he  signed. 
The  relator  now  claims  that  he 
was  employed  by  the  year,  and 
seeks  to  recover  damages  by  reason 
of  his  discharge,  which  he  claims 
was  wrongful.  The  testimony 
showed  that  the  allowance  made  to 


relator  included  all  claims  against 
the  asylum,  and  that  relator's 
damages  for  being  thrown  out  of 
employment  were  also  considered, 
although  nothing  was  said  about 
wages  in  the  bill. 

David  F.  Day^  for  applt. 
Delevan  F,  Clark^  for  respt. 

Held,  That  the  settlement  and 
instrument  executed  by  the  relator 
included  all  damages  sustained  by 
the  relator  by  reason  of  his  dis- 
charge ;  that  if  he  had  intended  to 
claim  wages  he  should  have  iur 
eluded  them  in  his  claim,  and  is 
estopped  by  his  silence  from  in- 
sisting that  such  claim  was  not 
covered  by  the  instrument  exe- 
cuted by  him.  The  receipt  exe- 
cuted by  the  relator  was  an  accord 
and  satisfaction.     1  Denio,  267. 

Judgment  of  General  Term, 
affirming  judgment  dismissing 
complaint,  affirmed. 

Opinion  by  MiUer,  J,  All  con- 
cur. 


FIREMEN. 

N.  Y.  Court  of  Appeals. 

The  People  ex  rel.  Masterson, 
respt ^  V.  The  Board  of  Commis- 
sioners of  Fire  Dept.  of  N.  Y., 
applL 

Decided  June  17,  1884. 

Relator  fell  from  the  tender,  hurt  his  leg  and 
went  home.  He  failed  to  report,  although 
directed  by  the  medical  oflScer  to  do  so,  but 
finally  did  so  pursuant  to  written  order,  but 
refused  to  explain  his  default  and  remamed 
silent.  He  was  removed  for  being  absent 
without  leave,  disobedience  of  orders  and 
neglect  of  duty.  Hdd,  No  error ;  that  it 
was  his  duty  to  be  at  his  post  ready  to  obey 
proper  orders  even  though  excused  for  a 
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time  from  services  at  fires  ;  that  if  his  in- 
jury was  a  suflScient  excuse  he  should  not 
have  remained  silent  when  given  an  op- 
portunity to  explain. 

The  relator  was  dismissed  from 
the  position  of  lireman  in  the  New 
York  City  Fire  Department  under 
charges  for  being  absent  without 
leave,  disobedience  of  orders  and 
neglect  of  duty,  of  which  charges 
he  had  notice  and  a  hearing  thereon. 
The  evidence  showed  that  on  the 
night  of  April  17,  1879,  the  relator 
fell  from  the  tender  and  hurt  his 
left  leg  and  immediately  went 
home.  It  did  not  appear  that  he 
had  permission  from  any  one  to  do 
so.  It  was  his  duty  to  report  to 
the  medical  officer  at  headquar- 
ters, if  able.  The  medical  officf»r 
called  upon  him  in  the  evening 
and  examined  his  injury.  He  tes- 
tified that  it  was  slight  and  con- 
sisted merely  of  an  abrasion  of  the 
external  skin,  though  he  thought 
possibly  there  might  be  some  stiff- 
ness of  the  knee  joint.  He  di- 
rected the  relator  to  report  at  head- 
quarters at  8  o'clock  the  next  mor- 
ning. He  failed  to  do  so,  but  sent 
his  wife  to  say  he  was  unable 
to  come.  There  was  no  proof  of 
such  inability.  At  the  close  of  the 
day,  upon  a  written  order  from  his 
commanding  officer,  he  reported 
for  duty.  When  called  upon  to 
explain  or  make  any  statement  on 
his  own  behalf  be  refused  and  re- 
mained silent.  It  appeared  that 
at  the  time  the  accident  occurred 
to  the  relator  he  had  been  excused 
from  duty  at  fires,  but  not  from 
the  peformance  of  light  duty. 

D.  J.  DeaUy  for  applt. 

Ambrose  H.  Purdy,  for  respt. 


Htldy  That  the  relator  was  prop- 
erly disnjissed,  as  the  evidence  was 
sufficient  to  establish  the  charges 
made,  82  N.  T.,  368;  that  it  was 
his  duty  to  be  at  his  post  ready  to 
obey  proper  orders  even  though 
he  had  for  a  time  been  excused 
from  services  at  fires.  If  his  in- 
jury was  a  sufficient  excuse  and 
the  contrary  judgment  was  a  mis- 
take the  relator  should  have  been 
willing  to  verify  the  fact  and  not 
remain  silent  when  furnished  an 
opportunity  to  speak. 

Order  of  General  Term, reversing 
order  of  Special  Term  confirming 
report  of  commissioners,  reversed, 
and  order  of  Special  Term  af- 
firmed. 

Per  curiam  opinion.  All  con- 
cur. 


VERDICT.    AMENDMENT. 

N.  Y,  Supreme  Court.  Genbbal 
Term.     First  Dept. 

John  H.  Jencks,  respt,  v.  Cor- 
nelius Van  Brunt,  appU. 

Decided  May  9,  1884. 

Under  §  1207  of  the  Code  of  Civ.  Pro.  the 
trial  judge  has  the  power,  if  his  atteobon 
is  called  to  the  fact  that  a  verdict  rendered 
exceeds  the  amount  demanded  in  the  com- 
plaint, to  order  an  amendment  of  the  com- 
plaint 80  that  such  verdict  will  not  exceed 
the  demand,  but  it  is  doubtful  whether  the 
(General  Term  possesses  the  power  to  make 
such  an  amendment  upon  an  appeal. 

Where  the  attention  of  the  trial  judge  is  not 
called  to  a  slight  excess  in  the  verdict  o^tt 
the  amount  demanded  in  the  complaint, 
and  no  suggestion  is  made  of  that  fact  until 
the  argument  of  an  appeal,  the  Genenl 
Term  will  exercise  its  discretion  as  favora- 
bly to  the  plaintiff  as  possible,  and  will  not 
reverse  the  judgment  and  order  a  new  trial 
unless  the  excess  should  be  deducted  with- 
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out  costs  of  the  appeal  to  either  party,  but 
will  reduce  the  judgment  by  deducting 
the  excess  as  of  the  date  of  the  verdict, 
and,  as  so  reduced,  will  affirm  the  same, 
with  costs. 

Appeal  from  jadgment  entered 
upon  verdict,  and  from  order  de- 
nying motion  for  a  new  trial  on 
the  minutes  of  the  jadge,  and  on 
the  ground  that  the  verdict  was 
against  the  weight  of  evidence. 

A.  S.  Gushing,  for  applt. 
J.  B.  Leavitt,  for  respt. 

Held,  That  the  question  whether 
the  verdict  was  against  the  weight 
of  evidence  depended  upon  wheth- 
er the  testimony  on  the  part  of  de- 
fendants was  or  was  not  entitled  to 
credit  in  preference  to  that  on 
the  part  of  plaintiff ;  and  since 
the  learned  judge  before  whom  the 
case  was  tried,  having  full  oppor- 
tunity to  see  and  hear  the  witnes- 
ses and  to  determine  their  relative 
credibility,  had  refused  to  inter- 
fere with  the  verdict,  the  order 
should  be  affirmed ;  and,  as  the 
same  questions  were  involved  in 
the  appeal  from  the  judgment,  the 
same  result  would  follow. 

The  verdict  was  for  $39.34  more 
than  the  demand  contained  in  the 
complaint  with  interest.  The  at- 
tention of  the  court  below  was  not 
called  to  this  discrepancy  nor  was 
any  suggestion  made  upon  the 
subject  either  at  the  trial  or  upon 
the  motion  for  a  new  trial. 

Ifeld,  That  if  the  attention  of 
the  judge  had  been  called  to  the 
fact  he  would  undoubtedly  have 
directed  a  deduction,  or  have  or- 
dered an  amendment  of  the  com- 
plaint so  that  the  verdict  would 
not  exceed  the  amount  demanded, 


with  interest,  as  he  has  power  to 
do  under  §  1207  of  the  Code  of 
Civ.  Pro.;  but  that  it  was  doubt- 
ful whether  the  General  Term,  on 
an  appeal,  possessed  the  power  to 
make  such  an  amendment. 

That  if  attention  had  been  called 
to  the  discrepancy  there  would  ap- 
pear to  be  such  an  error  as  to  re- 
quire the  judgment  to  be  reversed 
and  a  new  trial  ordered  unless  the 
excess  should  be  deducted  without 
costs  of  the  appeal  to  either  party  ; 
but,  since  no  suggestion  was  made 
until  the  argument  of  the  appeal, 
the  GeneralTerm  should  exercise  its 
discretion  as  favorably  to  plaintiff 
as  might  be  done  under  established 
rules ;  and  the  judgment,  there- 
fore, should  be  reduced  by  deduct- 
ing the  excess  as  of  the  date  of  the 
verdict,  and,  as  so  reduced,  af- 
firmed, with  costs. 

Ordered  accordingly. 

Opinion  by  Davis,  P.  J.;  Dan- 
iels and  Haighty  J  J.,  concur. 

DEEDS.     COVENANT.     EATI- 
PICATION. 

N.  Y.  Supreme  Court.     General 
Term.     Third  Dept. 

Edward  Kelly  et  al.,  applts.,  v. 
Frances  C.  Geer,  respt. 

Decided  May,  1884. 

A  grantee  in  a  deed  who  has  never  accepted 
it  or  exercised  any  acts  of  ownership  over 
the  property  conveyed  is  not  bound  by  a 
covenant  therein  to  pay  a  mortgage  on  such 
property. 

A  husband  purchased  property  which  he 
caused  to  be  conveyed  to  his  wife  and  son 
subject  to  a  mortgage,  the  deed  containing 
a  covenant  to  assume  and  pay  said  mort- 
gage.   The  wife  knew  nothing  of  the  deed. 
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had  no  poisessioa  or  control  of  the  prem- 
ises, and  received  none  of  the  rent.  She 
subsequently  Joined  with  her  son  in  a  quit- 
claim deed.  Hdd,  That  she  did  not  thereby 
ratify  the  prior  transactions  and  was  not 
liable  on  the  covenant. 

Appeal  from  a  judgment  entered 
upon  a  decision  at  the  circuit,  on 
a  trial  by  the  court  without  a  jury, 
dismissing  the  complaint. 

On  the  1st  of  March,  1869,  the 
plaintiffs  executed  a  conveyance 
to  the  defendant  and  her  son, 
Harvey  M.  Geer,  of  certain  real 
estate.  The  premises  were  con- 
veyed as  follows :  ''Unto  the  said 
Frances  A.  Geer,  for  and  during 
the  minority  of  her  son,  Harvey 
M.  Geer,  and  until  the  said  Har- 
vey M.  Geer  shall  arrive  at  the 
age  of  twenty-one  years,  and  unto 
the  said  Harvey  M.  Geer  and  his 
heirs,  to  his  and  their  own  use  in 
case  ho  shall  arrive  at  the  full  age 
of.  twenty-one;  but  in  case  the 
said  Harvey  M.  Geer  shall  decease 
before  he  arrives  at  the  age  of 
twenty-one,  then  unto  the  said 
Frances  A.  Geer  and  her  heirs  and 
assigns,  to  their  own  use  forever. 
The  premises  were  conveyed  sub- 
ject to  the  payment  of  a  mortgage 
for  $3,500,  which  the  party  of  the 
second  part  assumed  and  agreed 
to  pay  as  a  part  of  the  considera- 
tion money. 

The  wife  knew  nothing  about 
the  purchase  or  the  terms  of  it ; 
never  saw  the  deed  or  knew 
that  she  was  named  in  it ; 
never  paid  anything  on  the 
purchase,  nor  did  she  ever  have 
possession  of  the  premises,  or  any 
control  over  them,  or  receive  any 
portion  of  the  rents  and  profits 
therefrom.    On  the  7th  of  March, 


1872,  the  defendant  joined  her 
son,  Harvey  M.,  in  a  conveyance 
of  the  premises  to  Michael  Mar- 
phy,  who  assumed  the  payment  of 
the  mortgage  above  mentioned. 
Harvey  M.  Geer,  at  the  time  of 
the  last  mentioned  conveyance, 
was  of  age  and  alone  warranted 
the  title.  A  deficiency  of  $1,193.77 
on  the  mortgage  having  arisen  on 
foreclosure,  this  action  was  brought 
to  recover  the  same  of  the  de- 
fendant. 

Charles  B.  Patterson^f or  fi^\iltB, 

Henry  A.  MerritU  for  respt. 

Held^  That  she  was  not  bonnd 
by  the  covenant  lo  pay  the  prior 
mortgage. 

A  grantee  in  a  deed,  who  has 
never  accepted  the  same,  nor  exer- 
cised any  acts  of  ownership  over 
the  property  conveyed,  is  not 
bound  by  a  covenant  therein  to 
pay  a  mortgage  upon  such  prop- 
erty. 

Held  alsoy  That  the  fact  that 
the  wife  afterwards  joined  with 
her  son  in  a  conveyance  of  the 
premises  by  quit-claim  deed  did 
not  make  her  liable  on  the  cove- 
nant in  the  original  deed,  or  oper- 
rate  as  a  ratification  of  the  prior 
transactions,  it  not  appearing  that 
she  then  had  any  knowledge  of 
them  or  derived  any  benefit  from 
the  subsequent  conveyance. 

To  render  a  ratification  eflfectual 
it  is  necessary  that  it  should  be 
made  with  knowledge  of  all  the 
material  facts. 

Judgment  affirmed,  with  costs. 

Opinion  by  BockeSy  J.;  Learned, 
P.  J.y  concurs ;  Boardman,  /., 
not  acting. 
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PECULATION.   CRIMINAL 
LAW. 

N.  Y.  Court  of  Appeals. 

The  People,  respts.,   v.   Bork, 
applt. 

Decided  June  3, 1884. 

Under  Chap.  10,  Laws  of  1875,  the  value  of 
the  property  converted  is  not  an  element  of 
the  crime,  and  a  special  finding  by  the  Jury 
of  the  amount  of  the  loss  is  not  essential 
to  the  power  of  the  court  to  sentence  under 
that  act. 

After  the  passage  of  Chap.  860,  Laws  of 
1882,  a  Court  of  Oyer  and  Terminer  con- 
stituted under  the  former  law  was  unau- 
thorized even  for  the  purpose  of  pronounc- 
ing sentence  on  affirmance  of  a  conviction 
had  prior  to  the  passage  of  the  law  of  1882, 
and  a  sentence  passed  by  a  court  so  consti- 
tuted is  invalid. 

The  provisions  of  §  963,  Code  Grim.  Pro. 
do  not  refer  to  the  organization  of  criminal 
courts,  but  to  the  procedure  therein. 

Defendant  was  convicted  June 
13,  1881,  at  a  Court  of  Oyer  and 
Terminer  in  Erie  County  composed 
of  a  Justice  of  the  Supreme  Court 
and  two  Justices  of  Sessions,  under 
Chap.  19  of  the  Laws  of  1875,  of 
the  crime  of  peculation  and  embez- 
zlement. The  jury  rendered  a 
general  verdict  of  guilty  as  charged 
in  the  indictment,  but  made  no 
finding  in  respect  to  any  loss  re- 
sulting from  the  crime.  Before 
sentence  defendant  sued  out  a 
writ  of  certiorari  to  review  the 
conviction,  which  was  affirmed  by 
the  Supreme  Court  and  by  this 
court.  91  N.  Y.,  5.  On  May  3, 
1883,  at  a  Court  of  Oyer  and  Ter- 
miner held  by  the  same  officials 
who  constituted  the  court  at  the 
time  of  the  trial,  defendant  was 
sentenced  to  the  State  Prison  for 
five  years. 

Vol.  19-No.  12b. 


Morris  Morey^  for  applt. 

Tracy  C.  Becker,  for  respts. 

Held,  That  under  the  Act  of 
1875  the  value  of  the  property  con- 
verted is  not  an  element  of  the 
crime,  nor  are  there  any  degrees  of 
crime  under  this  statute.  The 
crime  is  complete  whatever  may 
be  value  of  the  property  converted, 
but  the  fine  may  be  graduated  by 
the  resulting  loss.  The  amount  of 
the  loss  is  an  extrinsic  fact  which 
does  not  enter  into  the  definition 
of  the  offence.  A  special  finding 
by  the  jury  of  the  amount  of  loss 
is  not  an  essential  condition  to  the 
exercise  by  the  court  of  the  power 
to  sentence  a  defendant  in  accord- 
ance with  the  Act  of  1875.    §  1, 

In  the  absence  of  evidence  as  to 
the  amount  of  loss,  or  of  any  re- 
quest to  the  court  to  direct  a  spe- 
cial finding,  a  general  verdict  of 
guilty  is  lawful. 

The  direction  in  §  962  of  the 
Code  of  Criminal  Procedure,  that 
criminal  actions  and  proceedings 
commenced  before  the  passage  of 
said  Code  "must  be  conducted  in 
the  same  manner  as  if  this  Code 
had  not  been  passed,"  has  no  re- 
ference to  the  organization  of 
criminal  courts,  but  to  the  pro- 
cedure in  such  courts.  29  Hun, 
513. 

The  organization  of  courts  of 
Oyer  and  Terminer,  with  the  ex- 
ception that  a  Justice  of  the  Su- 
preme Court  must  preside,  is 
within  the  control  of  the  Legisla- 
ture. 47  N.  Y.,  363.  A  change 
in  the  persons  who  compose  the 
court,  or  in  the  number  of  judges, 
does  not  change  its  essential  char- 
acter.    After  the  passage  of  the 
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Act  of  1882,  Chap.  360,  a  Court  of 
Oyer  and  Terminer  constituted  un- 
der the  law  of  1847  was  unauthor- 
ized, and  the  judgment  in  this  case 
was  void  because  rendered  by  a 
court  not  legally  constituted.  It 
must  be  presumed  that  the  two 
Justices  of  the  Sessions  took  part 
in  the  proceedings,  and  that  three 
persons  sal  as  judges,  all  of  whom 
participated  in  the  proceedings, 
when  by  law  but  one  of  the  per- 
sons constituting  the  court  was 
qualified  to  sit  or  act  in  rendering 
judgment.  3  N.  Y.,  547  ;  18  id., 
128;  63  id.,  36. 

Also  held^  That  the  conviction 
having  been  lawful,  the  defendant 
cannot  again  be  put  on  trial,  25 
N.  Y.,  405;  29  id.,  124;  but  the 
judgment  should  be  reversed  and 
the  record  remitted  to  the  Oyer 
and  Terminer  of  Erie  County  with 
directions  to  proceed  and  sentence 
the  defendant  under  the  Act  of 
1876. 

Judgment  of  General  Term, 
aflBrming  judgment  of  conviction 
reversed,  and  record  remitted  to 
Erie  Counly  Oyer  and  Terminer 
with  directions  to  proceed  and 
sentence  defendant  under  the  Act 
of  1876. 

Opinion  by  Jindrews^  J.  All 
concur. 


COMMISSIONERS. 

N.  Y.  Supreme  Court.   General 
Term.    Second  Dept. 

In  re  petition  of  Edward  B.  Un- 
derhill. 

Decided  May,  1884. 

The  power  to   remove  a  commissioner  ap- 
pointed by  a  county  judge  under  Chap. 


888,  Laws  of  1869,  as  amended  by  Cbap. 
808,  Laws  of  1871.  for  good  cause  shown 
in  incident  to  the  power  of  appointment. 

The  County  Judge  of  Westches- 
ter County  appointed  three  com 
missioners  under  Chap.  888,  Laws 
of  1869,  as  amended  by  Chap.  303, 
Laws  of  1871.  These  statutes  re- 
fer to  the  drainage  of  swamps. 
Application  was  made  to  the  coun- 
ty court  to  remove  one  of  the  com- 
missioners because  he  had  made 
up  his  mind,  and  publicly  express- 
ed it,  in  favor  of  draining'  the 
swamps  in  question  before  his  ap-  ^ 
pointment.  The  county  court  de- 
clined to  act  because  it  had  no 
power,  after  the  appointment  of  a 
commissioner,  to  remove  him. 

8,  C.  H.  Bailey ^  for  applt. 

Travis  &  SmitJi^  for  respt. 

Held^  Error  ;   that  such  a  power 
should  be  incident  to  the  power  of 
appointment  in  a  court  of  law. 
The  commissioners  are  to  fix,  by  a 
majority    vote,     whether   ditches 
shall  be  opened  through  the  lands 
of  others  than  the  petitioner,  and 
whether  the  drainage  is  necessary 
for  the  public  health.     They  have 
power  to  assess   the  cost  of  the 
work  upon  the  land  benefited.    It 
is  evident  that  the  land  owners 
through  whose  lands  the  ditch  is 
to  go,  if  it  is  opened,  should  have 
a  fair   tribunal,  as  well  as  those 
who  have  to  pay  for  the  work. 
The  Legislature  have  not  lefc  the 
question  in  doubt.    By  §  14  of  the 
Act  of   1869   it  is  provided  that 
'*  the  county  court  may  at  any 
time  correct  any  manifest  error  in 
any  of  the  proceedings  under  this 
act,  when  such  correction  shall  be 
in  furtherance  of  justice,  and  the 
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said  court  may  allow  such  amend- 
ments, and  make  such  orders^  and 
impose  such  terms  as  shall  pro- 
mote the  objects  of  this  act  and  be 
equitable  to  all  parties." 

Full  power  is  given  to  reach  an 
equitable  result.  Appeals  from 
the  orders  of  the  county  court  are 
givento  this  court.  §  12  of  the  Act 
of  1869. 

Order  reversed,  and  record  re- 
mitted to  the  county  court  to  pass 
upon  the  merits  of  the  motion  to 
remove  the  commissioner. 

Opinion  by  Barnard^  P.  J,; 
Pratt  and  Dykman^  JJ.,  concur. 


RIPARIAN    OWNERS.      PRE- 
EMPTION. 

N.  Y.  Court  of  Appeals. 

The  Mayor,  Ac,  of  N.Y.,  applL, 
V.  Hart  et  al.,  respts. 

Decided  April  15,  1884. 

Under  the  Harlem  patent  of  1666  the  river 
line  was  at  high  water  mark  and  the  grant 
did  not  include  the  tideway  or  land  between 
high  and  low  water  mark,  of  which  the 
city,  under  the  Dongan  charter,  became  the 
absolute  owner  on  the  wliole  circuit  of  Man- 
hattan island. 

The  act  to  designate  the  persons  entitled  to 
purchase  lands  under  water  liy  its  literal 
terms  gave  a  pre-emptive  right  only  to  those 
owners  of  the  upland  who  had  previously 
acquired  by  grant  from  the  city  the  tideway 
in  their  front,  save  in  the  case  of  an  upland 
owner  in  whose  front  there  was  no  tide- 
way. 

The  owner  of  the  upland,  though  he  have  no 
statutory  right  of  pre-emption  in  the  tide- 
way in  front,  has  such  an  equity  or  first 
preference  in  it,  recognized  by  the  city  in 
the  sinking  fund  ordinance,  that  tl)c  city 
having  given  him  a  deed  of  such  tideway, 
cannot  then  say  he  was  not  within  the 
terms  of  §  11  of  the  ordinance. 


This  was  an  action  of  ejectment. 
Plaintiff  sought  to  recover  posses- 
sion of  certain  land  in  the  city  of 
New  York,  lying  between  the 
original  high-water  mark  of  the 
Harlem  river  and  the  bulkhead 
line  therein.  Defendants  claimed 
that  a  grant,  made  by  Governor 
Nicolls  to  the  freeholders  and  in- 
habitants of  Harlem,  of  a  tract 
extending  "eastward  to  the  end 
of  the  Ryver,  or  any  parte  of  the 
said  Ryver  on  which  this  island 
doth  abutt,"  ran  to  low-water 
mark,  and  that  the  tideway  be- 
longed to  the  freeholders  of  Har- 
lem and  never  became  the  property 
of  the  city  of  New  York. 

D.  J.  Dean^  for  applt. 

Jolin  E.  Parson^  for  respts. 

Held,  That  the  grant  frpm  Gov- 
ernor Nicolls  only  conveyed  to 
high- water  mark  ;  that  the  city 
acquired  by  the  Dongan  charter  of 
1686  title  to  the  land  between  high 
and  low- water  mark  in  front  of 
said  tract;  that  this  title  was  in  its 
origin  absolute  and  not  burdened 
with  any  pre  emptive  privilege 
amounting  to  a  legal  right  in 
any  one.  6  Seld.,  567  ;  70  N.  Y., 
803;  93  id.,  134;  6  Cow.,  628; 
19  N.  Y.,  523:  93  id.,  144;  3 
Kent's  Cora.,  432;  9  Conn.,  40  ; 
3  Zabr.,  689. 

Chapter  285  of  the  Laws  of  1852 
provides  that  '*the  proprietors  of 
all  grants  of  land  under  water,  or 
owner  or  owners  of  all  land**  adja- 
cent to  those  hereby  granted,  shall 
have  a  pre-emptive  right  in  all 
grants  which  may  be  made  by  the 
said  mayor,  etc,  if  any,  of  the 
lands  in  front  of  the  said  lands 
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under  water  heretofore  granted  by 
the  said  mayor,  &c." 

Held^  That  the  pre-emptive  right 
given  by  said  act  was  only  given 
to  the  city's  grantees  of  the  tide- 
way, save,  at  least,  in  the  case  of 
an  upland  owner  in  front  of  whose 
land  there  was  no  tideway.  Said 
upland  owners  had,  however,  an 
equitable  claim  to  priority  of  par- 
chase,  which  was  recognized  and 
protected  by  the  city,  and  upon 
acceptance  of  the  terms  and  con- 
ditions proposed  by  the  city  would 
be  legally  entitled  to  a  deed  under 
§  11,  title  4  of  the  sinking  fund 
ordinance  passed  in  1844,  and  rec- 
ognized and  adopted  by  the  State 
in  1845  (Ch.  226,  §5), which  author- 
ized the  comptroller  '*in  all  cases  of 
grants  of  land  under  water"  to  is- 
sue the  grant  "to  the  party  legally 
entitled  thereto"  on  his  paying  or 
secui^ing  the  price  specified  therein. 

Said  ordinance  (§  17)  required, 
that  in  case  of  a  sale  of  real  estate 
belonging  to  the  city,  in  which  no 
one  had  a  pre-emptive  right  or 
equitable  claim  to  a  preference, 
that  it  must  be  at  public  auction, 
after  notice  of  twenty  days.  A 
deed  was  given,  of  part  of  said 
tideway  and  adjoining  land  under 
water,  by  the  comptroller  to  the 
owner  of  the  adjacent  upland,  up- 
on payment  of  the  price  fixed  by 
the  comptroller. 

Held^  That  the  deed  was  valid. 

Judgment  of  General  Term, 
affirming  judgment  for  defendants, 
affirmed. 

Opinion  by  Finchy  J.  All  con- 
cur, except  Ruger^  Ch.  J.,  and 
Barly  /.,  dissenting,  and  Miller, 
J.y  not  voting. 


SUPERVISORS. 

N.Y.  Supreme  Court.    General 
Term.    Second  Dbpt. 

The    People  ex  rel.   Burch  v. 
Isaac  N.  Mills,  County  Judge. 

Decided  May,  1884. 

Boards  of  SuperviBors  may  make  rules  for 
the  coDduct  of  their  proceedings,  and  such 
rules  are  a  law  to  the  Supervisors  and  all 
persons  dealing  with  them. 

It  was  a  rule  of  the  Board  duly 
adopted  that  a  motion  for  recon- 
sideration may  be  made  by  any 
member,  but  that  no  such  motion 
should  be  in  order  unless  made  on 
the  same  day  or  on  the  next  day 
following  the  decision  proposed  to 
be  reconsidered,  unless  by  anani 
mous  consent. 

On  the  second  day  of  January, 
1884,  a  resolution  was  offered  ap- 
pointing one  Kinch  as  librarian 
for  the  year  commencing  the  1st 
of  January,  1884.  An  amend- 
ment was  proposed  that  the  re- 
lator be  appointed  instead  of 
Kinch.  The  amendment  was  car- 
ried. On  the  next  day  a  recon- 
sideration was  moved  and  carried. 
On  the  7th  day  of  January,  1884, 
Kinch  was  appointed. 

Heldj  That  the  procedure  was 
in  entire  accordance  with  the  rules 
and  any  appointment  would  be 
subject  to  them.  They  are  a  law 
to  the  Supervisors  and  to  all  per- 
sons dealing  with  them.  All  con- 
tracts implied  from  a  resolution 
are  subject  to  the  right  to  change 
it  by  another  resolution  passed  in 
accordance  with  the  rules  of  the 
Board,  otherwise  a  minority  might 
bind  immutably  a  majority  tem- 
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porarily  absent  by  a  resolation  or 
other  enactment. 

Order  affirmed. 

Opinion  by  Barnard^  P.  J.; 
Prait^  J.^  concurs. 


LIFE  INSURANCE. 

N.  Y.  Supreme  Court.  General 
Term.   Fourth  Dept. 

Harriet  C.  Knapp,  respt.^  v.  The 
Northwestern  Mat.  Life  Ins.  Co., 
appU. 

Decided  April,  1884. 

TeBtimonj  considered  and  yerdict  of  acci- 
dental self -killing  set  aside  as  against  the 
weight  of  evidence. 

Appeal  from  Special  Term 
Older  denying  defendant's  motion 
for  new  trial. 

Action  on  insurance  policy  is- 
sued by  defendant  on  the  life  of 
plain tiflTs  husband.  The  assured 
died  April  16,  1877.  He  was  in 
some  business  trouble,  and  had 
not  been  to  his  store  for  four  or 
five  days,  but  had  been  ill  at  home, 
and  had  complained  of  severe  pain 
in  his  head.  Early  in  the  morning 
of  the  day  of  his  death  he  had 
gone  to  his  store,  had  returned 
home,  spent  some  time  reading  in 
his  wife's  room,  and  then  about 
ten  o'clock  in  the  forenoon  he 
went  from  the  house  to  a  privy  on 
his  premises,  and  a  few  minutes 
later  was  found  there  dead.  On 
the  right  side  of  his  head,  a  little 
above  and  in  front  of  the  ear,  was 
a  pistol  shot  wound,  the  ball  hav- 
ing passed  horizontally  into  his 
brain.  He  was  found  lying  partly 
on  his  back  and  partly  on  his  left 


side,  his  right  hand  bent  up,  rest- 
ing on  his  body,  and  a  pistol  was 
lying  on  the  floor,  to  the  left  of 
him.  He  lay  diagonally  across 
the  floor  of  the  closet,  his  feet 
against  the  door,  and  his  head 
farthest  from  it.  There  is  no  evi- 
dence that  he  had  seated  himself 
or  that  he  had  removed  or  unfast- 
ened any  of  his  clothing.  No  other 
person  was  at  or  near  the  privy. 
The  jury  found,  impliedly,  that 
the  pistol  was  discharged  acci- 
dentally, and  the  only  question  is 
whether  that  finding  is  against  the 
weight  of  evidence. 

W.  N.  Cogswell^  for  applt. 

C.  T.  Bartlett,  for  respt. 

Ileldy  The  following  rules  apply: 
(1.)  The  burden  of  proof  is  on  de- 
fendant. (2.)  Defendant  is  not 
required,  however,  to  establish  the 
fact  of  suicide  beyond  a  reason- 
able doubt.  90N.Y.,  640.  (3.)  No 
theory  is  to  be  accepted  that  is  not 
consistent  with  all  the  facts. 

The  finding  is  against  the  weight 
of  evidence.  The  fact  of  suicidal 
intent  is  established  circumstan- 
tially by  at  least  a  fair  prepon- 
derance of  evidence. 

Order  reversed  and  new  trial 
ordered,  costs  to  abide  event. 

Opinion  by  Smithy  P.  J. ;  Har- 
din and  Barker^  JJ.^  concur. 


TENANTS  IN  COMMON.  CON- 
VERSION. 

N.  Y.  Supreme  Court.    General 
Term.    Fourth  Dept. 

Annie     I.    Thomas    v.    Rosina 
Williams. 

Decided  April,  1884. 
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One  owner  in  common  of  a  crop  of  grain 
kept  it  in  a  barn  to  which  his  co-owner  had 
access,  and  the  latter  demanded  that  the 
former  clean  and  divide  the  grain,  which 
was  refused.  Held,  No  conversion,  even 
though  the  duty  rested  upon  the  co-tenant 
to  do  as  requested. 

Motion  by  defendant  for  new 
trial  on  exceptions  taken  at  cir- 
cuit and  ordered  beard  at  General 
Term  in  fiist  instance. 

Replevin  for  a  quantity  of  grain 
raised  by  defendant  on  plaintiflfs 
farm  on  shares. 

Plaintiff  leased  her  farm  to  de- 
fendant for  a  term  of  years,  to  be 
worked  on  shares.  At  the 
tim«  of  the  lease  there  was  a 
crop  of  wheat  growing  on  the  farm 
which  the  lease  provided  was  to 
be  harvested  by  defendant  and 
'*  the  same  equally  divided."  The 
lease  also  provided  that  ''all  crops 
and  all  other  products  of  said  farm 
during  said  term  shall  be  equally 
divided  on  the  farm."  Defendant 
and  her  husband  lived  on  the  farm 
and  plaintiff  occupied  part  of  the 
house,  which  she  reserved  in  the 
lease.  The  first  season  defendant 
raised  barley  and  oats,  and  those 
crops  with  the  wheat  were  harv- 
ested, put  into  the  barn  on  the 
premises,  and  threshed.  Defend- 
ant had  the  control  and  manage- 
ment of  the  farm,  and  was  in  pos- 
session of  the  grain  after  it  was 
threshed.  Plaintiff  had  daily  ac- 
cess to  the  barn.  Shortly  after  the 
grain  was  threshed  plaintiff  asked 
defendant  to  have  it  cleaned  and 
one-half  given  to  her,  and  defend- 
ant refused.  The  grain  lay  in  the 
barn  until  it  was  replevied  in  this 
suit.  The  sheriff  who  served  the 
replevin   papers    testified  that  at 


plaintiff's  request  he  asked  de- 
fendant to  divide  the  grain,  and 
she  said  she  wanted  to  see  her 
husband  first  The  husband  came 
in  and  witness  asked  him  to  have 
the  grain  divided  without  any 
trouble  ;  they  refused.  On  cross- 
examination  witness  testified  that 
Williams  said  he  would  not  do  it 
until  they  came  to  Canandaguia, 
and  he  spoke  about  an  injunction 
that    had    been  served  on  them. 

One  M.  testified  that  at  plain- 
tiff's request  he  called  on  defend- 
ant and  asked  them  to  divide  the 
grain,  and  Williams  said  it  could 
not  be  divided  ''  until  this  matter 
was  settled."  The  injunction  re- 
ferred to  had  been  obtained  by  the 
plaintiff  in  a  prior  action,  and  re- 
strained defendant  and  her  hus- 
band from  selling  or  interfering 
with  said  crops.  The  court  charged 
that  if  defendant  was  asked  to  di- 
vide and  deliver  half  the  grain 
and  refused,  that  was  a  conver- 
sion. To  which  defendant  ex- 
cepted. 

JS.  W.  Gardner^  for  deft. 

H.  M,  Field,  for  plff. 

Heldj  Error.  There  was  no  con- 
version. Defendant  was  under  no 
obligation  to  perform  the  labor  of 
cleaning  and  dividing  the  grain. 
Either  party  had  the  right  to  sep- 
arate his  share  from  the  bulk  and 
take  it  away  at  any  time,  and  there 
is  no  evidence  that  plaintiff  could 
not  have  done  so  had  she  so  cho- 
sen. Even  had  it  been  defendant's 
duty  under  the  lease  to  clean  and 
divide  the  grain,  her  failure  to  do 
so  would  not  have  amounted  to  a 
conversion,  but  would  have  been 
only  a  breach  of  contract,  subject- 


Digitized  by 


Google 


NEW  YORK  WEEKLY  DIGEST. 


287 


ing  her  to  payment  of  dama- 
ges. The  injunction  created  no 
excuse  for  refusing  to  perform 
plainrifFs  request. 
.  Lobdell  V.  Stowell,  37  How.  Pr., 
g8',  51  K  Y.,  70.  75;  Stall  v.  Wil- 
bur, 77  id.,  158;  Osborn  v.Schenck, 
83  id.,  201;  Van  Doren  v.  Baity, 
irHun,  239,  distinguished. 

Motioo  granted,    with   costs  to 
abi^e  event. 

Opinion  by  Smith,  ,P.  V./  Har- 
din ^n6^  Barker,  J  J,,  c^ijcur. 


HUSBAND  AND  WIJ*^      AB- 

'  •  'SfiNTEES.'  .  • 

N.  Y.  Supreme  Court.    General 
Term.     Foubtii  Dept. 

Gazena  C.  Jones,  applt.,  v.  Qi'vis 
H.  ZoUeret  al.,  respts.  . 

Decided  April,  1884.    ' 

The  words  "^absented  himself,"  as  used  in  2 
.  R.  S.,  189,  §  6,  mean  a  withdrawal  of  the 
*  husband's  whereabouts  from  his  wife,  his 
relations,  and  the  ordinary  and  usual  op- 
portunities of  identification — such  a  with- 
drawal from  his  wife  and  family  as  would, 
after  the  lapse  of  five  successive  years,  lead 
naturally  to  the  inference  that  death  had 
ensued. 

Appeal  from  judgment  on  ver- 
dict at  circuit,  and  from  order 
denying  motion  f^r  new  trial  on 
the  minates. 

Action  to  recover  dower  in  real 
estate  belonging  to  James  Jones, 
deceased,  with  whom  plaintiff  in- 
termarried in  1875.  The  defence 
is  that  plaintiff  had  a  former  hus- 
band, Firth,  who  was  living  when 
she  married  Jones.  At  the  trial 
plaintiff  tried  to  bring  her  case 
within  2  R.  S.,  189,  §  6.     The  trial 


judge  submitted  two  questions  to 
the  jury  :  ''First— Did  John  Firth, 
the  first  husband  of  the'jjlaintiff, 
absent  himself  for  the  space  of 
five  successive  years  prior  to  her 
marriage  to  James  Jones,  within 
the  meaning  of  the  stature  on  the 
subject?  Second — Was  said  John 
Firth  known  to  the  plaintiff  to  be 
living  during  the  period  of  five 
years  immediately  preceding  her 
marriage  to  James  Jones?"  The 
jury  answered  each  question  in 
the  negative.  Plaintiff  and  Firth 
were  married  in  1835,  at  Deer 
•River.  Plaintiff  testified  that 
they  lived  at  Troy  three  or  four 
years,  and  then  Firth  went  to 
New  York,  and  his  wife  to  her 
relatives  at  Pamelia,  with  whom 
she  lived  five  or  six  months.  Next 
they  lived  together  and  kept  house 
in  Syracuse  some  four  months, 
at  the  end  of  which  time  Firth 
failed  to  provide  for  his  wife. 
They  were  set  out  of  doors  by 
their  landlord  for  non-payment  of 
rent,  and  she  left  him  on  account 
of  his  dissipated  habits  and  went 
to  a  boarding-house,  her  husband 
not  paying  her  board.  Firth  re- 
mained about  the  city  until  Dec. 
1861,  when  he  enlisced  in  the 
army,  where  he  remained  about  18 
months.  Shortly  before  he  en- 
listed his  wife  went  to  her  relatives 
and  lived  with  them  at  Pamelia, 
Deer  Creek  and  Gouverneur, about 
a  year  and  a  half.  At  the  latter 
place  she  engaged  in  the  millinery 
business.  She  had  with  her  the 
two  children  of  her  marriage  with 
Firth,  whom  she  supported.  While 
she  was  at  Gouverneur  Firth  sent 
her   once    $100.       He  visited  her 
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there  once  for  four  weeks  when 
he  was  on  a  furlough.  They  cor- 
responded together  frequently 
while  she  was  there  and  he  in  the 
army,  and  in  1863  or  1864,  after 
he  left  the  arniy,  he  visited  her 
there  for  two  weeks  and  asked  her 
to  go  and  live  with  him.  And 
about  that  time  she  was  in  Syra- 
cuse on  business,  and  Firth  let  her 
have  $50  to  aid  her  in  her  business 
at  Gouverneur.  She  did  not  see 
him  again  until  after  her  marriage 
with  Jones.  Firth  testified  that 
he  and  his  wife  moved  from  Troy 
to  Syracuse  in  1858 ;  that  he  had 
resided  in  Syracuse  and  vicinity 
ever  since  ;  that  in  1863  or  1864, 
after  he  let  her  have  $50  to 
aid  her  in  her  business,  she  wrote 
him  that  she  had  made  up  her 
mind  to  come  and  live  with  him  ; 
that  he  then  spoke  for  a  house  to 
rent,  and  soon  after  received 
another  letter  from  her  saying  she 
declined  to  come  through  the  ad- 
vice of  friends  ;  that  he  then  went 
to  the  oil  regions ;  was  there 
eighteen  months,  returned  to 
Syracuse ;  worked  there  part 
of  the  summer,  and  in  1866 
went  to  Cardiff,  a  small  place  12 
miles  from  Syracuse,  where  he 
lived  till  after  plaintiflP  married 
Jones ;  that  for  the  first  two  or 
three  years  of  his  stay  there  he 
lived  in  the  families  of  different 
persons  for  whom  he  worked,  and 
that  in  1868  a  Mrs.  S.  became  his 
housekeeper,  and  they  lived  to- 
gether six  or  seven  years  till  she 
died.  It  may  be  assumed  that  he 
married  her,  as  plaintiff  offered  to 
prove  that  fact,  and  it  was  ex- 
cluded   on  defendant's   objection 


that  it  was  immaterial  and  iDCom- 
petent. 

Elon  jB.  Brown^  for  applt. 

O'Brien  &  Emerson^  forZollers, 
respts. 

Porter  &  Watts,  lor  other  respts. 

Held,  Upon  a  former  appeal,  17 
W.  Dig.,  227,  Mr.  Justice  Hardin, 
who  declared  the  opinion  of  the 
Court,  interpreted  the  words  *'ab- 
sencing  himself,"  as  stated  in  the 
syllabus,  and  that  is  the  rule  to  be 
applied  here. 

Whether  plain tiflf  violated  her 
conjugal  duty  in  refusing  to  re- 
turn to  Syracuse  and  live  with  her 
husband  is  not  in  question  here. 

The  verdict  that  Firth  did  not 
absent  himself  is  against  the  clear 
weight  of  evidence,  and  this  has 
led  to  inconsistent  findings. 

The  evidence  of  Firth's  second 
marriage  should  have  been  re- 
ceived as  bearing  directly  upon 
the  question  whether  his  change 
of  residence  was  with  the  inten- 
tion of  absenting  himself  from  his 
family. 

Judgment  and  order  reversed, 
and  new  trial  ordered,  costs  to 
abide  event. 

Opinion  by  Smith,  P,  J. ;  Har- 
din and  Barker^  J  J. ,  concur. 


MUNICIPAL  CORPORATIONS. 
NEGLIGENCE. 

N.  Y.  Supreme  Court.  General 
Term.    Third  Dkpt. 

John  N.  Dressel,  respt,  v.   The 
City  of  Kingston,  applt. 

Decided  May,  1884. 

A  city  is  liable  for  the  negligence  of  a  con- 
tractor employed  by  it  irrespective  of  the 
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fa€t  whether  or  not  by  the  contract  such 
contractor  has  stipulated  to  conduct  the 
work  with  all  needful  care  and  to  save  the 
city  harmless  from  all  claims  for  injuries 
caused  thereby. 

Appeal  from  a  judgment  enter- 
ed upon  a  verdict  in  favor  of  the 
plaintiff.  The  action  was  brought 
to  recover  damages  for  personal 
injuries  sustained  by  the  plaintiff, 
by  reason  of  the  neglect  of  the 
city  to  keep  its  side-walks  in  a  safe 
condition  for  travel.  The  plain- 
tiff recovered  a  verdict  for  $800. 

The  city  contracted  with  L.  for 
the  grading  of  apart  of  P.  street 
and  other  streets  in  the  city.  The 
work  was  to  be  done  under  the  di- 
rection and  to  the  satisfaction  of 
certain  city  officers  named  ;  and  it 
was  stipulated  that  L.  should 
adopt  and  take  all  necessary  pre- 
cautions for  the  prevention  of  ac- 
cidents. This  last  requirement  he 
omitted  to  observe.  Having,  by  his 
servants,  blasted  a  hole  in  the  side- 
walk near  the  foot-path,  for  the 
purpose  of  setting  the  curb-stone, 
he  left  it  uncovered  and  wholly 
unguarded  by  light  or  otherwise. 
Plaintiff,  in  passing  along  the 
walk,  fell  into  the  excavation,  and 
was  injured. 

John  J.  Linson^  for  applt. 

E.  8.  Wood^  for  respt. 

Held^  That  the  city  was  liable 
to  the  plaintiff  for  the  damages 
sustained. 

That  the  question  of  contribu- 
tory negligence  on  the  part  of  the 
plaintiff  was  one  for  the  jury, 
on  all  the  circumstances  of  the 
case  as  disclosed  by  the  proof. 

That  in  respect  to  the  liability 
of  the  city  for  the  negligence  of  L., 

Vol.  1».— No.  18 


the  contractor,  the  case  fell  direct- 
ly within  the  decision  in  Storrs  v. 
City  of  Utica,  17  N.  Y.,  104,  where 
the  defendant's  liability  was  de- 
clared upon  similar  facts. 

He^d  also,  That  the  liability  of 
a  city  for  the  negligence  of  a  con- 
tractor employed  by  it  is  put 
beyond  cavil  by  the  recent  decis- 
ions ;,and  this  too,  irrespective  of 
the  fact  whether  or  not  the  con- 
tractor,inandbyhiscontract,stipu- 
lated  to  conduct  the  work  with  all 
needful  care  and  prudence,  and 
further,  to  save  the  city  harmless 
from  all  claims  for  injuries  which 
should  be  caused  thereby. 

Judgment  affirmed,  with  costs. 

Opinion  by  Bockes^  J.;  Learned^ 
P.  /.,  and  Boardman^  •/".,  concur. 


NEGLIGENCE. 

N.  Y.  Supreme  Court.    General 
Term.    Fourth  Dept. 

Alice  Lake,  respt,  v.  The  N.  Y. 
C.  &  H.  R.  RR.  Co.,  applt 

Decided  April,  1884. 

The  testimony  showed  that  plaintiff's  view  of 
the  railway  track  was  obstructed  by  an  em- 
bankment and  also  by  a  freight  train  mov- 
ing on  another  track  ;  that  plaintiff  looked 
and  listened  before  trying  to  cross  the  track; 
and  that  the  train  by  which  she  was  hurt 
was  close  upon  her  when  she  first  saw  it. 
Hdd,  That  the  question  whether  the  bell 
was  rung  was  fully  raised,  and  that  plain- 
tiff's negligence  in  not  sooner  seeiag  the 
train  was  not  made  out. 

Where  the  driver  of  a  horse  and  wagon,  in 
trying  to  avoid  an  approaching  train,  strikes 
the  horse  so  that  it  starts  and  throws  out  an 
occupant  of  the  wagon,  who  is  thus  injur- 
ed, it  cannot  be  said  that  the  train  is  not 
the  proximate  cause  of  the  accident. 
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Appeal  from  judgment  on  ver- 
dict at  circuit  and  from  order  de- 
nying motion  for  new  trial  on  a 
case. 

Action  fot*  damages  for  personal 
injuries  alleged  to  have  been  sus- 
tained by  plaintiflF  througli  neglect 
of  defendant's  employees  to  give 
the  statutory  signals  upon  the  ap- 
proach to  a  highway  of  the, train 
which  caused  the  accident.  Plain- 
tiflf  and  her  sister-in-law  were 
riding  in  a  wagon  with  three  chil- 
dren, one  of  whom,  a  boy  twelve 
years  old,  was  driving.  The  high- 
way ran  north  and  south,  crossing 
the  railroad  tracks,  three  in  num 
ber,  nearly  at  right  angles,  and 
plaintiflTs  party  were  driving 
south.  The  driver  and  his  two 
sisters  sat  on  the  front  seat,  and 
the  others  sat  behind.  As  they 
neared  the  tracks  they  saw  a  freight 
train  coming  from  the  east  on  the 
north  track,  and  they  stopped 
while  it  passed.  They  then  started 
to  cross,  and  when  on  or  near  the 
middle  track  they  discovered  the 
headlight  of  a  train  on  that  track 
coming  from  the  west,  and  appar- 
ently very  near  them.  The  driver 
being  frightened  struck  the  horse 
so  that  it  started  and  dragged  the 
wheel  against  the  rails,  or  some 
other  obstacle  in  the  highway,  with 
such  force  as  to  throw  plaintiff  to 
the  ground,  causing  the  injuries 
complained  of.  The  railroad  west 
of  the  crossing  runs  through  a  cut 
a-nd  for  forty  rods  is  hidden  from 
the  view  of  one  approaching  on 
the  highway  from  the  north  until 
the  observer  gets  within  sixteen 
feet  of  the  north  track.  The  time 
of  the  accident  was  evening,  when 


it  was  growing  dark.  The  testi- 
mony of  plaintiflP  and  the  driver 
was  to  the  effect  that  they  stopped 
and  listened  and  looked  before 
going  upon  the  track,  and  that 
when  the  train  was  first  discovered 
it  was  close  upon  them,  and  the 
driver  testified  that  the  passing 
train  hid  the  headlight  of  the  ap- 
proaching engine. 

Javies  F.  Oluck,  for  applt. 
William  C,  Watson^  for  respt. 

JETeld,  That  the  testimony  fully 
raised  the  question  whether  the 
bell  was  rung  continuously  within 
eighty  rods  of  the  crossing,  and 
the  jury  were  warranted  in  finding 
that  it  was  not  rung. 

Plaintiff's  negligence  in  not 
sooner  seeing  the  approaching 
headlight  is  not  made  out. 

Appellant's  contention  that  the 
striking  of  the  horse  by  the  driver, 
and  not  defendant's  negligence, 
was  the  proximate  cause  of  the 
injury,  is  untenable.  75  N.  Y., 
320. 

Judgment  and  order  aflSrmed. 

Opinion  by  Smithy  P.  J.;  ffar- 
din,  /.,  concurs ;  Barker^  /.,  not 
sitting. 


JUSTICES  OP  THE  PEACE. 

N.Y.  SuPKEME  Court.    General 
Term  .     Second  Dept. 

The  People  ex  rel.   Lawrence, 
respt  ^  V.  Elias  Mann  et  al.,  appUs. 

Decided  May,  1884. 

Justices  of  the  Peace  fall  within  the  proYis- 
ions  of  Sec.  13  of  Article  0  of  the  Constitu- 
tion of  New  York  prohibiting  the  holding 
"  of  office  of  Justice  or  Judge  of  any  court 
longer  than  until  and  including  the  last  day 
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of  December  next  after  he  shall  be  seventy 
yean  of  age." 
Afflrming  S.  C,  18  W.  Dig.,  298. 

The  only  question  presented  is 
whether  the  provisions  of  §  13  of 
Art.  6  of  the  constitution  of  New 
York  include  Justices  of  the  Peace 
of  the  state. 

W.  H.  H.  Ely,  for  respt. 
/.  L.  Millard,  for  applts. 
Held,  There  is  no  real  authority 
upon  the  question.     The  article  of 
the  constitution  in  question  seems 
to  refer  only   to  Judges    of    the 
Court  of  Appeals  and  to  Justices 
of    the    Supreme  Court,  at    least 
those  judges  only  are  named  in  it. 
It  has  been  decided,  however,  that 
the  prohibition  as  to  age  did  apply 
to   county    judges    although  not 
named  in  the  article,   78  N.  Y., 
403,  and  that  it  did  not  apply  to 
county  judges  who  were  in  office 
at  the  adoption  of  the  constitution. 
46  N.  Y.,  812  ;  59  Barb.,  198.      It 
was  held  in  Dohring  v.  The  Peo- 
ple that  Justices  of  the  Peace  were 
not  within  the  proviso  of  the  con- 
stitution limiting  the  tenure  of  the 
judicial  office  to  seventy  years  of 
age.    2  T.  &  C,  468.      This  case 
was  affirmed  in  the  Court  of  Ap- 
peals,  but  without  touching  the 
point  under  consideration.     59  N. 
Y.,  374.     In  this  case  a  Justice  of 
the  Peace    sat    upon    a  criminal 
trial,  but  being  a  de  facto   officer 
the    judgment     was'  upheld    on 
that   ground.      23   N.     Y.,    296. 
The   words    of    the    constitution 
are  broad  enough  to    cover    Jus- 
tices   of   the  Peace,    but    neither 
the  constitution  nor  the  law  under 
it  has  called  for  a  certificate  of  age 
from  these  officers,   while  it  does 


so  from  judges  of  courts  of  rec- 
ord. The  prohibition  is  not  weak- 
ened by  this  omission  if  a  Justice 
of  the  Peace  was  designed  to  be 
included  in  the  article.  The  lim- 
itation would  reach  the  term  and 
end  it  by  its  own  force.  The 
words  are  sufficiently  comprehen- 
sive to  cover  Justices  of  the  Peace. 
The  reason  of  the  prohibition  ap- 
plies to  all  judicial  officers  and  the 
terms  used  have  been  passed  upon 
by  the  courts  before  the  constitu- 
tion was  adopted  and  were  held  to 
cover  Justices  of  the  Peace.  By  2 
R.  S.,  274,  §2,  it  was  provided  that 
'*  no  judge  of  any  court  can  sit  as 
such  in  any  cause  in  which  he  is  a 
party  or  in  which  he  is  interested 
or  in  which  he  would  be  excluded 
from  being  a  juror  by  reason  of 
consanguinity  or  affinity  to  either 
of  the  parties."  This  section  was 
held  to  cover  Justices  of  the  Peace. 
21  Wend.,  63;  1  Hill,  654;  28 
Barb.,  503.  The  rule  at  common 
law  is  otherwise.  13  Johns.,  191  ; 
17  id.,  133. 

Order  affirmed. 

Opinion  by  Barnard,  P.  J,; 
Dykman,  /.,  concurs;  Pratt,  J,, 
dissents. 


DECEIT.      VARIANCE. 

N.  Y.  Supreme  Court.  General 
Term.     First  Dept. 

John  B.  Gossler  et  al.,  applts., 
V.  Lazarus  Lissburger,  respt 

Decided  March  28,  1884. 

In  an  action  to  recover  damages  for  fraudu- 
lent misrepresentations,  wliere  the  com- 
plaint charged  that  defendant  misrepre- 
sented that  his  father  and  principal,  in  whose 
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name  the  goods  were  purchased,  was  per- 
fectly solvent  and  would  pay  all  his  indebt- 
edness in  full,  but  that  most  of  his  money 
was  tied  up  for  the  moment  in  margins 
advanced  to  bankers  for  carrying  stock,  and 
the  proof  at  the  trial  was  that  defendant 
represented  that  the  house  for  which  he 
acted  was  all  right  and  would  take  care  of 
its  contracts,  and  it  was  only  on  account  of 
the  rush  for  margins  made  on  the  part  of 
the  bankers  that  the  purchaser  was  pre- 
vented from  paying  at  once,  Held,  That 
the  variance  between  the  misrepresentation 
charged  in  the  complaint  and  that  shown 
by  the  evidence  was  not  fatal,  and  as  the 
variance  was  not  shown  to  have  misled  de- 
fendant it  should  be  disregarded  under 
§  589  of  the  Code. 
To  sustain  an  action  for  damage  for  fraudu- 
lent misrepresentations  by  which  plaintiff 
was  induced  to  sell  goods  on  credit,  it  must 
appear  as  an  element  that  defendant  knew 
or  had  reason  to  believe  that  his  statements 
were  false,  or  defendant  must  have  falsely 
conveyed  the  impression  that  he  had  actual 
knowledge. 

Appeal  from  order  setting  aside 
verdict  and  directing  new  trial. 

Action  to  recover  damages 
for  fraadalent  misrepresentations 
charged  to  have  been  made  by  de- 
fendant by  which  plaintiff  was  in- 
duced to  sell  one  H.  L.  iron  rails. 
The  complaint  charged  that  de- 
fendant misrepresented  that  his 
principal,  for  whom  the  purchase 
was  made,  was  perfectly  solvent 
and  would  pay  all  his  indebted- 
ness in  full,  but  that  most  of  his 
money  was  tied  up  for  the  moment 
in  margins  advanced  to  bankers 
for  carrying  stock,  and  the  proof 
at  the  trial  was  that  defendant 
represented  that  the  house  for 
which  he  acted  was  all  right  and 
would  take  care  of  its  contracts, 
and  it  was  only  on  account  of  the 
rush  for  margins  made  on  the  part 
of  the  bankers  that  the  said  H.  L. 


was  prevented  from  paying  at 
once. 

A.  O.  Fox,  for  apples. 

F,  a.  Minrdthj  for  respt. 

Held,  That  the  variance  was  not 
shown  to  have  prejudiced  defend- 
ant and  should  be  disregarded 
under  §  539  of  the  Code. 

In  submitting  the  case  to  the 
jury  the  judge  charged :  '*If  you 
find  the  fact  that  the  representa- 
tion was  made  and  also  that  it  was 
untrue,  then  the  next  question  for 
you  to  determine  will  be  whether 
they,  plaintiflfs,  parted  with  the 
goods  upon  the  representation 
made,  not  solely  upon  that,  but 
whether  it  entered  into  the  induce- 
ment with  plaintiflEs  in  parting 
with  them." 

Held,  Error ;  for  by  the  direc- 
tion, which  was  repeated  in  sev- 
eral ways,  the  jury  were  left  at 
liberty  to  find  a  verdict  against 
defendant  even  though  he  did  not 
know  or  have  reason  to  believe  the 
representation  was  false,  or  did  not 
make  it  to  deceive  or  defraud 
plaintiffs  agent.     40  N.  Y.,  562. 

The  order  was  therefore  properly 
granted,  and  the  same  is  aflSrraed. 

Opinion  by  Daniels,  J.;  Davis, 
P.  J.J  and  Brady,  J.^  concur. 


SHERIFFS.     EVIDENCE.    RE- 
CEIVERS. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

John  W.  Salter,  recr.,  respt,  v. 
Peter  Bowe,  sheriff,  applL 

Decided  March  28,  1884. 

The  admissions  of  a  Deputy  Sheriff  haWng 
charge  of  the  sale  of  certain  property  upon 
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executions  issued  to  the  sberiil,  as  to  the 
amount  realized  upon  the  sale,  is  an  admis- 
sion by  an  agent  as  to  the  business  of  the 
agency  and  is  competent  as  evidence 
against  the  sheriff. 
A  judgment  creditor  procured  himself  after 
the  return  of  his  execution  unsatisfied  to 
be  appointed  receiver  in  supplementary 
proceedings  of  his  judgment  debtor's 
property,  and  as  receiver  sued  the  sheriff 
for  a  surplus  remaining  in  his  hands  after 
satisfying  certain  executions  by  a  sale  of 
the  judgment  debtor's  property.  Hdd, 
That  it  was  no  obstacle  to  the  plaintiff's  re- 
covery that  the  sheriff  had  returned  un- 
satisfied executions  prior  to  plaintiff's  and 
subsequent  to  those  satisfied  larger  in 
amount  than  plaintiffs  judgment ;  that 
the  fact  that  there  had  been  a  previous  sale 
to  the  one  upon  which  the  surplus  had 
been  realized,  which  was  set  aside  as  irregu- 
lar, and  that  afterwards  and  subsequent  to 
the  second  sale  such  order  setting  aside  the 
first  sale  has  been  reversed  on  appeal,  the 
purchaser  on  both  saies  being  the  same 
person,  was  no  defence  to  the  sheriff;  the 
purchaser  in  the  first  sale  assented  to  the 
second  sale  and  does  not  complain  ;  that 
the  fact  of  the  existence  of  a  general  as- 
signment by  the  judgment  debtor  prior  to 
the  time  when  the  surplus  arose,  and  which 
since  the  commencement  of  this  action  had 
been  declared  void  by  judgment,  was  no 
defence  to  the  defendant,  and  that  the  plain- 
tiff can  recover  the  whole  surplus,  though 
in  excess  of  the  amount  of  his  judgment. 

Appeal  from  jadgment  recovered 
on  trial  before  the  court. 

Action  by  plaintiff,  who  is  a  re- 
ceiver appointed  in  supplementary 
proceedings  on  his  own  judgment, 
to  recover  as  receiver  a  surplus  in 
the  sheriff's  hands  arising  upon  a 
sale  of  the  judgment  debtor's 
property.  A  surplus  was  shown 
to  have  arisen,  by  the  admissions 
of  the  deputy  sheriff  who  had 
charge  of  the  sale  and  by  other 
proof,  of  upwards  of  $1,800,  and 
judgment  for  the  whole  surplus, 
though    in   excess  of    plaintiff's 


judgment,  was  awarded  plaintiff. 
The  court  below,  against  objec- 
tion, admitted  evidence  of  the  ad- 
missions of  defendant's  deputy 
against  him  as  to  the  amount  re- 
alized at  the  sale,  and  held  that 
the  fact  that,  as  appeared  by 
the  evidence,  the  Sheriff  had 
returned  nulla  bona  executions 
subsequent  to  those  satisfied  and 
previous  to  plaintiff's,  greater 
in  amount  than  the  surplus, 
constituted  no  defence,  and  the 
fact  that  there  had  been  a  pre- 
vious sale  to  that  upon  which  the 
surplus  arose,  which  was  set  aside 
after  the  second  sale,  the  same 
person  purchasing  under  both 
sales,  made  no  difference,  and  fur- 
ther that  the  existence  of  a  general 
assignment  by  the  judgment  debtor 
before  the  surplus  arose,  which 
had  been  declared  void  since  the 
action  was  commenced,  was  no  de- 
fence to  the  sheriff. 

Chas.  F.  McLean,  for  applt. 

John  H.  Hull,  for  respt. 

Held,  No  error.  63  How.,  191 ; 
2Duer,  362;  40  N.  Y.,  383. 

Judgment  affirmed,  with  costs. 

Opinion  by  Daniels,  J,;  Davis, 
P.  J.,  concurs. 


WILL.    UNDUE  INFLUENCE. 

N.Y.  Supreme  Court.     General 
Term.     Third  Dept. 

In  re  probate  will  of  Elihu   R. 
Phelps,  deceased. 

Decided  May,  1884. 

To  invalidate  a  will  on  the  ground  of  undue 
influence  there  must  be  affirmative  evidence 
of  the  facts  from  which  such  influence  is  to 
be  Inferred.     Proof  that  the  party   to  be 
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benefited  had  the  motive  and  opportunity 
to  exert  such  influence  is  not  sufficient. 
A  mere  change  of  purpose  in  making  a  tea- 
tamentary  disposition  of  property  will  not 
invalidate  a  will,  without  proof  of  other  per- 
tinent and  forcible  facts  showing  undue 
influence. 

Appeal  from  adecreeof  the  Sur- 
rogate of  Washington  county,  ad- 
mitting the  will  of  Elihu  R. 
Phelps  to  probate  as  a  will  of  real 
and  personal  property. 

The  testator  left  no  widow,  child 
or  descendant  him  surviving ;  his 
nearest  relations  being  a  brother 
and  two  half  sisters — the  contest- 
ants. By  his  will  he  gave  to  his 
brother  and  half-sisters  each 
$300,  and  the  remainder  of  his 
property  to  the  relatives  of  his  de- 
ceased wife  with  whom  he  had  for 
many  years  held  intimate  and 
friendly  intercourse. 

Henry  A.  King  and  J.  F.  Oet- 
iy^  for  applts.  and  contestants. 

Lowrie  &  Oibson^  for  respts. 

Held^  That  to  invalidate  a  will 
on  the  ground  of  undue  influence 
there  must  be  affirmative  evidence 
of  the  facts  from  which  such  in- 
fluence is  to  be  inferred. 

It  is  not  sufficient  to  show  that  a 
party  benefited  by  a  will  had  the 
motive  and  opportunity  to  exert 
such  influence.  There  must  be  ev- 
idence that  he  did  exert  it,  and  so 
control  the  actions  of  the  testator, 
either  by  importunities  which  he 
could  not  resist,  or  by  deception, 
fraud,  or  other  improper  means; 
that  the  instrument  is  not  really 
the  will  of  the  testator. 

The  fact  that  a  testator  has,  in- 
stead of  giving  his  property  to  his 
blood  relations,  bequeathed  it  to 
relatives  of  hia  wife,  under  the  be- 


lief that  the  former  were  negligent 
of  him,  and  careless  of  his  com- 
fort, will  not  of  itself,  unaccom- 
panied by  fraud,  coercion  or  un- 
due influence,  be  sufficient  to  in- 
validate his  will  deliberately  made 
when  in  full  possession  of  all  his 
faculties. 

The  fact  that  a  will  is  not  in  ac- 
cordance with  the  testator's  previ- 
ously expressed  intentions  may 
have  a  bearing  in  connection  with 
other  facts  upon  the  question  of 
undue  influence.  But  without 
such  facts  of  a  pertinent  and  for- 
cible character,  a  change  of  pur- 
pose in  making  a  testamentary 
disposition  of  property  will  not 
invalidate  the  will. 

Decree  of  Surrogate  affirmed, 
with  costs  against  appellant. 

Opinion  by  Bockes,  J.;  Learned, 
P.  •/".,  and  Boardman^  •/.,  concur. 


GUARDIAN     AND    WARD. 
ACCOUNTING. 

N.  Y.  Supreme  Court.    General 
Term.    Third  Dept. 

In  re  accounting  of  Stephen  S. 
Wandell,  general  guardian. 

Decided  May,  1884. 

The  expenditures  of  a  guardian  for  the  sup- 
port and  maintenance  of  his  ward  will 
generally  be  limited  to  the  income  of  the 
fund  in  his  hands  ;  but  where  the  fund  is 
small  and  a  larger  sum  than  the  income  is 
necessary  for  such  support  the  capital  may 
be  broken  in  upon,  but  only  to  the  extent 
necessary  to  answer  the  Just  and  proper 
denuinds  of  the  ward. 

The  burden  of  showing  such  encroachment 
on  the  principal  to  be  necessary  and  proper 
rests  on  the  guardian  on  his  accounting. 

Appeal  by  Stephen  8.  Wandell 
from  a  decree  of  the  surrogate  of 
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the  County  of  Albany,  rendered 
upon  the  report  of  a  referee  ap- 
pointed by  him  to  take  and  state 
the  account  of  said  Wandell  as 
general  guardian  of  Florence  L. 
Craig,  formerly  Florence  L.  Pease. 

Mr.  Wandell  was  appointed  gen- 
eral guardian  of  the  person  and 
estate  of  Florence  L.  Pease  on  the 
4th  of  April,  1872,  she  being,  at 
that  time,  about  thirteen  years  old. 
She  was  the  grand-daughter  of 
William  Smith,  under  whose  will 
she  was  entitled  to  a  share  of  his 
real  and  personal  estate.  On  a 
partial  division  of  such  estate  in 
1872  and  1873,  the  guardian  re- 
ceived as  his  ward's  portion,  $9,- 
970.83,  which  was  the  only  pro- 
perty of  the  ward  that  had  produc- 
ed any  income  applicable  to  her 
use,  or  from  which  the  guardian  ex- 
pected to  receive  any  income. 
The  ward  had  no  other  property, 
except  certain  contingent  interests. 

Smithy  Fursman  &  Cowen^  for 
applt. 

Alonzo  P.  Strong^  for  respt. 

Held^  That  it  is  the  settled  and 
sound  doctrine  of  the  law  that  the 
income  from  a  fund  held  by  a 
guardian,  belonging  to  his  ward,  is 
the  primary  fund  from  which  to 
give  support  and  maintenance  to 
the  latter  ;  and  the  expenditures 
and  disbursements  so  to  be  made 
will  generally  be  limited  to  the 
income  from  the  fund. 

But  where  the  Jund  is  small, 
and  more  means  are  necessary  to 
the  due  maintenance  of  the  ward 
than  can  be  derived  from  the  in- 
come, the  capital  may  be  broken 
in  upon  ;  only  however,  to  the  ex- 
tent necessary  to  answer  the  just 


and  proper  demands  of  the  ward, 
having  in  view  the  amount  of  the 
fund  and  the  situation,  circum- 
stances and  condition  of  the  ward 
in  the  particular  case. 

The  burden  of  showing  an  en- 
croachment upon  the  principal 
fund  to  be  necessary  and  proper 
rests  upon  the  guardian,  on  his 
accounting,  either  by  the  produc- 
tion of  an  order  of  the  court 
giving  the  right,  or  by  furnish- 
ing undoubted  proof  fully  estab- 
lishing the  fact. 

On  and  after  Jan.  1,  1874  the 
entire  available  fund  belonging 
to  the  ward  was  $9,625.17,  and  the 
annual  income  to  be  depended  on 
from  the  fund,  after  that  date  was 
$673.'55. 

Held^  That  this  would  seem  to 
be  a  very  respectable  sum,  in  view 
of  the  small  amount  of  the  fund, 
for  the  support  and  maintenance 
of  a  young  girl  in  good  health, 
aged  from  fourteen  to  seventeen 
years.  And  that  a  limitation  by 
the  referee  of  the  allowance  for 
support  during  that  period  of 
three  years  to  the  amount  of  the 
income  was  entirely  right. 

For  the  four  years  following 
Jan.  1,  1876,  an  allowance  of  $900 
annually  was  made.  The  amount 
allowed  in  diminution  of  the  fund 
during  those  years,  was  $986.50— 
an  average  of  $246.62  per  year. 

Held^  That  while,  for  this  period, 
an  increase  of  the  allowance  might 
be  reasonable  and  proper,  the  de- 
mand had  been  met  in  a  liberal 
spirit  by  the  referee  in  allowing 
$900  annually  for  support ;  and 
in  doing  so  he  had  exercised  his 
discretion  to  the  full  extent  sane- 
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tioned  by  public  policy  and  soand 
judgment. 

Held  also,  That  the  referee  was 
right  in  refusing  a  further  deple- 
tion of  the  fund  by  an  allowance 
to  the  guardian  of  disbursements, 
as  was  claimed  in  his  account. 

Decree  of  Surrogate  affirmed, 
with  costs. 

Opinion  by  Bockes,  J.;  Learn- 
ed, P.  J.y  and  Boardman,  J.,  con- 
cur. 


CONTRACT.     RESCISSION. 

N.  Y.  Supreme  Court.   General 
Term.    Fourth  Dept. 

George  P.  Norton,  appU.,  v. 
Lester  Yerdon,  respt. 

Decided  April,  1884. 

Certain  facts  considered  and    held  not    to 
constitute  a  mutual  rescission  of  a  contract. 

Appeal  from  judgment  of  Coun- 
ty Court,  reversing  a  justice's 
judgment. 

Action  to  recover  $200  and  in- 
terest due  under  a  written  con- 
tract between  defendant  and  one 
J.,  plaintilTs  assignor.  The  con- 
tract bore  date  Oct.  23,  1877,  and 
recited  that  it  was  for  the  purchase 
and  sale  of  land  which  J.  bought 
of  one  O.,  by  contract,  Aug.  19, 
1873,  on  which  land  J.  had  made 
improvements.  By  the  terms  of 
the  contract,  J.,  in  consideration 
of  $295.88,  to  be  paid  as  therein 
stipulated,  agreed  to  sell  the  land 
with  the  improvements  to  defen- 
dant, with  all  the  rights  to  which 
J.' was  entitled  under  the  contract 
with  O.  Defendant,  on  his  J)art, 
agreed   to  make  payments  to  O. 


as    stipulated,    and     to    pay  J. 
$295.88,      as       follows:        $95.88 
down    and    $200    in    two  years, 
with  use;  he  paid  $95.88  down, 
and  $14  interest,   Oct.   23,   1879. 
Defendant    went  into    possession 
after  the  making  of  the  contract, 
and  continued  there  until  the  fall 
of  1879.     The  $200  with  interest 
from  Oct.  23,  1879,  has  not  been 
paid.     By  the  terms  of  the  con- 
tract with  O.,  J.  was  to  pay  $200 
within  eight  years,  with  annual 
interest,  and  such  payment  being 
made,  O.  was  to  give  a  deed.    J. 
assigned  the  contract  with  defen- 
dant to  plaintiff  April  30,  1879; 
and  after  defendant  left,  plaintiff 
took  possession  of  the  premises 
and  put    a  tenant  on    them,  he 
having  about  the  same  time  taken 
an  assignment  of  the  O.  contract 
from  0.,.who   told   him   that  de- 
fendant would  give  up  the  contract. 
The  justice  gave  plaintiff  judgment 
for  $200  and  interest,  which  the 
county    court    reversed     on    the 
ground  that  the  acts  of  the  parties 
amounted  to  a  mutual  rescission 
of  the  contract  in  suit. 
^iske  &  Powers,  for  applt. 
Walter  BaUou,  for  respt. 
Held,   Error.    On    the    part  of 
plaintiff  and  his  assignor,  the  con- 
tract had  been  fully  performed,  so 
far  as  performance  on  their  part 
was  a  condition  precedent  to  de- 
fendant's obligation  to  pay.    De- 
fendant had  been  put  into  posses- 
sion, and  plaintiff  or  J.  had  paid 
the  interest  on  the  O.  contract  as 
it    matured.     The  principal   had 
not  become  due  on  that  contract 
at  the  time  fixed  for  payment  of 
the  $200  by  defendant,  and  so  J. 


Digitized  by 


Qoo^^ 


NEW  YORK  WEEKLY  DIGEST. 


297 


and  his  assignee  were  not  then 
entitled  fo  a  deed  from  O.  nor 
required  to  give  one  to  defendant. 
Piaintiflfs  conduct  indicated  no 
intention  to  rescind  the  contract 
or  release  defendant  from  his  ob- 
ligations. Defendant  abandoned 
the  premises  of  his  own  motion, 
without  plaintiflE's  consent  or 
knowledge.  Plaintiff  took  pos- 
sesssion,  not  by  virtue  of  the 
contract  in  suit,  but  under  the 
contract  assigned  to  him  by  O., 
his  purchase  of  which  in  no  wise 
affected  his  rights  under  the  con- 
tract with  defendant. 

Coon  V.  Reed,  1  Hilt.,  611; 
Malony  v.  Ford,  29  Barb.,  454; 
Havens  v.  Patterson,  43  N.  Y., 
218,  distinguished. 

Judgment  of  county  court  re- 
versed, and  that  of  the  justice 
affirmed. 

Opinion  by  Smithy  P.  J.;  Har- 
din and  Barker,  JJ.^  concur. 


ABATEMENT.     BONDS. 

N.  Y.  Supreme  Coukt.  General 
Term.    First  Dept. 

John  H.  Piatt,  assignee  in  bank- 
ruptcy, respt.y  V.  Amaziah  L.  Ash- 
man, impld,  applt 

Decided  March  7,  1884. 

Under  2  R.  S.,  6th  Ed.,  891,  §9,  an  action  or 
proceeding  in  favor  of  a  corporation,  pend- 
ing at  the  time  of  its  dissolution,  does  not 
abate  by  reason  of  such  dissolution,  but 
may  be  continued  in  the  name  of  the  corpo- 
ration by  a  receiver  of  such  corporation  in 
an  action  to  procure  its  dissolution. 

The  appointment,  under  the  late  bankrupt 
law.  of  an  assignee  in  bankruptcy  of  a  cor- 
poration after  its  dissolution  did  not  abate 
such  an  action,  but  under  the  provisions  of 
Vol.  19. -No.  13a. 


the  said  bankrapt  law  and  §121  of  the 
Code  of  Procedure  such  assignee  had  the 
option  either  to  continue  the  action  in  his 
own  name  or  in  that  of  the  corporation. 

The  fact  that  a  bank  teller  had  already  enter- 
ed upon  the  performance  of  his  duties  when 
a  bond  for  his  good  behavior  as  such  teller 
was  signed  by  the  sureties  does  not  deprive 
such  bond  of  its  consideration  if  the  teller 
had  entered  upon  the  duties  of  his  employ- 
ment with  the  understanding  that  such  a 
bend  should  be  given,  and  if  his  employ- 
ment was  contingent  until  that  was  done. 

Such  a  bond  given  by  a  bank  teller  during 
his  employment  as  such,  to  supply  the 
place  of  a  bond  of  the  same  kind  previ- 
ously given,  which  had  been  lost,  is  not 
without  consideration  if  the  bank  could 
have  terminated  his  employment  if  such 
bond  had  not  been  supplied. 

Appeal  from  an  order  directing 
John  H.  Piatt,  as  assignee  in  bank- 
ruptcy, to  be  substituted  as  plain- 
tiflf  in  the  place  of  the  Stuyvesant 
Bank,  and  from  a  judgment  direct- 
ing recovery  by  him,  as  such  as- 
signee, of  the  amount  reported  due 
by  a  referee  upon  the  hearing  and 
determination  of  the  issues. 

This  action  was  brought  by  the 
Stuyvesant  Bank,  upon  two  bonds 
given  by  its  receiving  teller  for  his 
good  behavior,  to  recover  from  the 
sureties  thereon  an  amount  of 
money  claimed  to  have  been  mis- 
appropriated by  said  teller.  Dur- 
ing the  progress  of  the  trial  a 
judgment  was  rendered  in  an  ac- 
tion against  the  bank  dissolving 
its  incorporation  and  appointing  a 
receiver,  and  subsequently  an  as- 
signee in  bankruptcy  of  the  bank 
was  appointed  under  the  late  bank- 
rupt law.  No  order  was  made  re- 
viving or  continuing  the  action 
either  in  favor  of  the  receiver  or 
of  the  assignee,  and  objections 
were  taken  to  the  power  of  the 
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referee  to  proceed  with  the  trial, 
which  were  overruled,  and  the 
referee  proceeded  with  the  action 
and  made  a  report  in  favor  of  the 
plaintiff.  Thereupon  an  applica- 
tion was  made,  to  the  court  to  allow 
the  assignee  in  bankruptcy  to  be 
substituted  as  the  plaintiff  in  this 
action,  and  such  application  was 
granted. 

Alvin  Burt  and  F.  J,  Fithian^ 
for  applt. 

8.  K.  &  F.  B.  Wightman,  for 
respt. 

Held^  That  under  the  authority 
of  2  R.  S.,  6th  Ed.,  391,  §9,  the 
action  did  not  abate  by  the  disso- 
lution of  the  corporation,  and  the 
receiver  was  entitled  to  continue 
its  prosecution  in  the  name  of  the 
bank.     4  Duer,  362,  478-9. 

Tallmage  v.  Pell,  9  Paige,  410, 
414,  and  McCulloch  v.  Norwood, 
58  N.  Y.,  562,  distinguished. 

Thp  decree  in  bankruptcy  ap- 
pointing an  assignee  of  the  bank 
did  not  add  any  further  effect  to 
the  judgment  previously  recovered 
against  the  bank  adjudging  its 
dissolution,  and  as  the  action  had 
not  previously  abated,  this  decree 
in  no  manner  affected  the  disposi- 
tion of  it,  and  under  §  121  of  the 
Code  of  Procedure,  which  was 
then  in  force,  and  the  provisions 
of  the  bankrupt  law,  U.  S.  R.  S., 
981,  §5047,  it  was  optional  with 
the  assignee  either  to  apply  to  be 
substituted  as  plaintiff,  or  to  pro- 
ceed with  the  action  in  the  name 
of.  the  bankrupt. 

The  liability  of  the  defendant 
Ashman  as  a  surety  upon  the 
bonds  was  resisted  upon  the  ground 
that,  as  to  him,   the  bonds  were 


without  consideration.  It  appear- 
ed that  the  first  bond  was  signed 
by  him  after  the  defendant  Mc- 
Murray  had  entered  upon  the  per- 
formance of  the  duties  of  recei?- 
ing  teller,  and  the  second  bond 
was  given  to  replace  the  first, 
which  had  been  lost,  and  when  it 
was  signed  by  Ashman,  McMar- 
ray  was  in  the  employ  of  the  bank 
as  said  receiving  teller. 

Held,  That  while  the  principal 
had  entered  upon  the  discharge  of 
the  duties  of  his  employment  it 
was  with  the  understanding  that  a 
proper  bond  for  his  good  behavior 
should  be  given,  and  until  that 
was  done  his  employment  was  con- 
tingent in  its  nature,  and  his  relief 
from  that  contingency  constituted 
a  consideration  for  the  execution  of 
the  first  bond  by  this  surety. 

That  if  the  second  bond  had  not 
been  given  when  it  was  required 
the  bank  would  have  been  at  lib- 
erty to  have  terminated  McMar- 
ray's  employment,  for  it  had  not 
obliged  itself  to  employ  him  for 
any  particular  time,  and  it  was  to 
relieve  him  from  that  risk  that  the 
second  bond  was  given,  and  that 
furnished  a  legal  consideration  for 
such  instrument. 

Judgment  affirmed. 

Opinion  by  Daniels,  /./  Dam, 
P.  /.,  and  Brady,  J,,  concur. 


APPEAL.    PRACTICE. 

N.  Y.  Court  of  Appeals. 

Harris  v.  Van  Wart,  assignee, 
applt,  and  Healey,  respt. 

Decided  June  10,  1884. 
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A  case  on  appe:il  did  not  appear  to  hare  been 
settled  or  signed  by  the  trial  Judge.  It 
contained  a  paper  headed  *'  requests  to 
find,"  ^hich  contained  no  minute  of  de- 
cision by  the  judge,  and  one  headed  "re- 
fusals to  find/  which  contained  no  refusal, 
but  consisted  of  exceptions.  EM,  That 
the  exceptions  were  of  no  avail. 

A  statement  in  a  notice  to  the  opposite  attor- 
ney of  a  refusal  of  the  Judge  to  find  as  re- 
quested is  not  of  itself  sufficient. 

The  record  in  the  above  entitled 
action  purports  to  contain  a  case, 
bat  there  is  nothing  to  show  that 
it  was  ever  settled  by  the  judge 
before  whom  the  issues  were  tried, 
or  even  that  it  was  presented  to 
him.  It  is  not  signed  by  him. 
Code,  §997.  Tt  contains  a  paper 
headed  '*  requests  to  lind,"  but 
there  is  no  *'note  upon  the  mar- 
gin'' or  elsewhere  showing  how,  if 
at  all,  the  propositions  were  dis- 
posed of.  Code,  §  1023.  It  con- 
tains a  paper  entitled  ''  refusals 
to  find,"  which  contains  no  refusal 
and  consists  of  a  series  of  excep- 
tions as  numerous  as  the  requests 
in  the  first  paper,  similarly  num- 
bered, and  each  of  which  purports 
to  be  taken  to  an  assumed  re- 
fusal. 

Justus  Palmer^  for  applt. 
JS.  P.  Wilder  J  for  respt. 

Seldf  That  these  exceptions 
cannot  avail. 

The  case  contains  a  notice  ad- 
dressed by  the  appellant's  attor- 
neys to  the  respondent's,  to  the 
effect  "  that  the  within  is  a  copy 
of  proposed  findings  of  fact  and 
conclusions  of  law  submitted  to 
the  court  herein  by  defendant 
Van  Wart,  with  a  request  to  find 
as  therein  stated,  the  refusal  of  the 
court  to  find  thereon  endorsed,  and 


defendant's  exceptions  thereto," 
and  it  is  argued  *'that  if  no  such 
refusal  had  been  so  endorsed,  the 
statement  of  such  refusal  contained 
in  the  case  would  have  been  suffi- 
cient. There  was  nothing  to  show 
thai  the  attention  of  the  judge 
had  been  called  to  the  requests, 
and  that  he  had  acted  upon  them. 
The  findings  of  the  court  appear 
to  have  been  made  and  filed  Jan. 
17,  1881,  many  days  prior  to  the 
date  of  the  notice. 

Held,  Untenable  ;  that  the  pro- 
visions of  the  Code,  and  the  rules 
and  practice  of  the  court  in  such 
cases  relate  to  matters  of  substance 
and  cannot  be  disregarded.  61  N. 
Y.,  391  ;  22  Hun,  367;  48  How. 
Pr,  388. 

Judgment  of  General  Term,  af- 
firming judgment  of  Special  Term, 
affirmed. 

Opinion  by  Danforth,  J.  All 
concur. 


CONSTITUTIONAL     LAW. 
SHEPHERD'S  FOLD. 

N.  Y.  Court  of  Appeals. 

The  Shepherd's  Fold,  applt,  v. 
The  Mayor,  &c.,  of  N.  Y.,  respt. 

Decided  June  3,  1884. 

Section  10,  Art.  8  of  the  Constitution  has  ref- 
erence to  money  raised  by  general  taxation 
throughout  the  state  or  revenues  of  the  state 
or  moneys  belonging  to  the  state  treasury 
or  payable  out  of  it,  and  not  to  money 
raised  by  ordinary  local  taxation  for  local 
purposes  to  be  disbursed  by  the  local  au- 
thorities. 

The  moneys  authorized  by  Chap.  269,  Laws 
of  1871,  to  be  raised  and  paid  to  plaintiif 
were  not  moneys  of  the  state  within  the 
meaning  of  that  section  of  the  constitution. 

Reversing  8.  C,  18  W.  Dig.,  572. 
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Section  3  of  Chapter  26i)  of  the 
Laws  of  1871  provides  that  the 
Board  of  Supervisors  of  the  county 
of  New  York,  in  1871  and  each  and 
every  year  thereafter,  shall  levy 
and  collect  by  a  tax  upon  the  taxa- 
ble property  of  the  city  and  county 
of  New  York,  to  be  levied  and  col- 
lected at  the  same  time  and  in  the 
same  manner  as  the  contingent 
charges  and  expenses  of  the  said 
city  and  county  are  levied  and  col- 
lected, the  sum  of  five  thousand 
dollars,  and  pay  the  same  over  to 
the  said  corporation  (plaintiff)to  be 
applied  to- the  j)urposesand  objects 
of  the  said  corporation."  The  cor- 
poration was  chartered  to  receive 
and  adopt  children  and  youth  of 
both  sexes  between  the  ages  of 
twelve  months  and  fifteen  years, 
who  were  orphans,  half  orphans 
and  otherwise  friendless,  these  to 
keep,  support  and  educate,  ap- 
prentice and  place  out  to  service, 
trades  and  schools.  Also  to  re- 
ceive such  children  of  poor  clergy- 
men for  training  and  education 
who  might  he  deemed  eligible  stnd 
who  should  be  approved  by  the 
trustees,  and  to  receive  other  chil- 
dren and  youth  for  education  and 
training  to  such  extent  as  in  the 
judgment  of  the  trustees  might 
be  expedient.  By  Chapter  775, 
Laws  of  1868,  the  several  magis- 
trates of  the  city  of  New  York 
were  authorized  to  commit  to  the 
charge  of  plaintiff  such  orphans 
and  friendless  children  as  might 
come  under  their  jurisdiction,  and 
the  commissioners  of  the  public 
charities  and  correction  of  said 
city  were  authorized  to  transfer  to 
the    plaintiff    such   orphans    and 


friendless  children  as  should  be  el- 
igible, &c.  The  act  of  1871  pro- 
vides for  placing  the  children  in 
charge  of  the  society  at  service, 
with  the  approval  of  the  mayor  or 
surrogate  or  one  of  the  commis- 
sioners of  public  charities  and  cor- 
rection of  said  city. 

A.  J.  Vanderpoel  and  CJiarUs 
E.  Miller^  for  applt. 

Thomas  Allison^  for  respt. 

Held,  That  the  money  author- 
ized to  be  raised  by  the  supervi- 
visors  to  be  paid  over  to  plaintiff 
was  not  money  of  the  state  within 
the  meaning  of  §  10  of  Article 
8  of  the  constitution,  and  the  act 
of  1871  was  not  abrogated  by 
the  adoption  of  that  section  in 
1874 ;  that  section  has  reference  to 
money  raised  by  general  taxation 
throughout  the  state,  or  revenues 
of  the  state,  or  moneys  otherwise 
belonging  to  the  state  treasurer  or 
payable  out  of  it,  1  R.  S.,  Chap. 
9,  Art.  1,  title  1,  and  not  to  money 
raised  by  ordinary  local  taxation 
for  local  purposes  to  be  disbursed 
by  the  local  authorities.  The  fact 
that  money  is  raised  by  local  tax- 
ation by  the  supervisors  of  a  coun- 
ty pursuant  to  an  act  of  the  legis- 
lature does  not  make  it  money  of 
the  state.     58  N.  Y,,  1,  491. 

Also  held.  That  the  legislature 
had  power  to  authorize  the  city  to 
provide  for  the  burden  assumed  by 
plaintiff,  and  that  which  might 
be  cast  upon  it  under  the  act  of 
1868,  by  the  payment  of  a  gross 
annual  sum,  instead  of  keeping  a 
separate  account  of  the  expense 
of  supporting  each  child  who  might 
be  committed  or  transferred  under 
the  act  or  of  each  destitute  child 
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living  in  the  city  who  might  be  re- 
ceived by  plaintiff  and  who  would 
otherwise  have  become  a  county 
charge.  It  was  not  essential  that 
plaintiff's  corporate  powers  should 
be  restricted  to  the  receipt  and 
support  of  city  and  county  poor 
to  render  the  appropriation  valid. 

During  the  years  1875  and  1876 
plaintiff  wholly  suspended  its  op- 
eration The  claim  for  those  years 
was  disallowed. 

JSeld^  No  error. 

Judgment  of  General  Terra,  af- 
firming judgment  on  verdict  for 
defendant,  reversed,  and  new  trial 
granted. 

Opinion  by  Rapallo,  J.  All 
concur. 


VILLAGES.    STREETS. 
ESTOPPEL. 

N.Y,  Supreme  Court.    General 
Term.    Third  Dept. 

The  People  ex  rel.  H.  Delos 
Johnson,  respt^  v.  The  President, 
&c.  of  the  village  of  Whitney's 
Point,  applL 

Decided  May,  1884. 

Proceedings  by  a  village  incorporated  under 
Chap.  291,  Laws  of  1870,  to  open  and  lay 
out  a  street  are  vitiated  by  any  departure 
in  substance  from  the  formula  prescribed 
by  that  act. 

An  omission  in  the  petition  of  freeholders  of 
the  name  of  one  of  the  landowners  renders 
the  petition  defective  and  the  proceedings 
void  for  want  of  jurisdiction,  even  though 
the  land  of  sucli  owner  is  very  small,  unless 
such  owner's  claim  for  damages  has  been 
waived. 

An  entry  in  the  minutes  of  the  board  of  a 
motion  "that  the  improvement  asked  for  in 
the  petition  be  made,"  is  not  the  entry  of 
the  decision  of  the  board  to  make  the  im- 
provement by  resolution,  as  required  by  the 


statute.  The  resolution  should  be  com- 
plete in  itself  so  as  to  show  what  the  im- 
provement was. 

If  no  notice  of  meeting  to  hear  objections  is 
served  on  a  landowner  the  trustees  have  no 
authority  to  take  his  land  and  are  without 
jurisdiction  as  to  him  unless  he  has  waived 
service. 

On  an  application  for  a  mandamus  to  compel 
the  trustees  to  make  an  assessment  and  levy 
a  tax  for  opening  a  street  the  trnstees  are 
not  estopped  from  gainsaying  their  acts  as 
being  illegal. 

Appeal  from  a  judgment  in  favor 
of  the  relator,  entered  on  the  re- 
port of  a  referee,  directing  a  per- 
emptory writ  of  mandamus  to  issue 
to  the  defendants,  directing  them 
to  make  an  assessment  and  levy  a 
rax  npon  the  taxable  property  and 
inhabitants  of  the  village  for  the 
sum  of  11,198.39.  with  interest  and 
costs,  for  damages  awarded  to 
Jubez  Johnson,  because  of  the  lay- 
ing ont  of  a  public  street  through 
his  lands;  the  award  had  been«  be- 
fore the  mandamus  proceedings 
were  instituted,  assigned  to  the  re- 
lator. 

The  village  of  Whitney's  Point 
was  incorporated  under  the  Gen- 
eral Act  of  1870,  Ch.  291,  for  the 
incorporation  of  villages,  and  the 
proceedings  to  lay  out  and  open 
the  street  were  taken  in  1875,  un- 
der the  provisions  of  that  act.  The 
proceedings  resulted  in  the  laying 
out  of  the  street  by  the  trustees, 
by  a  resolution  entered  in  the  vil- 
lage  records,  describing  the  street 
by  metes  and  bounds ;  and  dam- 
ages for  the  lands  taken  were  as- 
sessed. 

It  was  claimed  that  the  proceed- 
ing to  lay  out  the  street  was  with- 
out jurisdiction  and  void  because 
of  fatal  informality  in   its  incep- 
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tion,  and  void  because  of  omissions 
of  statutory  requirements  neces- 
sary to  tlie  preservation  of  juris- 
diction in  its  continuance. 

Chapman  <fe  Lyon^  for  applt. 
W.  J.  Montanye^  for  respt. 

Held^  That  proceedings  by  an 
incorporated  village  under  the 
General  Act  of  1870,  Ch.  291,  for 
the  incorporation  of  villages,  to 
lay  out  and  open  a  street,  being 
entirely  statutory,  can  be  main- 
tained only  on  a  substantial  ob- 
servance of  the  provisions  of  that 
act.  Any  omission  in  that  respect 
will  be  fatal  to  jurisdiction. 

Any  departure,  in  substance, 
from  the  formula  prescribed  by  the 
statute  vitiates  the  proceedings 
under  it ;  and  what  the  legislature 
has  directed  to  be  done  in  such 
cases  the  courts  cannot  declare 
immaterial. 

A  proceeding  may  be  challenged 
for  want  of  jurisdiction  at  any 
time  by  a  party  to  be  affected  by 
it. 

If  the  petition  of  freeholders  in 
such  proceeding  omits  the  name  of 
one  of  the  landowners,  the  pro- 
ceeding is  without  jurisdiction  in 
its  very  inception,  unless  such 
owner's  claim  for  damages  has 
been  waived  ;  and  this  although 
the  piece  of  land  owned  by  him 
is  very  small. 

A  petition  asking  for  the  im- 
provement was  received  by  the 
board  of  trustees  and  placed  on 
file.  Then  followed  this  entry  in 
the  minutes:  ''Moved  that  the 
improvement  asked  for  in  the  said 
petition  be  made.  Motion  car- 
ried ;  all  voting  aye." 

Heldy  That  this  was  not  an  entry 


of  the  decision  of  the  board  to 
make  the  proposed  improvement 
''  by  resolution  *  *  entered  in 
the  minutes,"  within  the  purview 
of  the  statute  ;  and  did  not  meet 
its  requirements,  in  form  or  sub- 
stance. That  there  should  have 
been  an  entry  of.  a  formal  resolu- 
tion, and  of  one  so  com  plete  in  itself 
as  to  show  what  the  improvement 
decided  to  be  made  was. 

If  no  copy  of  the  notice,  required 
by  the  statute  to  be  given  by  the 
trustees,  of  a  time  and  place  of 
meeting  to  hear  objections  that 
may  be  made  to  the  taking  of  the 
land  for  the  improvement,  is 
served  upon  a  landowner,  the 
trustees  have  no  authority  to  take 
his  land,  and  are  without  jurisdic- 
tion in  that  regard  unless  he  has 
waived  service. 

The  trustees  in  their  order  di- 
recting the  improvement  to  be 
made  must  follow  the  application 
as  made  by  the  petition.  They 
cannot  direct  the  laying  out  of  the 
road  in  part  on  a  different  route 
from  that  given  therein,  even 
though  the  change  be  very  small. 

On  an  application  for  a  man- 
damus to  compel  the  trustees  of  a 
village  to  make  an  assessment  and 
levy  a  tax  for  opening  a  street, 
they  are  not  estopped  from  gain- 
saying their  own  acts,  as  being 
illegal.  They  have  the  right  and 
are  bound  to  take  advantage  of  all 
want  of  authority  to  take  lands, 
or  make  an  assessment,  both  in 
the  inception  and  progress  of  pro- 
ceedings had  for  that  purpose. 

A  party  can  never  be  estopped 
from  raising  questions  going  to 
jurisdiction. 
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Judgment  reversed,  new  trial 
granted,  costs  to  abide  event. 

Opinion  by  Bockes^  J,  ;  Board- 
Toan  /.,  concurs;  Learned^  P.  J.y 
concurs  in  the  result. 


RAILROADS.     NEGLIGENCE. 

N.  Y.  Supreme  Court.    Gbnerai 
Term.    Third  Dept. 

Nellie  Near,  admx,  respL,  v. 
The  Delaware  &  Hudson  Canal 
Co.,  applL 

Decided  May,  1884. 

It  is  the  duty  of  a  railroad  company  to  con- 
struct its  road  bridges  &c.  of  the  best 
material  and  to  use  the  utmost  care  and 
vigilance  in  keeping  them  in  safe  condition. 
The  use  of  combustible  material  in  the 
construction  of  an  embankment  requires 
increased  care  and  diligence  in  keeping  the 
road  bed  and  track  in  safe  condition  for 
use  and  preventing  accidents  by  fire. 

A  neglect  to  keep  the  road  bed  and  track  in 
the  best  condition  renders  the  company 
liable  for  any  injury  caused  thereby,  unless 
it  is  shown  that  the  defect  could  not  be 
discovered  by  any  reasonable  skill  or  fore- 
sight. 

When  a  judgment  entered  upon  a  verdict  in 
an  action  for  a  personal  injury,  will  not 
be  reversed  on  the  ground  of  excessiveness 
of  damages. 

Appeal  from  a  judgment  enter- 
ed upon  a  verdict,  and  from  an 
order  denying  a  motion  for  a  new 
trial.  The  action  was  brought  by 
the  plaintifif  as  administratrix  of 
George  P.  Near,  to  recover  dam- 
ages for  the  wrongful  acts,  negli- 
gftnceand  default  of  the  defendant 
causing  the  death  of  her  intestate. 

The  deceased  was  head  brake- 
man  on  the  defendant's  road,  and 
was  killed  while  on  duty,  because 
of  the  breaking  down  of  the  track 


which  was  weakened  and  render- 
ed unsafe  by  fire,  at  a  certain 
point  where  it  crossed  a  marsh 
upon  embankments  on  the  north 
and  south,  with  trestle-work  in 
the  centre.  At  the  place  where 
the  south  end  of  the  trestle-work 
connected  with  the  north  end  of 
the  embankment,  there  were  long 
timbers  laid  on  and  supported  by 
old  ties,  one  end  fastened  to  the 
bent  of  the  trestle,  and  the  other 
resting  on  the  bank.  The  north 
bent  of  the  trestle  settled,  from 
time  to  time,  as  did  also  the  end 
of  the  embankment, which  extend- 
ed for  about  160  feet ;  and  to  keep 
up  this  embankment  immediately 
south  of  the  trestle,  the  defendant 
from  time  to  time,  piled  in  a  great 
quantity  of  old  ties,  and  left  in 
there  other  combustible  material. 
This  place  was  called  a  sink-hole. 
The  marsh-grass  in  the  vicinity  at 
the  time  of  the  accident  was  quite 
dry,  as  was  also  the  combustible 
m<aterial  employed  to  keep  up  the 
grade  and  to  give  support  to  the 
rails.  On  the  day  of  the  accident 
the  marsh-grass  near  by  was  on 
fire;  and  in  the  afternoon  and 
evening,  the  old  ties  and  combus- 
tible material  which  gave  support 
to  the  timbers  under  the  rails  were 
also  on  fire.  No  one  was  station- 
ed at  or  near  the  trestle  to  guard 
it  against  fire  or  otherwise.  A 
train  of  cars  reached  this  point 
about  9  p.m.  The  supports  of  the 
rails  at  the  sink-hole  had  then  be- 
come so  weakened  by  the  fire  that 
the  track  gave  way,  and  the  engine 
on  which  the  deceased  was  riding, 
was  wrecked  and  the  deceased 
killed. 
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The  plaintiflp  obtained  a  verdict 
for  $5000. 

A  motion  was  made  for  a  new 
trial,  and  denied. 

Henry  Smithy  forapplt. 

James  TT.  VerbecJCy  for  respt. 

Held^  That  the  case  was  emin- 
ently one  for  the  jury,  on  the 
proof,  upon  the  question  as  to  the 
defendant's  negligence;  that  de- 
fendant was  guilty  of  negligence 
both  in  the  mode  of  constructing 
the  work  originally  and  in  omit- 
ting to  guard  against  fires  and 
other  accidents  and  that  under  the 
circumstances  the  damages  were 
not  excessive. 

Although  a  railroad  Company 
has  the  right  to  use  combustible 
material  in  constructing  an  em- 
bankment, yet  the  use  of  such 
material  requires  increased  care 
and  diligence  in  maintaining  the 
road-bed  and  track  in  a  safe  con- 
dition for  use,  and  preventing 
accidents  by  fire. 

The  duty  owing  by  a  railroad 
Company  to  the  public,  as  well  as 
to  those  in  its  employ,  is  that  its 
road  and  bridges  and  other  appur- 
tenances shall  be  constructed  of 
the  best  material;  and  the  utmost 
care  and  vigilance  be  bestowed  in 
keeping  them  in  safe  condition. 
The  law  will  not  allow  them  to  be 
out  of  repair  an  hour  longer  than 
the  highest  degree  of  deligence 
requires. 

It  is  its  duty  to  keep  a  sufficient 
force  at  command,  and  of  capacity 
sufficient,  to  discover  defects  and 
apply  the  remedy.  Neglecting  to 
keep  it  in  the  best  condition,  if 
injury  or  loss  occurs  thereby,  the 
Company  will    be    liable.      And 


from  this  responsibility  it  cannot 
be  relieved,  except  by  showing 
that  the  defect  was  one  which 
could  not  be  discovered  or  reme- 
died by  any  reasonable  skill  or 
foresight. 

Whether  the  negligence  of  the 
person  injured,  or  the  negligence 
of  his  co-servant  contributed  to 
the  injury,  is.  a  question  for  the 
jury  to  determine.  It  cannot  be 
adjudged  as  matter  of  law. 

Judgment  and  order  affirmed, 
with  costs. 

Opinion  by  Bockes^  J,;  Learn- 
ed^ P.  /.,  and  Boardman^  /.,  con- 
cur. 


BAR.     APPEAL.     PARTIES. 

N.  Y.  Supreme  Court.   General 
Term.    Third  Dept. 

Rufus  Snyder,  respt,  ^  v.  Robert 
Bliss  et  al.,  appUs. 

Decided  May,  1884. 

An  order  denying  a  motion  to  make  the  sher- 
iff a  party,  which  is  not  appealed  from,  con- 
cludes the  parties,  and  such  order  is  not 
brought  up  by  an  appeal  from  the  fioal 
Judgment  when  the  notice  of  appeal  does 
not  state  that  it  was  intended  to  do  so. 

An  objection  of  a  defect  of  parties,  when  it 
appears  on  the  face  of  the  complaint,  is 
waived  by  an  omisttion  to  demur  for  such 
cause. 

A  sheriff  boldmg  attachments  against  prop- 
erty involved  in  an  action  of  interpleader, 
is  not  a  necessary  party  to  it. 

What  is  sufficient  proof  of  the  existence  of  a 
foreign  corporation  as  such  f 

Appeal  from  a  judgment  entered 
upon  the  report  of  a  referee  in  an 
action  of  interpleader  brought  to 
determine  which  of  the  parties  de- 
fendant were  entitled  to  a  fund  of 
$326.95,   which  was  admitted  by 
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the  plaintiff  to  be  due  from  him 
for  powder  furnished  to  him  by 
the  Ditmar  Manufacturing  Com- 
pany. 

There  were  two  classes  of  claim- 
ants to  this  fund,  claiming  under 
different  titles  ;  one  class  claiming 
under  attachments  issued  against 
the  plaintiff,  and  the  other  under 
an  assignment  from  an  alleged 
partnership— not  from  the  Ditmar 
Corporation.  The  appellants  in- 
sisted that  there  was  no  such  in- 
corporated company,  and  further, 
even  if  there  was,  then  that  they 
had  shown,  by  the  proof,  that  the 
indebtedness  was  not  contracted 
with  that  company,  but  was  con- 
tracted with  the  partnership  under 
which  they  made  their  title.  These 
questions  were  made  questions  of 
fact  on  the  trial,  to  be  determined 
by  the  referee  on  the  proof  sub- 
mitted. He  found  them  against 
the  appellants.  There  was  abund- 
ant proof  of  the  existence  of  the 
corporation,  and  that  the  plain- 
tiff's indebtedness  arose  out  of  his 
dealings  with  it,  and  was  in  fact 
an  indebtedness  by  him  to  the 
company.  The  company  was  a 
foreign  corporation  organized  un- 
der and  pursuant  to  the  laws  of 
California.  This  was  proved  by 
the  production  of  its  articles  of 
incorporation,  duly  certified  to, 
authorize  them  to  be  read  in  evi- 
dence. The  corporation  had  an 
office  in  the  City  of  New  York, 
and  conducted  its  business  there 
and  elsewhere  in  this  State.  There 
was  a  certificate  of  its  incorpora- 
tion hanging  on  the  wall  in  its 
office  in  the  city.  It  had  officers— 
a  president,   secretary,  etc.,  and 

Vol.  19-.No.  13b. 


kept  books,  and  there  were  stock- 
holders. It  employed  an  attorney 
to  represent  it  in  suits,  and  it  was 
sued  and  defended  suits  in  its  cor- 
porate name,  leased  property  and 
paid  taxes.  The  proof  also  show- 
ed that  Snyder,  the  plaintiff,  made 
his  purchases  of  property  from 
the  corporation  and  thus  became 
indebted  to  it,  as  in  the  complaint 
stated.  The  court  held  that  the 
finding  of  the  referee  as  to  the  ex- 
istence of  the  corporation,  and  his 
decision  awarding  the  property 
to  the  attaching  creditors,  was  cor- 
rect. 

TT.  H,  Peckham,  for  applts. 

J,  Newton  Fiero  and  /.  L.  Kel- 
logg^  for  respt. 

Held^  No  error  ;  that  there  was 
sufficient  proof  of  the  existence  of 
the  corporation. 

It  was  alleged  by  the  appellant 
as  a  ground  of  error,  that  there 
was  a  defect  of  parties  in  this, 
that  the  sheriff  was  a  necessary 
party.  It  appeared  that  upon  a 
motion  previously  made  in  the  ac- 
tion, to  bring  in  the  sheriff  as  a 
party  defendant,  the  question  was 
decided  against  the  appellant  by 
an  order  denying  the  motion. 

Held^  That  such  former  adjudi- 
cation not  having  been  appealed 
from,  concluded  the  parties. 

Held  also.  That  the  appeal  from 
the  judgment  did  not  bring  up  the 
question  decided  in  that  order,  as 
it  was  not  stated  in  the  notice  of 
appeal  that  it  was  intended  to 
bring  up  such  intermediate  order, 
or  the  matter  then  decided,  for  re- 
view. 

That  the  objection  of  a  defect  of 
parties,   when   it  appears  on  the 
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face  of  the  complaint,  is  waived 
by  an  omission  to  demur  for  such 
cause. 

That  a  sheriff  holding  attach- 
ments  against  property  involved 
in  an  action  of  interpleader,  hav- 
ing no  interest  in  the  subject  mat- 
ter of  such  action,  is  not  a  neces- 
sary* party  to  it. 

Judgment  affirmed,  with  costs 
against  the  appellants. 

Opinion  by  BocJces^  /.  /  Board- 
man^  •/!,  concurs. 


EVIDENCE. 

N.  Y.  Supreme  Court.    General 
Term.     Fourth  Dept. 

Obadiah  Stephens,  appU.^  v. 
Peter  Cornell,  respt 

Decided  April,  1884. 

The  answer  set  up  as  a  counterclaim  an  ac- 
count against  plaintiff's  father,  which,  it 
was  alleged,  plaintiff  had  agreed  to  pay  in 
consideration  of  the  conveyance  of  certain 
property  by  the  other  heirs.  HM,  That 
defendant  was  not  an  incompetent  witness 
under  §  820  of  the  Code  to  prove  such  in- 
debtedness. 

The  question  as  to  whether  a  claiui  is  barred 
by  the  statute  of  limitations  is  not  to  be 
passed  upon  in  receiving  or  rejecting  evi- 
dence to  establish  the  original  existence  of 
the  claim. 

Appeal  from  judgment  of  county 
court,  reversing  judgment  in  jus- 
tice's court  in  favor  of  plaintiff. 

Action  on  an  account.  The  an- 
swer set  up,  as  a  counterclaim,  an 
account  which  accrued  in  favor  of 
defendant  against  plaintiff's  fath- 
er in  his  lifetime  and  also  alleged 
that  in  consideration  of  property 
conveyed  to  him  by  the  other  heirs 
at  law  of  bis  father,  plaintiff  had 


undertaken  and  agreed  to  pay  the 
debts  of  his  father  including  the 
one  held  by  defendant. 

Plaintitf  proved  his  account. 
Defendant,  in  endeavoring  to  es- 
tablish his  counterclaim,  soaght 
to  testify  to  and  offered  to  prove 
such  indebtedness.  This  was  ob 
jected  to  on  the  ground  that  de- 
fendant was  not  a  competent  wit- 
ness under  §  829,  Code  Civ.  Pro. 
The  justice  ruled  out  the  evi- 
dence. 

P.  J.  Hulttt^  for  applt. 

Burrell  <fe  Robinson^  for  respt. 

Held,  That  the  justice  erred  in 
excluding  the  evidence  and  that 
the  county  court  properly,  for 
that  reason,  reversed  his  judg- 
ment. 

Plaintiff  was  not  a  party  as  an 
executor  or  administrator  or  heir 
at  law  of  his  father  ;  he  sued  ia 
his  own  right.  Defendant's  coun- 
terclaim was  not  against  plaintiff 
as  executor  or  heir  at  law  ;  but  it 
was  against  him  in  his  individual 
personal  capacity.  Therefore  §829 
had  no  application.  22  Hun,  444; 
92  N.  Y.,  247. 

Plaintiff  is  not  a  party  deriving 
title  or  interest  from,  through  or 
under  a  deceased  person.  If  he 
covenanted  to  pay  a  debt  held  by 
defendant  he  was  liable  because  of 
the  covenant.  24  N.  Y..  178;  20 
id.,  268. 

Whether  plaintiff  was  liable  to 
pay  the  debt  held  by  defendant 
depended  upon  his  personal  prom- 
ise made  at  the  time  a  fund  was 
put  in  his  hands  by  the  heirs  at 
law  of  the  deceased  and  which 
plaintiff  agreed  to  apply  in  liqui- 
dation of  the  indebtedness  of  his 
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father.  Plaintiff  in  performing 
that  agreement  would  have  done 
nothing  more  than  to  pay  his  own 
debt  in  the  manner  in  which  he 
had  agreed  to  pay  it.  47  N.  Y., 
241. 

That  whether  the  claim  onght  to 
be  established  was  barred  by  the 
statute  of  limitations  ought  not  to 
have  been  determined  by  the  jus- 
tice in  considering  whether  he 
would  receive  evidence  to  estab- 
lish the  claim.  The  objection  to  a 
defence  or  counterclaim  can  be  ta- 
ken only  by  reply.  Code,  §  413. 
It  is  a  matter  that  goes  to  the  mer- 
its and  is  not  to  be  passed  upon  in 
receiving  or  rejecting  evidence  to 
establish  the  original  existence  of 
a  debt  or  claim. 

Besides  if  the  account  set  up  by 
defendant  was  a  running  one  it 
was  not  barred  even  as  against  the 
estate  of  the  deceased.  But  the 
promise  relied  upon  by  defendant 
was  made  long  after  the  death  and 
was  not  barred. 

Judgment  of  county  court  af- 
firmed. 

Opinion  by  Hardin^  J.;  Smithy 
P.  J.y  and  Barker^  /.,  concur. 


AGENCY.     CONTRACT. 
VERDICT. 

N.  Y.  Supreme  Court.  Generaj. 
Term.    Fourth  Dept. 

Edmund  Earl,  respt.^  v.  Porter 
P.  Collins,  applt. 

Decided  April,  1884. 

Where  an  agent,  acting  within  his  authority, 
signs  a  cod  tract  without  disclosing  his  prin- 
cipal's name,  the  validity  of  the  contract  is 
not  affected. 


It  is  not  error  to  allow  the  reduction  of  a  ver- 
dict after  it  is  entered  to  the  amount  of 
damages  claimed  in  the  complaint. 

Appeal  from  county  court  judg- 
ment on  verdict,  and  also  from  an 
order  of  that  court  denying  mo- 
tion for  new  trial  on  the  minutes 
and  giving  plaintiff  leave  to  remit 
part  of  the  verdict  and  take  judg- 
ment for  the  residue. 

Action  began  in  justice's  court 
for  money  had  and  received.  Plain- 
tiff recovered  judgment  for  $192 
and  costs,  and  defendant  appealed 
to  county  court,  where  plaintiff 
had  verdict  for  $222.  After  entry 
of  verdict,  and  before  judgment, 
plaintiff  was  allowed  by  the  court 
to  file  a  stipulation  reducing  the 
verdict  to  $200,  the  amount  of 
damages  claimed  in  his  complaint, 
and  thereafter  he  entered  judg- 
ment for  that  amount,  with  costs. 
Plaintiff  had  land  in  Michigan, 
which  he  had  authorized  Leonard 
Collins,  defendant's  brother,  who 
lived  near  the  land,  to  sell  for  him. 
In  October,  1872,  defendant,  being 
about  to  visit  his  brother,  plaintiff 
asked  him  to  sell  his  farm  when  he 
got  there,  and  offered  him  all  he 
could  sell  it  for  over  $1,860,  and 
consented  that  if  defendant  had  to 
take  stock  in  pay,  he  would  take 
a  horse  of  him  at  $200.  Defend- 
ant returned  the  last  of  October 
and  told  plaintiff  he  had  sold  the 
farm  for  $2,000,  and  had  taken 
stock  in  part  payment.  Relying 
on  that  statement,  plaintiff  took  a 
horse  at  $200,  received  $200  in 
cash,  and  defendant  retained  $150 
for  making  the  sale.  Plaintiff 
afterward  learned  that  defendant's 
brother    had    sold    the    land   for 
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$2,000  some  two  months  before 
defendant  went  there  ;  that  a  con- 
tract for  the  sale  had  been  execu- 
ted and  $109  paid  down  by  the 
purchaser;  that  defendant  per- 
suaded his  brother  to  call  with  him 
on  the  purchaser  and  told  the  lat- 
ter that  plaintiff  had  sent  him  to 
see  if  he  had  not  more  money  he 
could  pay  down  ;  that  defendant 
had  a  new  contract  executed,  with 
the  same  purchase  price,  the  pay- 
ment down  being  fixed  at  $550, 
and  the  date  made  to  correspond 
with  the  time  when  he  was  in 
Michigan.  The  purchaser  paid 
$460  cash,  which,  with  $100  paid 
on  the  first  contract,  was  handed 
to  defendant  to  bring  to  plaintiff. 
Defendant  took  no  stock  from  the 
purchaser.  The  original  contract 
was  signed  ''Leonard  A.  Collins, 
Agent."  It  did  not,  in  terms,  bind 
the  party  of  the  lirst  part  to  '*  sell 
and  convey,"  but  provided  that 
he  should  furnish  a  warranty  deed, 
and  that  the  second  party  was  to 
have  possession,  etc.  The  aggre 
gate  price  to  be  paid  was  not  ex- 
pressed in  the  writing,  but  was 
supplied  by  parol  proof  at  the 
trial. 

D.  D,  Metcalfe  for  applt. 

S.  N.  Dada^  for  respt. 

Heldy  That  plaintiff  was  bound 
by  the  original  contract,  which 
was  valid,  64  N.  Y.,  362,  and  he 
could  adopt  and  enforce  the  con 
tract,  even  if  it  had  been  signed  by 
the  vendee  alone.  1  Seld.,  229. 
The  parol  proof  was  admissible, 
its  effect  being,  not  to  vary  the 
writing,  but  to  show  what  the  con- 
tract was  as  to  consideration. 
Moreover,  the  parties  to  the  con- 


tract recognized  it  as  valid,  and 
the  new  contract  was  substituted 
wholly  at  defendant's  suggestion. 
Such  sale  being  made  without  his 
agency,  defendant  was  not  enti- 
tled to  the  $160,  and  is  liable  for  it 
to  plaintiff.  Plaintiff  is  not  liable 
for  the  expenses  of  defendant's 
journey,  which  was  made  on  his 
own  account,  and  there  is  no 
proof  of  the  value  of  defendant's 
services  in  collecting  the  money 
and  delivering  it  to  plaintiff. 

Interest  is  to  be  allowed  from 
the  date  of  defendant's  first  inter- 
view with  plaintiff  after  his  return, 
at  which  time  it  was  his  duty  to 
render  an  account. 

It  is  common  practice  to  allow 
an  amendment  of  the  verdict  after 
it  is  entered  and  before  judgment. 
3  Wend.,  356;  2  Seld.,  97;  7 
How.,  21,  and  cases  cited  by  Har- 
ris, J. 

Judgment  and  order  affirmed, 
with  costs. 

Opinion  by  Smithy  P.  /./  Hat- 
din  and  Barker^  JJ,^  concur. 


PRACTICE.     LEASE.   ASSIGN- 
MENT. 

N.  Y.  Supreme  Court.  General 
Term.      Fourth  Dept. 

Patrick  Riley,  respt ^  v.  Phny 
T.  Sexton,  applt.  ^  and  John  I. 
Stebbins,  impld.,  respL 

Decided  April,  1884. 

A  general  exception  to  a  referee's  flndiDgs  is 
unavailing  unless  all  the  rulings  embraced 
in  it  are  erroneous. 

Where  the  reversioner  and  lessor  assigns  to  a 
third  person  the  written  obligation  of  the 
lessee    to    paj    rent,     the    thing  trans- 
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ferred  is  a  mere  chose  in  action,  and  the 
assignee  has  no  occasion  to  inquire  as  to 
the  contents  of  a  real  estate  mortgage  which 
professes  to  pledge  rents  and  profits. 

Appeal  from  judgment  on  refe- 
ree's report. 

Action  in  the  nature  of  a  credi- 
tor's bill  brought  by  plaintiff  as 
judgment  creditor  of  James  Mur- 
ray and  James  Lawless,  to  compel 
application  to  the  payment  of 
plaintiffs  judgment,  of  Murray's 
share  in  certain  rents  reserved  in 
a  lease  of  lands  executed  by  James 
Murray  and  John  Murray  to  plain- 
tiff and  his  son  Richard.  The 
Murrays  owned  two  farms  in  com- 
mon, and  on  Feb.  9,  1878,  they  ex- 
ecuted a  written  lease  of  one  farm 
to  the  Rileys  for  five  years  from 
April  1,  1878,  at  $700  a  year,  pay- 
able Dec.  1st  in  each  year.  Of  the 
rent  maturing  Dec.  1,  1880,  $683 
was  assigned  by  the  lessors  to  de- 
fendant Stebbens,  April  1,  1880. 
On  June  1,  1879,  defendant  Sex- 
ton took  from  the  Murrays  a  mort- 
gage on  the  farms  and  other  land, 
for  115,000,  containing  this  provis- 
ion :  "And  they  do  also  pledge 
as  additional  security,  the  rents, 
issnes  and  profits  of  said  premi- 
ses;" audit  was  also  agreed  that 
while  the  debt  exceeded  $10,000, 
the  mortgagors  would,  whenever 
desired,  execute  to  the  mortgagee 
chattel  mortgages  upon  all  grow- 
ing crops  and  on  personal  prop- 
erty generally,  then  owned  by 
them.  That  mortgage  was  re- 
corded Dec.  3,  1879.  On  July  3, 
1879,  the  mortgagors  executed  to 
Sexton  their  chattel  mortgage  for 
$10,000,  on  all  their  personal  prop- 
erty whatever,  and  growing  crops 


of  all  kinds  on  said  farms,  which 
mortgage  was  duly  filed  about  the 
time  of  itd  date,  and  duly  refiled 
July  6, 1880.  Stebbens  knew  that 
Sexton  had  said  $15,000  mortgage, 
but  he  had  never  seen  it  nor  the 
record  of  it,  and  did  not  know  that 
it  contained  a  special  clause  pur- 
porting to  give  a  lien  on  crops  or 
rents,  issues  and  profits,  nor  had 
he  heard  that  Sexton  had  any  claim 
on  the  lease.  The  referee  found 
that  Stebbens  is  entitled  to  $583, 
rent  due  Dec.  1,  1880;  that  plain- 
tiff is  entitled  to  have  the  remain- 
der of  the  rent  due,  and  to  grow 
due,  applied  on  his  judgment  and 
costs,  and  Sexton  is  not  entitled 
to  the  same ;  that  plaintiff  is  enti- 
tled to  an  injunction  restraining 
Sexton  and  James  Murray  from 
collecting  Murray's  share  of  said 
rent ;  that  a  receiver  be  appointed 
and  that  plaintiff  and  Stebbinsare 
entitled  to  their  costs  of  the  action 
to  be  paid  by  the  receiver  out  of 
the  moneys  to  be  collected  by  him 
on  said  lease.  Appellant's  only 
exception  is  this  :  "The  defend- 
ant, Pliny  T.  Sexton,  excepts  to 
each  of  the  findings  of  law  of  the 
referee  in  this  action." 

Charles  McLouth^  for  applt. 

John  Oillette,  Jr.,  for  plff. 
respt. 

Comstock  &  Bennett^  for  deft, 
respt. 

Heldy  To  say  that  a  general  ex- 
ception to  several  rulings  is  of  no 
avail  whatever,  is  stating  the  rnle 
too  broadly  ^  the  cases  go  only  to 
the  extent  of  saying  that  such  an 
exception  is  unavailing  nnless  all 
the  rulings  embraced  in  it  are.  er- 
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roneous.  50  Barb.,  410;  14  N.  Y., 
535. 

Whether  Stebbins  is  entitled  to 
the  rent  due  Dec.  1,  1880,  depends 
upon  whether  he  is  chargt^able 
with  notice  that  Sexton  had  a 
prior  lien  upon  the  rents.  The 
description  in  the  chattel  mort- 
gage is  so  indefinite  that  it  cannot 
be  said  to  amount  to  notice  of 
such  lien.  Stebbins  was  not  pur- 
chasing an  interest  in  real  estate, 
and  so  was  not  put  upon  inquiry 
as  to  the  contents  of  Sexton's  real 
estate  mortgage.  Although  rent 
to  grow  due  is  regarded  as  realty 
as  between  the  grantor  of  the  re- 
version and  his  grantee,  14  Barb., 
664,  yet,  where  one  who  is  owner 
of  the  reversion  and  also  lessor 
transfers  to  a  third  person  the  writ- 
ten obligation  of  the  lessee  to  pay 
rent  the  thing  transferred,  as  be- 
tween them  is  a  mere  chose  in  ac- 
tion, and  not  real  estate.  29  Barb. , 
146  ;  4  Kent's  Com.  (7th  Ed.),  518; 
3  Johns.,  216  ;  46  Barb.,  282. 

Appellant  contends  that  Stebbins 
claim  against  his  co-defendant 
Sexton  cannot  be  litigated  in  this 
action,  inasmuch  as  Stebbins  has 
not  complied  with  the  require- 
ments of  §521,  Code  Civ.  Pro.,  in 
respect  to  demanding  relief  in  his 
answer  and  serving  the  answer  on 
Sexton's  attorney  before  trial.  Sex- 
ton has  waived  that  objection,  as 
he  might  do.  90  N.  Y.,  896,  400, 
401.  The  appeal  book  does  not 
show  that  the  objection  was  taken 
at  the  trial,  and  the  referee  deter- 
mined the  question  without  any 
allusion  being  made  by  any  one 
to  the  form  of  the  answer. 

As   the  referee's  conclusion  re- 


specting Stebbin's  rights  is  cor- 
rect, the  general  exception  is  not 
well  taken. 

Judgment  affirmed,  with  costs 
of  appeal  to  each  respondent,  to 
be  paid  by  appellant. 

Opinion  by  Smith,  P.  J.;  Har- 
din  and  Barker,  JJ.^  concur. 


GIFT.    TITLE. 

N.  Y.  Supreme  Court.    General 
Term.    Fourth  Dept. 

Rhoda  Ann  Stokes,  appU.,  v. 
Silas  Pease,  respt. 

Decided  April,  1884. 

PlaintifTs  mother  sold  certain  premues  to  de- 
fendant and  took  back  a  mortgage  payftUe 
to  plaintiff  after  the  mother's  death.  This 
mortgage  remained  in  the  mother's  poves^ 
sion  until  it  was  surrendered  to  defeodant. 
Held,  That  a  gift  to  plaintiff  of  tbe  debt  or 
mortgage  was  not  consummated,  and  that 
she  had  no  title  thereto. 

Appeal  from  judgment  of  Spe- 
cial Term  dismissing  complaint. 

Action  to  recover  a  mortgage  of 
$2,000,  executed  by  defendant  and 
payable  to  plaintiff. 

The  court  found  that  plaintiflTi 
mother,  in  1871,  conveyed  certaia 
real  estate  to  defendant  and  took 
back  a  purchase  money  mortgage 
for  $2,000,  payable  in  one  and  two 
years  after  the  mother's  death; 
that  the  mortgage  was  so  executed 
at  the  request  of  the  mother,  who 
paid  the  consideration  ;  that  the 
mortgage  was  delivered  to  the 
mother  and  remained  in  her  pos- 
session until  about  1877,  when  she 
delivered  it  to  defendant;  that 
there  was  no  delivery  of  the  mort- 
gage by  the  mother  or  defendant 
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to  plaintiff,  or  to  any  other  person 
for  her,  in  trast  or  otherwise,  and 
that  the  mother  died  in  1879,  and 
foand  as  conclusion  of  law,  that 
the  mortgagt^  never  had  any  legal 
inception  or  existence  as  between 
plaintiff  and  defendant  or  plain- 
tiff's mother. 

&  E.  PaynSy  for  applt. 

Harlbert  &  Underwood^  for 
respt. 

HeJdy  No  error;  that  plaintiff 
showed  no  title  to  the  mortgage 
entitling  her  to  a  decree  requiring 
defendant  to  deliver  it  over. 
Whether  the  mother  had  actually 
given  the  mortgage  to  plaintiff  and 
effectuated  her  intention  to  make 
such  a  gift  by  delivering  it  to  de- 
fendant as  agent  or  trustee  for 
plaintiff,  was  a  question  of  fact, 
and  there  was  such  a  conflict  in 
the  evidence  that  we  do  not  feel 
warranted  in  reversing  the  finding 
of  the  trial  judge,  who  saw  the 
witnesses,  observed  their  appear- 
ance and  judged  where  the  truth 
was.  65  Barb.,  214  ;  3  Keyes,  323; 
80  N.  Y.,  436. 

Doubtless  the  mother  entertain- 
ed an  intention  to  make  a  gift  of 
the  mortgage  to  plaintiff,  but  she 
did  not  effectuate  the  intention  by 
a  delivery  to  plaintiff  in  her  life 
time,  and  until  such  a  delivery  was 
actually  made  the  security  was 
under  the  control  of  the  mother, 
who  had  furnished,  by  a  deed  of 
her  land,  the  consideration  for  it, 
and  she  was  the  owner  of  the  debt 
for  the  unpaid  purchase  money 
secured  by  the  mortgage  until  she, 
by  her  acts,  had  parted  with  the 
debt  and  the  mortgage,  which  was 


an  incident  of  the  debt.  20  Wend., 
43 ;  41  N.  Y.,  416 ;  58  id.,  192.  The 
mother  in  this  case  seemed  to  keep 
control  of  the  mortgage  and  omit- 
ted to  put  it  out  of  her  hands  in 
her  life  time  by  a  delivery  to  plain- 
tiff, and  omitted  to  furnish  to 
plaintiff  possession  of  the  evidence 
of  the  debt  for  the  unpaid  pur- 
chase money,  and  therefore  a  gift 
of  the  debt  or  the  mortgage  to 
plaintiff  never  was  consummated. 
10  Mass.,  458  ;  see  88  N.  Y.,  626. 

Martin  v.  Prink,  75  N.  Y.,  143, 
distinguished. 

The  evidence  showing  that  the 
mother  had  the  mortgage  in  1876, 
and  then  surrendered  it  to  defend- 
ant, indicated  very  clearly  that  she 
did  not  understand  that  she  had 
ever  parted  with  the  title  to  it,  or 
that  she  had  herself  become  a 
trustee  for  her  daughter  in  respect 
to  it.  It  was  an  act  of  the  mother 
wholly  inconsistent  with  the  idea 
that  she  had  made  an  absolute  gift 
of  it,  or  had  assumed  to  hold  it 
as  trustee  for  plaintiff.  It  tends 
strongly  to  support  the  findings  of 
the  trial  judge.  What  her  inten- 
tion in  the  premises  was  was  a 
question  of  fact.    80  N.  Y.,  436. 

It  clearly  appears  that  plaintiff 
had  not  parted  with  any  value  for 
the  mortgage,  and  she  had  no  ben- 
eficial interest  in  it.  She  could 
only  assert  such  interest  or  owner- 
ship as  she  could  demonstrate  her 
mother  had  conferred  intention- 
ally and  actually  upon  her. 

Judgment  affirmed,  with  costs. 

Opinion  by  Hardin^  J.;  Smithy 
P  /.,  and  Barker y  /.,  concur. 


Digitized  by 


Google 


312 


NEW  YORK  WEEKLY  DIGEST. 


NEGLIGENCE.     DAMAGES. 

N,Y.  Supreme  Court.    General 
Term.    Fourth  Dept. 

Margaret  Hartel,re5^i.,  v.  James 
Holland,  applt. 

Decided  April,  1884. 

Persons  driving  along  a  highway  have  a 
right  to  rely  on  the  exercise  by  other  per- 
sons of  ordinary  care  and  prudence  in  man- 
aging their  team  while  passing. 

Plaintiff  was  injured  by  a  collision  with  de- 
fendant's wagon,  caused  by  thelatter's  neg- 
ligence, whereby  she  was  thrown  out  of  the 
wagon  and  suffered  a  miscarriage  in  con- 
sequence of  the  shock.  She  was  a  married 
woman,  but  her  husband  allowed  her  to 
enjoy  whatever  wages  or  profits  she  could 
earn  outside  of  her  domestic  services.  Held^ 
That  the  action  was  properly  brouglit  in 
her  name  ;  that  evidence  as  to  what  wages 
or  money  she  could  earn  before  her  inju- 
ries was  admissible  and  that  a  verdict  of 
$200  was  reasonable. 

Appeal  from  judgment  entered 
on  verdict  for  plaintiff  and  from 
order  denying  motion  for  a  new 
trial  on  the  minutes. 

Action  to  recover  for  injuries 
caused,  as  alleged,  by  defendant's 
negligence.  Plaintiff  while  driv- 
ing into  the  city  of  Rome  met  de- 
fendant with  his  team  and  a  load 
of  lo^s  and  a  collision  took  place, 
by  which  plaintiff  was  thrown 
from  her  wagon  and  injured  and 
in  a  day  or  two  suffered  a  miscar- 
riage, alleged  to  have  been  in  con- 
sequence of  the  shock. 

The  complaint  alleges  that  plain- 
tiff sustained  injuries  ''in  and 
about  her  body  ;"  that  ''she  has 
ever  since  been  prevented  from 
attending  to  her  business  and  has 
been  and  will  be  put  to  expense 
in  endeavoring  to  be  healed  of  her 
injuries  for  medicine,  doctor's  bills. 


&c.,  and  that  she  has  and  will  suf- 
fer greatly  in  body  and  mind  as 
the  result  of  her  injuries."  There 
was  no  demurrer. 

There  was  evidence  to  sustain  a 
finding  that  plaintiff  was  free  from 
contributory  negligence.  As  to 
defendant's  negligence  the  evi- 
dence was  conflicting  and  that 
question  was  left  to  the  jury. 
Defendant's  evidence  tended  to 
show  that  plaintiff's  horse  sheered 
or  turned  towards  defendant's 
team  just  as  the  wagons  were 
passing  each  other.  This  was  con- 
troverted by  plaintiff's  testimony. 

Jas.  /.  Sayles^  for  applt. 

Jas.  ParJcs^  for  respt. 

Held,  That  the  question  of  de- 
fendant's negligence  was  emi- 
nently a  proper  one  for  the  jury. 
83  N.  y.,  574  ;  92  id.,  640.  80  id., 
622,  and  we  do  not  feel  at  liberty 
to  disturb  the  verdict  founded  on 
conflicting  evidence  as  to  the  cir- 
cumstances attending  the  collision. 

Plaintiff  had  a  right  to  rely  upon 
defendant's  using  ordinary  care 
and  prudence  in  managing  his 
team  while  passing  her,  and  of 
course  she  was  to  exercise  the  like 
care.  1  E.  D.  Smith,  78;  30N.Y., 
208  ;  23  Conn.,  339. 

Plaintiff  gave  evidence  tending 
to  show  that  she  picked  berries 
and  did  work  outside  of  her  fam- 
ily with  the  assent  of  her  husband, 
who  allowed  her  to  retain  and 
have  the  results  of  her  separate 
labor. 

Held^  That  the  action  was  prop- 
erly brought  in  her  name.  Code 
Civ.  Pro.,  §§450,  1206. 

She  was  allowed  to  show,  under 
objection,  what  wages  she  could 
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get  or  money  earn  before  her  in- 
juries. 

Hdd^  No  error.  There  was  no 
exception  to  the  inquiry  as  to  how 
much  per  day  her  services  were 
worth,  nor  any  objection  calling 
OD  the  court  to  rule  that  she  could 
not  recover  for  the  loss  her  hus- 
band might  sustain  by  reason  of 
her  incapacity  to  perform  domestic 
duties. 

As  the  complaint  alleged  loss  to 
her  by  reason  of  impairment  of 
lier  health,  and  as  she  was  suf- 
fered by  her  husband  to  enjoy 
whatever  wages  oir  profits  she  de- 
rived outside  of  the  domestic  ser- 
vice the  evidence  was  admisible. 
54  N.  Y.,  343. 

Reynolds  v.  Robinson,  64  N. 
Y.,  589,  distinguished. 

AUo  held^  That  the  verdict  of 
$200  was  a  moderate  compensation 
for  the  injuries  if  they  were  any- 
thing like  what  the  evidence  dis- 
closed. 

Judgment  and  order  affirmed. 

Opinion  by  Hardin^  J.;  Smithy 
P.    /.,  and  Barker^  /.,  concur. 


MORTGAGE. 

N.Y.  Supreme  Court.    Gknerai- 
Term.     Fourth  Dkpt. 

Mary  Oyer  et  al.,  respls.,  v.  Si- 
mon Oyer,  impld,  applL 

Decided  April,  1884. 

Defendant  executed  a  purcliase  money  mort- 
gage, collateral  to  a  bond  conditioned 
to  pay  the  principal  sum  to  A.  V.  O.,  and 
the  interest  thereon,  or  on  so  much  thereof 
as  might  remain  at  any  time  unpaid,  to 
plaintiffs.  The  bond  and  mortgage  were 
sold  by  the  receiver  of  A.  V.  O.  to  one  C, 
who  executed  a  satisfaction  thereof  for  less 
Vol.  19. -No.  14. 


than  the  principal  sum,  and  delivered  it  to 
defendant.  Hdd,  That  the  satisfaction  was 
ineffectual  to  cut  off  the  rights  of  plaintiffs 
In  the  mortgage,  and  that  they  were  entitled 
to  fore<;lose  it  to  reach  the  share  of  the  fund 
owned  by  them. 

Appeal  from  judgment  in  favor 
of  plaintiffs,  entered  on  decision 
of  county  court,  after  trial  with- 
out a  jury. 

Action  to  foreclose  a  purchase 
money  mortgage  for  $3,000,  execu- 
ted by  defendant  in  1874.  The 
bond  was  conditioned  to  pay  said 
sum  to  Augustus  V.  Oyer,  his  at- 
torney, etc.,  in  ten  equal  annual 
instalments,  the  first  to  be  paid 
February  1,  1880,  with  annual  in- 
terest on  said  sum,  or  so  much 
thereof  as  shall  from  time  to  time 
remain  unpaid  *  *  until  said 
sum  shall  be  fully  paid.  ''The 
said  interest  moneys  are  hereby 
made  payable  to  Mary  Oyer  and 
David  Oyer,  and  the  survivor;  but 
in  case  both  of  them  shall  depart 
this  life  before  the  whole  thereof 
becomes  duft  and  payable"  then 
to  Augustus,  his  administrators, 
etc. 

One  S.  was  appointed  receiver 
of  Augustus  in  supplementary 
proceedings,  and  sold  the  bond 
and  mortgage  in  question  on  Feb- 
ruary 17,  1877,  to  one  C,  the  high- 
est bidder,  for  $1,880.  On  the 
same  day  C,  for  $1,880  and  $5  for 
his  trouble,  executed  a  satisfaction 
of  the  mortgage  and  delivered  up 
the  bond  and  mortgage  to  defend- 
ant. The  interest  up  to  the  date 
of  the  sale  was  paid  to  plaintiffs, 
but  no  other  principal  or  interest 
has  ever  been  paid. 

The  county  court  found  that 
plaintiffs  were  entitled  to  recover 
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interest  on  $1,116,  the  difference 
between  the  face  of  the  mortgage 
and  the  sum  paid  for  such  satis- 
faction, from  February  17,  1877, 
to  February  1,  1881,  and  also  to 
recover  interest  on  said  sum  to 
February  1,  1886,  and  on  $900  for 
one  year,  to  be  paid  February  1, 
1887,  on  $600  to  be  paid  in  1888, 
and  on  $300  to  be  paid  in  1889. 

Vedder  &  Rider^  for  applt. 

Torrance  &  AU^n^  for  respts. 

Held^  No  error.  The  fact  that 
some  of  the  $3,000  remained  un- 
paid left  the  covenant  in  the  mort- 
gage operative  and  available  to 
Mary  and  David.  It  is  found  as  a 
fact  that  only  $1,886  was  paid, 
with  interest,  to  February  17, 
1877.'  It  follows  that  $1,115  re- 
mained of  the  $3,000  unpaid.  No 
reservation  is  given  in  the  bond 
and  mortgage  of  tlie  right  to  pay 
the  larger  sum  with  a  smaller  one. 
The  position  of  defendant  would 
require  us  to  hold  that  a  payment 
of  $1,886  operated  as  an  extin- 
guishment of  the  $3,000  debt,  and 
to  transpose  and  alter  the  terms  of 
the  bond  and  mortgage. 

The  debtor  expressly  stipulated 
to  pay  interest  on  the  $3,000,  or 
such  part  of  it  as  should  remain 
unpaid,  to  Mary  and  David,  and 
to  that  extent  they  had  an  interest 
in  the  bond  and  mortgage.  The 
purchase  money  in  arrear  and  se- 
cured by  the  mortgage  was  a  fund 
in  the  hands  of  the  mortgagor 
which  he  stipulated  to  pay,  to- 
gether with  interest  on  it,  in 
a  particular  manner.  24  N.  Y., 
178;  47  id.,  241.  As  the  terms 
of  the  mortgage  and  bond  were 
known  to  defendant,  he  is  char- 


geable with  knowledge  of  the 
rights  of  plaintiffs.  Indeed  he 
assented  to  an  assignment  to  them 
of  such  interest  as  might,  under 
the  terms  of  his  covenants,  accrue 
to  plaintiffs.  They  may  be  con- 
sidered assignees  of  the  interest 
defendant  had  agreed  to  pay,  and 
any  payment  thereof  by  him  to 
any  other  party  was  in  defiance  of 
his  covenants.  That  it  was  not 
necessary  to  set  aside  the  satisfac- 
tion which  was  given,  but  that 
such  satisfaction  was  ineffectual 
to  cut  off  the  rights  of  plaintiffs 
in  the  mortgage,  and  that  accord- 
ing to  their  interest  in  it  they  were 
entitled  to  foreclose  it  to  enable 
them  to  reach  that  share  of  the 
fund  owned  by  them  which  de- 
fendant sought  to  turn  aside  and 
keep  out  of  their  hands. 

The  complaint  alleged  that  the 
bond  and  mortgage  were  executed 
to  Augustus,  Mary  and  David. 
The  instruments  were  received  in 
evidence  under  objection. 

Heldj  That  there  was  not  a  fatal 
variance,  and  that  defendant  was 
not  misled  by  the  averment.  Code, 
§  641 .  There  was  no  proof  that  he 
had  been  misled.     Id.,  §639. 

Judgment  affirmed. 

Opinion  by  Hardin^  J.; 
P.  J.y  and  Barker  J  /.,  concur. 


NEGLIGENCE.      DAMAGES. 
EVIDENCE. 

N.  Y.  Court  of  Appeals. 

Strohm,  an  infant,  respt.^  v.  The 
N.  Y.,  L.  E.  &  W.  RR.  Co.,  appU. 

Decided  June  17,  1884. 
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To  entitle  a  plaintiff  to  recover  present  dam- 
ages for  apprehended  future  consequences 
of  an  injury  there  must  be  such  a  degree  of 
probability  of  their  occurring  as  amounts 
to  a  reasonable  certainty  that  they  will  re- 
sult from  the  original  injury. 

Evidence  by  an  expert  as  to  consequences 
which  are  "very  likely"  to  result  from 
an  injury,  or  as  to  what  may  be  developed 
therefrom,  is  inadmissible. 

This  action  was  brought  to  re- 
cover damages  for  injuries  received 
by  plaintiff  while  a  passenger  on 
one  of  defendant's  ferryboats, 
which  resulted  from  a  collision 
between  it  and  a  schooner.  A 
physician  who  had  personally  ex- 
amined the  physical  condition  of 
plaintiff,  and  had  received  from 
him  an  oral  statement  of  his  symp 
toms,  and  had  alsq  been  asked  a 
hypothetical  question,  embodying 
a  description  of  the  apparent  con- 
ditions and  symptoms  exhibited 
by  plaintiff  since  the  injury,  as 
claimed  by  plaintiff's  counsel  to 
have  been  established  by  the 
evidence,  was  asked  what  the 
symptoms  related  to  him  and 
those  described  in  the  hypotheti- 
cal question  indicated  and  he  an- 
swered that  the  elements  of  the 
hypothetical  question  proved  epi- 
lepsy, while  those  related  by  plain 
tiff  left  that  matter  open,  leaving  it 
either  as  a  preliminary  stage  of 
epilepsy  or  meningitis  or  trau- 
matic dementia,  the  witness  could 
not  decide  which.  Being  after- 
wards asked  as  to  the  permanency 
of  the  condition  of  the  plaintiff  he 
stated  that  it  was  very  likely  to  be 
permanent.  Plaintiff's  counsel 
then  asked  him  :  "  What  do  you 
mean  by  '*  very  likely  ?"  and  he 
answered  :     ''I  mean  that  the  boy  ' 


will  always  have  some  remnants  of 
this  injury,  some  reminder  of  it, 
great  or  small,  that  is  certain;  how 
much  he  will  retain  I  cannot  tell, but 
I  think  it  likely  he  will  retain." 
Here  the  witness  was  interrupted 
by  an  objection  by  defendant's 
counsel  to  the  words  "very 
likely"  and  what  follow,  as  en- 
tirely too  speculative.  The  objec- 
tion was  overruled  and  an  excep* 
tion  taken.  The  witness  then 
answered  that  the  plaintiff  was 
likely  to  retain  the  greater  part  of 
the  symptoms  if  he  did  notdevelope 
worse  signs.  He  was  then  asked  : 
"  You  said  it  might  develope  into 
worse  signs  or  conditions.  What 
do  you  refer  to  i"  This  question 
was  objected  to  as  speculative  and 
hypothetical.  The  objection  was 
overruled  and  an  exception  taken, 
and  the  witness  answered  :  "  A 
patient  sustaining  such  injuries 
and  presenting  such  premonitory 
signs  may  develope  traumatic  in- 
sanity, or  meningitis,  or  progres- 
sive dementia  or  epilepsy  with  its 
results." 

B.  F.  Tracy,  for  applt. 

Samuel  Hand,  for  respt. 

Held,  That  the  objections  were 
improperly  overruled  ;  that  future 
consequences  which  are  reasonably 
to  be  expected  to  follow  an  injury 
may  be  given  in  evidence  for  the 
purpose  of  enhancing  the  damages 
to  be  awarded,  but  to  entitle  such 
apprehended  consequences  to  be 
considered  by  the  jury  they  must 
be  such  as  in  the  ordinary  course 
of  nature  are  reasonably  certain  to 
ensue,  consequences  which  are  con- 
tingent, speculative  or  merely  pos- 
sible are  not  proper  to  be  consid- 
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ered  in  ascertaining  tlie  damages. 
It  is  not  enough  that  the  injuries 
received  may  develope  into  more 
serious  conditions  than  those 
which  are  visible  at  the  time  of 
the  inquiry,  or  even  that  they  are 
Hkely  to  so  develope.  To  entitle  a 
plaintiff  to  recover  present  dam- 
ages for  apprehended  future  con- 
sequences there  must  be  such  a 
degree  of  probability  of  their  oc- 
curing  as  amounts  to  a  reasonable 
certainty  that  they  will  result  from 
the  original  injury.  18  N.  Y., 
541 ;  49  id,,  45;  18  Wend.,  229  ; 
23  Wend.,  426,436. 

Judgment  of  General  Term,  af- 
lirming  judgment  for  plaintiflp, 
reversed,  and  new  trial  granted. 

Opinion-  by  Rapallo,  J,  All 
concur,  except  Ruger^  CJi.  •/■.,  and 
DavfoTtJi,  /.,  dissenting. 


FALSE  PRETENSES. 
N.  Y.  Court  of  Appkals. 

The  People,  respts,  v.  Baker, 
applt. 

Decided  June  24, 1884. 

To  constitute  the  crime  of  false  pretences 
there  must  be  proof  that  the  pretences  were 
made  with  intent  to  cheat  and  defraud  an- 
other and  that  the  property  was  parted  with 
upon  and  under  the  inducement  of  the  false 
pretenses  alleged.  Mere  silence,  suppres- 
sion of  the  truth,  or  withholding  of  knowl- 
edge on  which  another  may  act  is  not  suf- 
ficient. 

Defendant  was  tried  and  con- 
victed in  the  Rensselaer  County 
Sessions  for  obtaining  of  one  M. 
on  March  30,  1876,  1575  by  false 
pretences.  It  appeared  that  in 
and  prior  to  March,  1873,   M.  was 


a  Methodist  minister,  and  B.,  de- 
fendant, a  reputable  merchant  of 
considerable  means,  and  his  busi- 
ness affairs  said  to  be  skilful  and 
sagacious.     They  and  their  fami- 
lies were  on  terms  of  intimacy. 
M.  learned  thatB.  sometimes  dealt 
in  stocks  and  had  made  money  for 
himself  and  others  in  that  way. 
B.  consented  to  operate  in  stocks 
for  M.  as  his  friend  and  withont 
conpensation,  and  it  was  agreed 
that  B.  should  buy  for  M.  through 
his  brokers    one  hundred  shares 
of  N.  Y.  C.  stock  on  a  margin  of 
$2,000  and  carry  it  until  he  could 
pay  for  it.     M.  had  about  $10,000 
invested  in  small  sums,  and  it  was 
arranged  that  as  fast  as  he  could 
get  it  collected  he  was  to  pay  it  to 
B.,  who  was  to  pay  it  to  his  bro- 
kers, or  use  it  in  his  business,  al- 
lowing interest  upon  it,  or  in  spec- 
ulating in  other  stocks  for  M.,  the 
profits  of  which  were  ultimately  to 
be  used  in  paying  for  the  N.  Y.  C. 
stock,  which  M.  desired  to  hold  as 
an  investment.    March  28, 18T3.  B. 
wrote  M.acknowledging  the  receipt 
of  money  to  be  used  as  a  margin 
and  expressing  his  views  as  to  the 
market  and  stating  that  his  judg- 
ment was  not  infallible.      M.  re- 
plied, speaking   of  his  resources 
and  wishing  to  know  how  long  he 
would  carry  the  100  shares  on  pay- 
ment of  $2,000  by  him, and  expres- 
sing a  preference  for  certain  stock 
and  asking  B.  to  do  by  him  as  he 
would    by  himself.      On  April  9, 
1873,  before  B.  received  all  of  the 
$2,000,  he  purchased  through  his 
brokers  the  100  shares  of  N.  Y.  C. 
at  a  total  cost  of  a  little  over  $10,- 
000  and  reported  the  purchase  to 
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M.  They  met  soon  after  and  B. 
told  M.  he  need  not  hurry  up  his 
collections  or  incommode  himself, 
as  the  stock  had  been  purchased. 
They  did  not  meet  again  for  a  year 
and  a  half,  but  conducted  their  bu- 
siness by  letter.  M.  from  time  to 
time  sent  money,  suggesting  toB. 
to  use  it  for  speculating  in  West- 
ern stocks  so  as  to  make  money  to 
aid  in  paying  for  the  N.  Y.  C. 
stock.  B.'s  letters  acknowledge 
the  receipt  of  the  money,  gave  his 
opinion  about  stocks  and  he  sent 
statements  of  the  account  between 
them.  When  the  stock  was  paid 
for  M.  was  to  have  the  stock  cer- 
tificate. On  March  11,  1874,  after 
B.  had  received  of  M.,  including 
dividends  credited,  about  $5,000, 
B.,  being  pressed  by  his  financial 
necessities,  without  the  knowledge 
or  consent  of  M.,  sold  the  stock. 
After  that  M.  continued  to  send 
money  to  B.  to  apply  on  the  stock, 
and  B.  continued  to  acknowledge 
receipt  of  the  money  and  to  send 
statements  to  M.,  showing  credits 
for  the  money  and  for  dividends 
as  if  made  on  stock  actually  held 
by  him.  In  a  letter  dated  March 
12,  1875,  B.  advised  M.  not  to  sell 
the  stock  until  times  were  better, 
and  told  him  he  would  carry  it  as 
long  as  he  wished.  On  March 
16th  he  repeated  this  advice.  In 
the  fall  of  1876  M.  met  B.  and  pro- 
posed to  make  future  payments 
directly  to  the  brokers,  and  B. 
suggested  that  as  he  had  had 
charge  of  the  matter  and  as  some 
discrepancy  existed  between  him 
and  the  brokers  about  the  account 
he  should  continue  to  make  his 
payments  to  him.      On  January 


12,  1876,  B.  wrote  M.,  giving  him 
a  statement  of  his  credits  for  divi- 
dends upon  the  stock,  besides 
credits  for  several  payments  of 
money,  and  closed  with  an  ex- 
pression of  encouragement  as  to 
the  market  for  stocks  in  the  fu- 
ture. Without  any  further  meet- 
ing or  communication  between 
them,  on  March  30,  1876,  M.  sent 
$575  toB.,  for  which  he  gave  a  re- 
ceipt. Afterwards  M.  continued 
to  send  money  to  B.,  the  receipt 
of  which  he  continued  to  acknowl- 
edge.    This  continued  until  April 

13,  1877,  when  B.  gave  M.  a  re- 
ceipt for  a  small  sum  which  was 
stated  to  be  in  full  payment  for 
the  100  shares  of  stock.  A  cor- 
respondence continued  between  M. 
and  B.  into  1879,  which  showed 
that  B.  was  financially  embarrased 
but  was  hopefully  struggling  to 
come  out  all  right.  In  the  end  he 
became  insolvent.  B.  at  no  time 
asked  M.  to  pay  any  sum,  and  the 
only  false  representations  were 
contained  in  the  statements  in  the 
accounts  sent  to  M.  by  B.  on  and 
prior  to  January  12,1876. 

O.  B.  Wellington^  for  applt. 

Edgar  L.  Fursman^   for  respt. 

HeJdy  That  B.  was  not  guilty  of 
the  crime  charged  ;  that  the  sale 
of  the  stock  without  his  knowl- 
edge or  consent,  at  most,  amount- 
ed to  a  conversion. 

To  constitute  the  crime  of  ob- 
taining property  by  false  preten- 
ses there  must  be  proof  that  the 
false  pretenses  were  made  with  in- 
tent to  cheat  and  defraud  another, 
and  that  the  property  was  parted 
with  upon  and  under  the  induce- 
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ment  of  the  false  pretenses  al- 
leged. 

Mere  silence  and  mere  suppres- 
sion of  the  truth,  the  mere  with- 
holding of  knowledge  upon  which 
another  may  act,  is  not  suflScient  to 
constitute  the  crime  of  fals«  pre- 
tenses. 

Judgment  of  General  Term,  af- 
firming Judgment  of  conviction, 
reversed,  and  new  trial    granted. 

Opinion  by  Earl^  J.;  Rapallo, 
Danforth  and  Finch^  JJ.^  concur. 
Miller ^  /.,  reads  dissenting  opin- 
ion ;  Ruger,  Oh.  •/.,  and  Andrews, 
J.y  concur. 


WILLS. 


N.  Y.  Court  of  Appeals. 

Wager  et  al.,  respts.^  v.  Wager, 
impld.,  applt 

Decided  June  3, 1884. 

Testator  by  bis  will  gave  the  use  of  $4,000  to 
his  widow  for  life,  with  privilege  to  use 
the  principal  if  necessary ;  he  then  gave 
the  residue  of  his  property,  together  with 
what  should  remain  of  the  $4,000,  to  his 
daughter  8.,  and  provided,  in  case  of  the 
death  of  8.  without  issue  before  the  widow, 
that  all  the  property  left  by  the  daughter 
"  at  her  death  which  shall  belong  to  me  at 
my  death,"  together  with  what  should  re- 
main of  the  $4,000,  should  go  to  the  widow. 
8.  died  before  the  testator.  Held,  That 
the  intention  of  testator  was  to  give  to  the 
survivor  the  entire  estate  undisposed  of  on 
the  death  of  either,  and  that  only  a  life 
estate  was  given  to  the  daughter. 

Reversing  8.  C,  16  W.  Dig.,  460. 

This  action  was  brought  to  pro- 
cure a  construction  of  the  will  of 
W.,  deceased.  The  will  in  terms 
assumed  to  dispose  of  all  of  W,'s 
property  and  expressly  provides 
the  persons  by  whom  and  the  con- 


tingencies upon  which  he  intends 
it  shall  be  taken.  The  only  lega- 
tees mentioned  are  W.'s  wife  and 
daughter,  who  it  was  provided 
should  take  his  entire  estate  on 
his  decease.  Alternate  provisions 
were  made  for  each  depending 
upon  the  event  of  one  surviving 
the  other.  W.  gave  to  his  wife 
$4,000,  about  one-third  of  his  es- 
tate, for  life,  with  privilege  of 
using  the  principal  sum  if  she 
deemed  it  necessary  for  her  sup- 
port and  comfort.  The  residue, 
with  what  remained  of  the  $4,000 
after  the  death  of  his  wife,  he  gave 
to  his  daughter,  but  without 
words  of  inheritance  or  express 
language  indicating  an  intention 
to  give  her  an  absolute  estate,  and 
in  case  of  her  death  '^  leaving  no 
issue  before  the  death  of  my  said 
wife  *  *  *  all  the  property, 
both  real  and  personal,  that  shall 
be  left  by  my  daughter  at  her 
death,  which  shall  belong  to  roe 
at  my  death,  I^ive,  together  with 
what  shall  remain  from  the  above- 
mentioned  four  thousand  dollars, 
devise  and  bequeath  to  my  be- 
loved wife,  to  her  use,  her  heirs 
and  assigns  forever." 

B.  A.  NasJiy  for  applt. 

/.  <fe  Q.  Van  VoorhiSy  for  respts. 

Heldy  That  it  seems  to  have  been 
the  intention  of  the  testator  to 
give,  to  the  survivor  of  the  two 
legatees  named  in  the  will,  the  en- 
tire estate  left  by  him,  remaining 
undisposed  of  on  the  death  of 
either  legatee  ;  that  although  the 
language  employed  in  making  the 
devise  to  the  daughter  would 
generally  import  an  absolute  es- 
tate in  the  property,  yet  the  crea- 
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lion  of  a  limitation  over  clearly 
intended  to  deny  her  the  power  of 
disposing  of  it  by  will,  and  the 
force  of  the  testator's  intention  as 
derived  from  the  provision  for  a 
remainder  in  the  wife,  and  the 
scope  and  design  of  all  its  pro- 
visions, fairly  imply  an  intention 
on  his  part  to  confer  a  life  estate 
only  on  the  daughter. 

If  provisions  in  a  will  are 
couched  in  inexact  and  ambiguous 
phraseology  it  is  the  duty  of  the 
courts  to  so  construe  them  as  to 
effectuate  the  general  intention  of 
the  testator  as  derived  from  an 
examination  of  the  whole  instru- 
ment.   63  N.  Y.,  236  ;  47  id.,  612. 

When  the  provisions  of  a  will 
are  irreconcilably  conflicting  one 
must  give  way  to  the  other,  and 
that  must  be  adopted  which  seems 
to  accord  most  clearly  with  the 
testator's  primary  object  in  exe- 
cuting the  instrument ;  but  when 
by  limiting  the  character  of  the 
first  estate  the  second  may  also  be 
preserved  it  is  tlie  duty  of  the 
court  to  do  so,  unless  such  a  con- 
struction is  subversive  of  the  gen- 
eral scheme  of  the  will  or  forbid- 
den by  some  inflexible  rule  of  law. 
13  N.  Y.,  273;  64  id.,  278. 

An  ulterior  devise  in  a  will  to 
take  effect  upon  the  defeasance  of 
a  former  one  will  attach  as  well 
when  the  failure  of  the  primary 
devise  is  by  the  happening  of 
some  event,  such  as  the  death  of 
the  devisee,  during  the  lifetime  of 
the  testator,  as  by  an  event  occur- 
ring after  his  death  by  which  the 
first  devise  after  it  has  taken  effect 
is  defeated,  unless  the  ulterior 
devise  is  so  connected   with  and 


dependent  upon  the  primary  one 
that  it  cannot  consistently  with 
the  provisions  of  the  will  have 
effect  if  the  latter  fails  ab  inilio, 
70  N.  Y.,  81;  23  id.,  366. 

Judgment  of  General  Term,  re- 
versing judgment  of  Special  Term 
dismissing  complaint,reversed,and 
judgmentof  Special  Term  aflSrmed. 

Opinion  by  Ruger^  Ch,  J.  All 
concur,  except  Rapallo  and  An- 
drews^ JJ.^   dissenting. 


N.  Y.  CITY.     NEGLIGENCE. 
EVIDENCE. 

N.  Y.  CouKT  OF  Appeals. 

Ehrgott,  applL^  v.  The  Mayor, 
&c.  of  N.  Y.,  respt 

Decided  June  10,  1884. 

The  exclusive  control  over  the  annexed  dis- 
trict given  by  the  Act  of  1873  to  the  Park 
Commissioners  is  not  exclusive  of  the  city, 
but  of  any  other  officers  of  the  city,  and  the 
municipality  is  liable  for  tlieir  misfeasance 
or  nonfeasance  in  the  discharge  of  any  cor- 
porate duty  resting  upon  it. 

In  an  action  to  recover  for  injuries  evidence 
as  to  plaintiff's  earnings  prior  to  the  injury 
are  admissible. 

Allegations  in  a  complaint  that  plaintiff  suf- 
fered great  bodily  injury,  became  sick, 
sore  and  disabled,  obliged  to  spend  large 
sums  in  attempting  a  cure,  was  prevented 
from  attending  to  business  and  was  other- 
wise injured,  are  sufficient  to  authorize 
proof  of  any  bodily  injury  resulting  from 
the  accident. 

A  wrongdoer  is  responsible  for  the  natural 
and  proximate  consequences  of  his  miscon- 
duct, and  what  such  consequences  are  is  to 
be  determined  by  the  jury. 

Plaintiff's  carriage  was  broken  by  the  acci- 
dent and  he  was  obliged  to  procure  another 
and  was  thereby  exposed  to  the  cold  and 
rain.  Held,  That  defendant  was  liable  for 
the  injuries  sustained,  even  though  they 
were  solely  due  to  his  exposure,  provided 
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he  was  free  from  negligence  in  the  expos- 
ure; that  the  exposure  was  the  direct  and 
proximate  result  of  the  accident. 
Reversing  S.  C,  18  W.  Dig..  293. 

This  action  was  brought  to  re- 
cover damages  for  injuries  sus- 
tained by  plaintiff  in  consequence 
of  a  defect  in  a  street  in  the  city 
of  New  York.  The  street  in  which 
the  defect  existed  was  on  the 
northerly  side  of  the  Harlem  river, 
in  the  district  annexed  to  the  city 
of  New  York  by  Chapter  613, 
Laws  of  1873,  as  amended  by 
Chapter  329,  Laws  of  1874.  Under 
said  act  the  territory  mentioned 
was  annexed  to,  merged  in  and 
made  a  part  of  the  city  and  county 
of  New  York,  subject  to  the  same 
laws  and  entitled  to  the  same  rights 
as  if  it  had  always  been  included 
within  said  city  and  county  when 
its  charter  was  first  granted  and 
had  always  remained  so.  §  1.  The 
Mayor  and  Common  CounciLof  the 
city  were  invested  with  the  same 
powers  over  this  territory  as  if  it 
had  always  been  a  part  of  the  city. 
§11.  The  Commissioners  of  Public 
Parks  were  given  exclusive  power 
to  locate,  lay  out,  construct  and 
maintain  all  public  parks,  streets, 
roads  and  avenues,  and  to  devise 
plans  for,  and  to  locate  all  bridges 
and  tunnels,  and  have  the  exclu- 
sive control  of  the  maintenance 
and  construction  of  all  public 
parks  within  said  territory  and  to 
construct  and  maintain  all  bridges, 
tunnels,  sewers,  streets,  roads  and 
avenues  so  laid  out.     §  14. 

De  Lancey  Nicoll,  for  applt. 

jD.  /.  Dean^  for  respt. 

Held^  That  the  city  was  bound 
to  keep  its  streets  in  a  safe  condi- 


tion for  use  in  the  mode  usual  to 
travelers,  3  Hill,  612;  16  N.  Y., 
158;  46  id.,  129;  91  U.  S.,  340;9 
N.  Y.,  163.;  37  id.,  567;  74  id., 
264 ;  that  the  exclusive  control 
given  by  the  Act  of  1873  (Chap. 
613  as  amended)  over  the  territory 
annexed  thereby  to  the  Park  Com- 
missioners is  not  exclusive  of  the 
city,  but  exclusive  of  any  other 
officers  of  the  city,  and  in  the  dis- 
charge of  any  corporate  duly  rest- 
ing upon  the  municipality  they 
represent  it  and  it  may  be  charge- 
able with  their  misfeasance  and 
nonfeasance.  The  Park  Commis- 
sioners are  not  independent  pub- 
lic officers,  but  a  part  of  the  ma- 
chinery for  carrying  on  the 
municipal  government.  3  Hill, 
538  ;  2  Den.,  433  ;  91  U.  S.,  540 ; 
16  J.  &  S.,  16. 

Maximilian  v.  Mayor,  &c.,  62 
N.  Y.,  160;  Ham  v.  Mayor,  &c., 
70  N.  Y.,  459;  N.  Y.  &  B.  S.  M. 
&  L.  Co.  V.  City  of  Brooklyn,  71 
N.  Y.,  580,  distinguished. 

Plaintiff  was  employed  as  a 
salesman  or  canvasser  for  a  pub- 
lishing house  under  a  contract 
by  which  he  received  for  his  ser- 
vices a  certain  percentage  on  his 
sales  in  New  York  city,  Brooklyn, 
Long  Island,  Staten  Island  and 
Westchester  county.  He  was  per- 
mitted to  prove,  under  objection, 
that  his  earnings  for  six  or  seven 
years  prior  to  the  accident  were 
from  $4,000  to  $7,000  a  year. 

Held.  No  error.  41  Barb.,  381 ; 
63  id.,  260;  19  Hun,  366;  37N.Y., 
287  ;  53  id.,  612  ;  20  How.,  U.  S., 
43 ;  2  Black,  590  ;  L.  R.  4  Q.  B., 
406. 

Masterson  v.  Village  of  Muont 
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VernoD,  68  N.  Y.,  371,  distin- 
^nished. 

Plaintiff  gave  evideDce  tending 
to  show  that  he  had  a  disease  of 
the  spine  of  a  permanent  natnre  as 
the  result  of  his  injuries.  This 
was  objected  to  on  the  ground  that 
no  such  result  was  alleged  in  the 
complaint.  It  did  allege  that 
plaintiff  had  suffered  great  bodily 
injorj,  that  he  became  and  still 
continues  sick,  sore  and  disabled, 
and  had  been  obliged  to  spend 
large  sums  in  attempting  to  cure 
himself;  that  he  was  prevented 
for  a  long  time  from  attending  to 
his  business  and  was  otherwise 
injured. 

Held,  That  the  allegations  of  the 
complaint  were  sufficient  to  au- 
thorize proof  of  any  bodily  injury 
resulting  from  the  accident. 

The  judge  was  requested  to 
charge  the  jury  that  defendant 
was  liable  *'only  for  such  dam- 
ages as  might  reasonably  be  sup- 
posed to  have  been  in  the  contem- 
plation of  plaintiff  and  defendant 
as  the  probable  result  of  the  acci- 
dent."    This  request  was  refused, 

Held^  No  error.  A  wrongdoer 
is  responsible  for  the  natural  and 
proximate  consequences  of  his 
misconduct,  and  what  are  such 
conseqaences  must  generally  be 
left  for  the  determination  of  the 
jury.    94  U.  S.,  469. 

It  appeared  that  the  accident 
occurred  in  the  night  while  it  was 
raining;  that  plaintiff  drove  into 
an  excavation  in  the  street,  his 
horses  jumped,  the  axle  of  his  car- 
riage broke  and  he  was  dragged 
partly  over  the  dashboard.  Men 
who  came  to  his  help  assisted  him 

Vol  19— No.  14a. 


to  take  the  horses  from  the  car- 
riage, and  he  procured  another 
carriage  and  harnessed  his  horses 
to  it  and  drove  several  miles  to  his 
home.  To  do  this  and  report  the 
accident  to  the  police  station  near 
by  consumed  several  hours,  during 
which  plaintiff  was  exposed  to  the 
cold  and  rain  and  his  clothes  were 
wet  through.  He  did  not  know 
that  night  he  had  sustained  any 
injury,  but  felt  the  pain  in  his 
back  the  next  morning.  Plaintiff 
gave  evidence  tending  to  show  that 
his  injuries  were  the  result  of  the 
strain  and  shuck  caused  by  his  be- 
ing dragged  over  the  dashboard.and 
defendant  gave  evidence  tending 
to  show  that  they  were  the  result 
of  the  subsequent  exposure  to  the 
cold  and  rain.  The  court  left  it  to 
the  jury  to  determine  whether  the 
injuries  complained  of,  were  the 
proximate,  direct  result  of  the  ac- 
cident, and  among  other  things 
charged  that  defendant  was  liable 
to  plaintiff  even  if  the  disease 
from  which  he  suffered  were  solely 
due  to  his  exposure,  provided  he 
was  free  from  fault  and  negligence 
in  the  exposure. 

Held,  No  error  ;  that  the  ex- 
posure was  the  direct  and  proxi- 
mate result  of  the  accident.  28 
N.  Y.,  217;  4  Abb.  Ct.  Apps. 
Dec,  621. 

When  two  causes  combine  to 
produce  an  injury  to  a  traveler 
upon  a  highway,  both  of  which  are 
in  their  nature  proximate,  one 
being  a  culpable  defect  in  the 
highway  and  the  other  some  oc- 
currence for  which  neither  party 
is  responsible,  the  municipality  is 
liable,  provided  the  injury  would 


Digitized  by 


QiOo^^z 


322 


NEW  YORK  WEEKLY  DIGEST. 


not  have  been  sustained  but  for 
such  defect.  When  several  prox- 
imate causes  contribute  to  an  Acci- 
dent and  each  is  an  efficient  cause, 
without  the  operation  of  which 
the  accident  would  not  have  hap- 
pened, it  may  be  attributed  to  all 
or  any  of  the  causes,  but  cannoc 
be  attributed  to  a  cause  unless 
without  its  operation  the  accident 
would  not  have  happened.  77  N. 
Y.,  83. 

Order  of  General  Term,  revers- 
ing judgment  for  plaintiff  and 
granting  new  trial,  reversed,  and 
judgment  on  verdict  affirmed. 

Opinion  by  Earl^  •/.  All  con- 
cur. 


JURORS.    ARSON.     EVI- 
DENCE. 

N.  Y.  Court  of  Appeals. 

The  People,  respts.,  v.  Hoogh- 
kirk,  impld.,  applt 

Decided  June  3,  1884. 

The  right  of  a  defendant  to  challenge  the 
bod}'  of  the  grand  jury  because  irregularly 
or  defectively  constituted  no  longer  exists  ; 
he  can  raise  no  objection  except  to  in- 
dividual jurors  under  §  239,  Code  Crim. 
Pro. 

On  a  trial  for  arson  in  the  third  degree  two 
accomplices  swore  that  defendant  was  to 
and  did  purchase  cheap  horses  to  be  ex- 
changed for  more  valuable  ones  before  the 
fire.  Several  witnesses  testified  to  selling 
cheap  horses  to  defendant  and  one  S.  swore 
to  the  exchange  of  liorses  being  made. 
The  court  refused  to  charge  that  there 
was  no  evidence  to  corroborate  the  accom- 
plices.   Held,  No  error. 

Evidence  of  the  defendant  on  cross-examina- 
tion in  such  cases  with  reference  to  hitf 
connection  with  other  fires  and  with  in- 
surance on  other  property  burned  is  ad- 
missible in  the  discretion  of  the  court  as 
affecting  his  credibility. 


The  defendant  was  indicted  for 
arson  in  the  third  degree  at  the 
Sessions  of  Albany  County,  in 
September,  1883,  by  a  grand  jury 
selected  in  pursuance  of  Chapter 
532,  Laws  of  1881.  Before  the 
jury  was  sworn  or  impanneled, 
defendant,  who  prior  to  the  com- 
mencement of  the  term  had  been 
committed  to  answer  to  any  in- 
dictment that  might  be  found 
against  him  thereat,  filed  in  open 
court  a  written  protest  or  objec- 
tion under  oath  against  the  swear- 
ing, organization  or  recognition 
by  the  court  of  the  persons  sum- 
moned as  grand  jurors  or  of  any 
of  them  as  a  grand  jury,  on  the 
ground  that  they  were  not  drawn 
or  summoned  as  required  by  law. 
The  objection  was  overruled. 

E.  Countryman^  for  applt. 

D.  Cady  Herrick^  District-At- 
torney, for  respts. 

Held^  No  error  ;  that  the  objec- 
tion interposed  was  in  the  nature 
of  a  challenge  to  the  array.  The 
right  of  a  defendant  to  challenge 
the  body  of  the  grand  jury  because 
irregularly  or  defectively  consti- 
tuted no  longer  exists,  and  there 
is  no  provision  of  law  which  per- 
mits a  defendant  to  raise  any  ob- 
jection to  the  grand  jury,  except 
an  objection  to  individual  jurors 
under  section  239  of  the  Code  of 
Criminal  Procedure. 

Two  of  the  witnesses  for  the 
prosecution,  J.  and  N.,  were  by 
their  own  concession  accomplices 
of  defendant  in  the  commission  of 
the  crime  charged  in  the  indict- 
ment. The  facts  testified  to  by 
them  were  substantially  as  fol- 
lows :     On  and  prior  to  January  2, 
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1888,  J.  was  lessee  of  a  stable,  and 
the  horses  and  property  therein  he 
had  had  insured  for  $500,  which  at 
defendants  suggestion  wa^  in- 
creased to  $1,000  with  the  under- 
standing that  N.  was  to  set  fire  to 
the  building,  for  which  he  was  to 
receive  $100,  and  that  the  insur- 
ance money  should  be  divided 
between  J.  and  defendant.  The 
latter  was  to  buy  some  cheap 
horses  to  be  put  in  the  stable  in 
place  of  more  valuable  ones  to  be 
removed  before  the  fire.  The  fire 
occurred  Tuesday,  January  2, 
1883,  at  12.60  a.  m.  On  Monday 
or  Sunday  evening  before  the  fire 
N.  swore  that  defendant  brought 
two  cheap  horses  to  a  point  near 
the  stable,  and  then  exchanged 
them  for  two  other  horses  belong- 
ing to  defendant,  which  N.  and 
one  S.,  by  the  direction  of  J.,  had 
taken  from  the  stable,  and  that 
the  horses  received  from  defendant 
were  taken  back  to  the  stable  and 
burned  in  the  fire.  One  or  two 
other  cheap  horses  were,  as  the  ac- 
complices testify,  purchased  by  de- 
fendant shortly  before  the  fire  and 
placed  in  the  stable.  N.  admitted 
that  he  set  fire  to  the  stable.  Sev- 
eral witnesses  testified  that  they 
had  sold  horses  to  defendant  for 
$10  and  $16  apiece  just  before  the 
fire.  S.  testified  to  the  exchange 
of  the  horses  sworn  to  by  N.;  that 
upon  his  asking  J.,  for  whom  he 
was  then  working,  what  he  was 
doing,  he  told  him  he  would  give 
'  him  $60  if  he  would  keep  still. 
The  court  refused  to  charge  that 
there  was  no  evidence  tending  to 
corroborate  the  testimony  of  the 
witnesses  J.  and  N. 


Held^  No  error. 

Defendant  was  cross-examined 
with  reference  to  his  connection 
with  other  fires  and  with  insurance 
on  other  property  burned. 

Held^  No  error;  that  such  evi- 
dence was  admissible  in  the  dis- 
cretion of  the  court  as  affecting 
his  credibility.  72  N.  Y.,  393 ;  94 
id.,  137;  19  W.  Dig.,  7. 

Judgment  of  General  Term,  af- 
firming judgment  of  conviction, 
affirmed. 

Opinion  by  Andrews^  /.  All 
concur. 


EMINENT  DOMAIN. 
AGES. 


DAM- 


N.  Y.  Court  of  Appeals. 


applts.^  V.  The 


Whitney  et  al. 
State,  respt. 

Decided  June  10,  1884. 

PlaiDtifls*  land  was  taken  by  the  State  for  a 
canal,  tSie  benefits  conferred  on  the  owners 
being  estimated  by  the  appraisers  to  exceed 
the  damages  sustained.  Subsequently  the 
State  released  said  lands  to  the  City  of  B., 
and  authorized  it  to  use  the  same  as  a  pub- 
lic street.  This  was  done,  plaintiffs  being 
compelled  to  pay  large  assessments  and. 
their  remaining  property  being  damaged  by 
the  improvement.  Hddy  That  plamtiffs 
were  concluded  by  the  appraisal  made  and 
that  the  State  was  not  liable  for  damages 
alleged  to  have  been  sustained  by  reason  of 
the  abandonment  of  the  canal ;  that  its  re- 
lease to  the  city  was  only  of  such  title  or 
interest  as  the  State  had  in  the  premises. 

The  appellants  presented  to  the 
Court  of  Claims  a  demand  for 
damages,  claiming  as  assignees  or 
heirs  at  law  to  be  the  owners  in 
fee  and  to  hold  title  to  a  lot  of 
land  in  the  City  of  Bingham  ton, 
which  was  taken  by  the  State,  up- 
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on  appraisal  duly  made,  for  a  por- 
tion of  the  Chenango  Canal.  The 
land  in  question  was  at  that  time 
owned  by  S.  &  A.,  in  con- 
nection with  other  lands  upon 
which  there  had  been  a  hotel 
which  was  destroyed  by  lire  and 
which  was  then  being  re-built  with 
a  canal  frontage.  The  damages 
were  appraised  at  $2,600,  but  it 
was  determined  that  the  benefits 
conferred  on  the  owners  of  the 
property  by  the  construction  of 
tlie  canal  exceeded  the  damages 
snstained  by  the  appropriation  of 
the  land,  and  no  damages  over  and 
above  said  benefits  were  appraised 
to  the  owners  of  the  land.  The 
State  entered  upon  and  took  pos- 
session of  the  land  and  construct- 
ed and  operated  the  canal  until 
June  4,  1878,  when  by  Act  of  the 
Legislature  the  State  released  to 
the  City  of  Binghamton  the 
premises,  together  with  the  re- 
mainder of  that  portion  of  the 
Chenango  Canal  lying  within  the 
limits  of  the  city,  and  authorized 
the  city  to  take  possession  and  use 
the  same  for  a  public  street. 
.Plaintifl's  alleged  that  the  premises 
in  question  are  now  worth  $19,200, 
and  claim  that  the  State  is  liable 
either  to  return  and  surrender  said 
premises  to  them,  or  pay  them 
the  market  value  of  the  same. 
Plaintiffs  also  alleged  that  the  city 
proceeded  to  lay  out  a  street,  fill 
in,  grade  and  otherwise  change 
the  relative  status  of  the  canal 
surface  so  as  to  completely  destroy 
the  basement  of  the  hotel,  and  im- 
pose large  assessments  and  oner- 
ous charges  and  burdens  upon  the 
claimants  as  owners  of  the  residue 


of  the  premises.  The  Court  of 
Claims  dismissed  the  complaint  as 
against  the  State  on  the  ground 
that  the  papers  filed  did  not  con- 
stitute a  valid  claim  against  tbe 
state  and  refused  to  take  testimo- 
ny in  regard  thereto. 

William  Eldredge^  for  appUs. 

D.  O'Brien^  Attorney-Genl.,  for 
respt. 

Held,  No  error  ;  that  the  State 
could  not  be  made  liable  for  the 
damages  alleged  to  have  been  sus- 
tained by  reason  of  the  abandon- 
ment of  the  canal.  The  act  of  the 
appraisers  in  fixing  the  amount  of 
damages  sustained  by  the  owners 
of  the  land  was  an  adjudication  as 
to  all  damages  arising  from  the 
taking  of  the  land,  and  was  con- 
clusive against  the  parties  inter- 
ested in  the  same.  By  the  taking 
of  the  land  and  the  appraisal  of 
damages  the  State  made  no  guar- 
anty or  covenant  that  the  canal 
would  be  used  for  any  period  of 
time  or  that  it  should  never  be 
abandoned.  Tbe  benefits  and  ad- 
vantages intended  by  the  statute 
to  be  taken  into  account  by  the 
canal  appraisers  were  not  those 
derived  from  a  direct  use  of  the 
canal,  but  referred  to  the  indirect 
advantages  to  the  owner  of  the 
adjacent  property  growing  out  of 
the  rise  in  value,  &c.,  occasioned 
by  its  construction.  66  N.  Y.,  69. 
Chapter  391,  Laws  of  1878,  was 
merely  a  release  by  the  State  of 
such  title  or  interest  as  it  had  in 
the  premises;  it  seems,  therefore, 
that  the  claimants  may  seek  relief 
by  ejectment  or  otherwise  against 
the  proper  parties. 
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Order  of  Court  of  Claims,  dis- 
missing claim,  affirmed. 

Opinion  by  Miller ^  J.  All  con- 
cur. 


ANTENUPTIAL  AGREEMENT. 
WILLS. 

N.  Y.  CouHT  OF  Appeals. 

Beai'dsley    et     al.,     assignees, 
respts.  V.  Hotchkiss  et  al.,  appUs, 

Decided  June  8,  1884. 

By  an  antenuptial  agreement  made  prior  to 
the  married  women's  acts  the  wife's  real 
estate  was  conveyed  to  a  trustee  with  reser- 
vation of  a  right  to  the  wife  to  devise  the 
same  to  her  husband  or  her  issue  in  such 
shares  as  slie  deemed  proper.  She  execut- 
ed a  will  referring  to  said  contract.  She 
and  her  husband  received  the  rents  etc.  of 
the  property,  giving  receipts  therefor  to  the 
trustee.  Held,  That  it  was  competent  un- 
der the  agreement  for  the  trustee  to  allow 
them  to  use,  occupy  and  enjoy  the  proper- 
ty; that  the  receipts  given,  the  reference  to 
the  contract  in  the  will  and  the  execution 
thereof  were  acts  sufficient  to  show  a  ratifi- 
cation of  the  contract,  and  that  the  hus- 
band's creditors  could  not  set  up  the  wife's 
infancy  for  their  own  benefit;  that  the  wiU 
conveyed  only  the  property  embraced  in 
the  contract. 

The  will  devised  all  the  wife's  property  to  her 
children  and  provided  that  if  any  died 
under  twenty-one  without  leaving  issue  the 
the  share  of  the  one  so  dying  should  go  to 
the  survivors.  Held,  That  there  was  no  il- 
legal suspension  of  alienation. 

One  of  the  children  died  under  age  without 
issue.  Hdd,  That  the  unexpended  income 
of  his  share  passed  to  his  father  as  his  next 
of  kin. 

The  children  were  supported,  maintained  and 
educated  by  the  father  during  their  minor- 
ity and  resided  with  him  after  they  came 
of  age.  Heldy  That  they  were  not  charge- 
able with  the  sums  expended  for  their  sup- 
port, education  and  maintenance. 

In  1844  one  L.,  being  the  owner 
of  certain  real  and  personal  estate 


and  about  to  marry  H.,  entered  in- 
to an  antenuptial  agreement  with 
him,  by  which  she  conveyed  and 
transferred  to  one  W.  all  her  real 
estate,  in  trust,  to  receive  the  rents, 
issues  and  profits  and  apply  the 
same  to  her  sole  and  separate  use. 
The  marriage  took  place  May  1, 
1844.  Five  children  were  born. 
The  antenuptial  contract  provided 
that  L.,  notwithstanding  her  cover- 
ture, might  give  and  devise  all  her 
property  covered  thereby  to  her 
husband  or  her  issue,  or  any  one 
or  more  of  such  issue,  in  such 
shares  and  proportions  as  she 
should  deem  meet.  L.  died  in 
July,1855,  having  the  January  pre- 
vious executed  a  will  which,  after 
reciting  the  antenuptial  contract 
by  its  date  and  place  of  record, 
and  that  she  had  therein  reserved 
the  right  and  privilege  of  giving 
and  devising  her  real  and  personal 
estate  therein  described  and  refer- 
red to,  she  disposed  of  her  proper- 
ty as  follows,  viz : 

*'Now  therefore,  I,  the  said 
Lucretia  Hotchkiss,  do  make,  pub- 
lish and  declare  this  my  last  will 
and  testament  in  manner  and  form 
following,  that  is  to  say,  First,  I 
give,  devise  and  bequeath  unto 
such  child  or  children  as  I  shall 
leave  or  have  living  at  the  time  of 
my  decease,  and  to  their  heirs  and 
assigns  forever,  all  my  real  and 
personal  estate  of  every  name  and 
nature  and  wheresoever  situated, 
and  more  particularly  described  in 
the  instrument  herein  above  refer- 
red to,  provided  nevertheless  that 
in  case  either  or  any  of  my  child- 
ren living  at  my  decease  shall  die 
before  he,  she  or  they  shall  arrive 
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at  the  age  of  twenty-one  years, 
and  without  issae  living  at  the  de 
cease  of  such  child  or  children,  the 
share  or  estate  of  the  child  or 
children  so  dying  shall  vest  in  and 
belong  to,  and  I  give  and  devise 
the  same  to,  the  survivors  or  sur- 
vivor of  such  deceased  child  or 
children ;  and  if  such  remainder 
cannot  take  effect  it  shall  not  de- 
feat or  destroy  the  estate  given 
and  intended  to  be  given  to  my 
said  children.  And  I  hereby  com- 
mit the  guardianship  of  all  my 
children,  until  they  shall  respec- 
tively obtain  the  age  of  twenty- 
one  years,  unto  the  said  Leman  B. 
Hotchkiss,  my  said  husband,  and 
give  him  the  power  to  use,  occupy 
and  control  as  such  guardian,  for 
the  use  and  benefit  of  my  said 
children,  all  my  real  and  personal 
estate  devised  and  bequeathed  to 
my  children  as  aforesaid." 

She  nominated  her  husband  ex- 
ecutor of  her  will.  W.,  the  trus- 
tee, died  in  1856.  A  son  died  in 
1861,  aged  thirteen.  The  trustee 
never  exercised  any  control  over 
the  property  mentioned  in  the 
antenuptial  contract,  but  during 
the  life  of  L.  it  was  occupied,  con- 
trolled and  used  by  her  and  her 
husband,  and  she  annually  gave 
the  trustee  a  receipt  in  full  for  the 
amount  she  was  entitled  to  under 
the  antenuptial  contract.  After 
ber  death  her  husband,  acting  as 
executor,  took  possession  of  the 
property  disposed  of  by  the  will 
and  occupied  portions  of  the  real 
estate  himself  at  times,  rented  por- 
tions of  it  to  other  persons,  used  the 
personal  property  and  the  avails 
of  the  real  estate  in  his  own  busi- 


ness, and  in  all  respects  managed 
and  controlled  the  property  at  his 
discretion  until  June  7, 1879,  when 
being  insolvent  he  made  a  general 
assignment  to  plaintiffs  for  the 
benefit  of  his  creditors,  preferring 
his  three  younger  children,  the  de- 
fendants W.,  P.  and  A.,  for  the 
amounts  justly  due  them  on  ac- 
count of  moneys  and  property  of 
his  wife,  their  mother,  which  he 
had  received,  as  such  a^nount 
should  be  found  after  applying  all 
just  payments  and  offsets  thereto 
on  a  just  and  fair  settlement,  and 
he  put  the  four  Bank  defendants, 
from  whoni  shortly  before  his  as- 
signment he  had  borrowed  $55,000, 
into  the  fourth  and  last  class  of 
his  creditors.  The  assignees  paid 
about  all  the  debts,  except  those 
due  the  children  and  the  banks, 
and  then  brought  this  action  to 
determine  the  amounts  due  the 
children.  The  latter  claimed  to 
recover  for  the  use  and  occupation 
of  the  property  by  their  father, 
after  the  death  of  their  mother. 
It  appeared  that  at  the  time  the 
antenuptial  agreement  was  exe- 
cuted L.  was  a  minor,  and  the 
Banks  defendant  claimed  that  it 
was  disaflSrmed  and  avoided  by 
her  and  her  husband  after  she 
reached  her  majority,  and  there- 
fore the  husband's  marital  rights 
attached  to  the  property. 

William  F.  Cogswell^  for  Hotch- 
kiss et  al. 

A.  P.  Bose  and  Peter  B.  Olney, 
for  the  Banks. 

Eeld,  Untenable ;  that  it  was 
consistent  with  the  contract  that 
the  trustee  should  permit  the  hus- 
band and  wife  to  use,  occupy  and 
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enjoy  the  property,  and  the  annual 
receipts  executed  by  L.  and  the 
reference  to  the  contract  in  her 
will  and  the  execution  of  the  will 
in  pursuance  thereof  were  all  un- 
equivocal acts  of  recognition  of 
the  contract  and  sufficient  in  law 
to  show  a  ratification  of  it.  The 
defense  of  infancy  is  for  the  bene- 
fit and  protection  of  infants,  and 
other  persons  cannot  set  it  up  for 
their  own  benefit.  17  Wend.,  419  ; 
18  Barb.,320;  25  id.,  399;  33  N.  Y., 
626,  536,  543;  43  id.,  23;  49  id., 
407;  83  id.,  245. 

The  referee  held  that  the  will  of 
L.  operated  not  only  upon  all  the 
property  embraced  in  the  ante- 
nnptial  contract,  but  also  upon 
all  the  property  owned  by  her  at 
her  decease. 

Held^  Error ;  that  the  will  was 
intended  only  as  an  execution  of 
the  power  of  disposition  reserved 
in  the  contract.  1  Sim.,  286;  5  East, 
51 :  5  Sim.,  526  ;  5  Taunt.,  321  ;  8 
T.R.,  679;  60N.  Y.,  183. 

Also  heldy  That  upon  the  death 
of  any  child  without  living  issue, 
the  share  of  such  child  in  the  per- 
sonal property  was  given  absolute- 
ly by  the  will  to  the  survivors  and 
vested  absolutely  in  them,  free 
from  any  other  contingencies. 
As  to  the  real  estate  the  limita- 
tion over  created  a  contingent 
future  estate  in  expectancy,  which 
was  descendible,  devisable  and 
alienable  the  same  as  an  estate  in 
possession,  1  R.S.,725,  §35  ;  19 N. 
Y.,384;  41  id., 66;  44  id.,  1;  84  id., 
257;  92  id.,  539,  549,  and  there 
was  no  illegal  suspension  of  the 
power  of  alienation  in  reference 
thereto. 


Manice  v.  Manice,  43  N.Y.,  30:^, 
distinguished. 

The  antenuptial  contract  recog- 
nizes an  agreement  on  the  part  of 
L.'s  husband  that  her  personal  es- 
tate should  be  settled  and  assessed 
to  her  sole  and  separate  use  during 
her  life,  with  power  on  her  part  to 
dispose  of  it  by  will,  and  then  con- 
tains covenants  on  his  part  that  he 
"will  from  time  to  time,  and  at  all 
times  hereafter,  join  and  concur 
with  his  intended  wife  in  all  such 
acts'*  &c.  necessary  for  effectually 
settling,  assigning  and  assuring 
all  such  personal  estate  as  she 
*'  now  is  the  owner  of,  or  which  by 
reason  of  the  premises  before  stat- 
ed she  is  or  may  be  entitled  unto 
the  trustee  subject  to  the  power 
hereinbefore  mentioned  and  inten- 
ded to  be  reserved  to  the  said 
Lucretia."  Among  the  powers 
reserved  was  one  to  dispose  of  the 
property  by  will.  The  personal 
estate  was  not  granted  or  convey- 
ed. 

Held^  That  by  force  of  the  agree- 
ment and  covenants  of  the  hus- 
band, founded  upon  the  consider- 
ation of  marriage,  the  title  to  the 
personal  estate  remained  in  the 
wife  free  from  the  marital  rights 
and  control  of  her  husband  and  at 
her  death  passed  to  her  child- 
ren under  her  will.  The  agree- 
ments and  covenants  of  the 
husband  and  of  the  marriage  set- 
tlement amount  to  a  release  of  his 
marital  rights  in  and  to  the  per- 
sonal property  of  his  wife  which  a 
court  of  equity  will  enforce.  3 
Johns.  Ch.,  523;  12  N.Y.,  415,  422. 

Also  Jield,  That  the  unexpended 
accumulated  income  of  the  share 
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of  the  child  that  died  in  1861  pas- 
sed to  his  father  as  his  next  of  kin. 

Also  htld^  That  the  conditional 
limitation  over  contained  in  the 
will  of  L.  was  authorized  by  the 
provisions  of  the  antennptial  con- 
tract. 2  Sugden  on  Powers,  294. 

It  appeared  that  the  father 
maintained,  educated  and  sux)por- 
ted  his  children  during  their 
minority,  having  sufficient  means 
to  do  so.  His  creditors  now  seek 
to  make  a  charge  against  the  child- 
ren for  such  expenditures.  The 
Court  refused  to  allow  the  claim. 

Held,  No  error.  2Myl.  &K.,439; 
2  Barb.  Ch.,  376 ;  L.  R.,  7Ch.  D., 
754  ;  6  Eng.  L.  &  Eq.,71;  6  Johns., 
666;  L.  R.,8Ch.  App.,  416. 

It  also  appeared  that  the  child- 
ren resided  with  their  father  after 
they  became  of  age.  The  Court 
refused  to  credit  the  father  with 
their  ordinary  support  and  main- 
tenance. 

Held,  No  error.  3N.Y.,312;  16 
Hun,  134  ;  48  Barb.,  327. 

The  father  was  charged  with  in- 
terest, at  the  legal  rate,  on  all 
feiums  for  which  he  was  held  liable, 
without  annual  rests. 

Held,  No  error. 

Judgment  of  General  Term, 
modifying  judgment  on  report  of 
referee,  reversed,  and  judgment 
on  report  of  referee  affirmed. 

Opinion  by  Earl^  J,  All  con- 
cur. 


EXAMINATION  BEFORE 
TRIAL. 

N.  Y.  SuPHEME  Court.    General 
Term.     First  Dept. 

The   Davenport    Glucose     Co.,  I 


respt,    V.    Isaac    Taussig  et  aL» 
applts. 

Decided  May  9,  1884. 

An  order  for  the  examination  of  a  defendant 
before  trial  in  an  action  to  recover  posses- 
sion  of  goods  sold  to  defendants,  the  sale 
and  possession  of  which  are  alleged  to 
have  been  fraudulently  obtained  by  de- 
fendants, will  not  be  refused  upon  the 
ground  of  defendant's  privilege  when  the 
object  of  the  examination  is  to  ascertain 
the  quantity  of  goods  that  came  into  de 
fendant's  hands,  the  lime  when  they  re- 
ceived the  same,  the  time  of  making  the 
sale  and  delivery  of  the  same  by  them  to 
another  party,  and  the  quantity  delivered 
to  him,  &c. 

The  fact  that  questions  may  be  put  on  such 
an  examination  which  the  defendant  may 
be  privileged  from  answering  is  not  a  reason 
for  holding  that  he  cannot  be  examined  at 
all. 

Appeal  from  an  order  denying 
a  motion  to  set  aside  an  order  for 
the  examination  of  the  defendants 
before  trial. 

This  was  an  action  to  recover 
possession  of  personal  property 
sold  to  defendants,  which  sale  was 
alleged  to  have  been  procured  by 
fraud  on  the  part  of  defendants, 
who  were  insolvent  at  the  time 
and  did  not  intend  to  pay  for  the 
goods  and  who  subsequently  made 
a  general  assignment.  An  order 
for  the  examination  of  the  defend- 
ants before  trial  was  obtained  upon 
affidavits  stating  the  object  of  the 
examination  to  be  to  prove  when 
the  defendants  received  the  goods, 
when  they  learned  of  their  insol- 
vency, to  whom  and  on  what  dates 
they  transferred  the  goods,  the 
consideration  of  such  transfer,  and 
to  ascertain  other  facts  that  wonld 
be  necessary  and  material  for  the 
plaintiff  in  the  prosecution  of  the 
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action.  The  defendants  moved  to 
vacate  this  order  upon  the  ground 
that  the  object  was  to  procure  tes- 
timony to  establish  the  alleged 
fraud  and  that  the  defendants 
were  privileged  from  being  exam- 
ined for  that  purpose. 

W.  C.  Hippenheimer^  for  applts. 

A,  P.  Whitehead^  for  respt. 

Held^  That  while  the  authorities 
on  the  question  of  the  right  to  ex- 
amine the  parties  in  an  action 
where  the  plaintiff's  cause  of  ac- 
tion is  for  fraud  are  somewhat  in 
conflict,  there  is  no  case  which 
holds  that,  in  an  action  to  recover 
possession  of  personal  property 
alleged  to  have  been  procured  by 
fraud,  the  quantity  of  goods  that 
came  into  defendants'  hands,  the 
time  when  they  received  the  same, 
the  time  of  making  the  sale  or 
transfer  of  the  same  to  another 
party  and  the  quantity  delivered 
to  him,  &c.,  are  not  proper  sub- 
jects for  a  preliminary  examina- 
tion. 

That  the  fact  that  some  ques- 
tions may  be  put  upon  an  exami- 
nation before  trial  which  a  de- 
fendant may  be  privileged  from 
answering  does  not  seem  to  be  a 
good  reason  for  holding  that  he 
cannot  be  examined  at  all  in  an 
action  of  this  kind. 

That  on  such  an  examination  it 
would  be  for  the  judge  to  deter- 
mine, as  it  would  on  a  trial, 
whether  the  questions  are  such  as 
the  defendant  is  not  bound  to  an- 
swer. 

Order  affirmed. 

Opinion  by  Davis,  P.  J. ;  Dan- 
iels and  Hdightj  J  J.,  concur  in 
the  result. 

Vol.  19-No.  14b. 


CONSTITUTIONAL  LAW. 

N.  Y.  Court  of  Appeals. 

/7^  re  petition  of  the  U.  S.  for 
the  appointment  of  commission- 
ers. 

Decided  June  3, 1884. 

The  acts  of  1876  and  1S79,  granting  to  the  U.  S. 
the  right  to  acquire  the  right  of  way  neces- 
essarj  for  the  improvement  of  the  Harlem 
River,  &c.,  are  nnt  unconstitutional. 

The  Federal  Government  may  lay  aside  its 
sovereignty  and  enter  the  state  courts  as  a 
petitioner  and  procure  the  condemnation  of 
land  for  its  pul)lic  use  through  proceedings 
authorized  by  the  state  legislature. 

On  Oct.  8,1879,the  United  States 
petitioned  the  Supreme  Court  to  be 
allowed  to  acquire  certain  describ- 
ed lands  necessary  for  the  construc- 
tion and  use  of  a  proposed  im- 
provement of  the  Harlem  River 
and  Spuyten  Duyvil  creek.  The 
petition  contained  the  allegations 
required  by  the  statute  in  relation 
thereto,  entitled  ''An  act  granting 
to  the  United  States  the  right  to 
acquire  the  right  of  way  necessary 
for  the  improvement  of  the  Har- 
lem River  and  Spuyten  Duyvil 
creek,  and  for  the  construction  of 
another  channel  from  the  North 
river  to  the  East  river,  through 
the  Harlem  Kills,  and  ceding  ju- 
risdiction over  the  same."  Laws 
of  1876,  Chap.  147,  as  amended  by 
Laws  1879,  Chap.  345.  Persons 
whose  land  is  affected  by  the  pro- 
ceedings appeal  from  order  ap- 
pointing commissioners  and  allege 
that  the  acts  of  1876  and  1879  are 
unconstitutional  and  void^because, 

1st.  **The  right  of  eminent  do- 
main cannot  be  exercised  by  one 
sovereignty    for    the  uses  of  an- 
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other,"  and  therefore  **  the  state 
cannot  condemn  lands  for  the  nse 
of  the  general  government." 

2d.  Because  they  are  designed 
to  take  private  property  without 
making  just  compensation. 

3d.  Because  the  title  of  the  act  of- 
fends, article  3,  section  16  of  the 
constitution,  which  provides  that 
no  local  or  private  bills  shall  contain 
more  than  one  subject, and  requires 
that  subject  to  be  embraced  in  the 
title. 

Franklin  Bartlett  and  John  M. 
Masten^  for  applts. 

Samuel  E,  Lyon^  Fordham 
Morris,  D.  O.  Crosby  and  Arthur 
Berry ^  for  respts. 

Held,  1st.  That  while  the  fed- 
eral government  as  an  independ- 
ent sovereignty  has  the  power  of 
condemning  land  within  the  state 
for  its  own  public  use,  Cooley's 
Const.  Law  (5th  ed.),  525 ;  91  U. 
S.,  367,  it  may  lay  aside  its  sover- 
eignty and  as  a  petitioner  enter 
the  state  courts  and  there  accom- 
plish the  same  end  through  pro- 
ceedings authorized  by  the  state 
legislature.  39  N.  Y.,  171;  18 
CaL,  229;  106  Mass.,  356;  7 
Barb.,  24. 

Also  held^     That    the    use   for 
which  the  land  is  sought  is  a  pub 
lie  one. 

Darlington  v.  U.  S.,  82  Penn., 
382;  Trombly  v.  Humphrey,  23 
Mich.,  481,  distinguished. 

Second,  Just  compensation  need 
not  in  all  cases  be  given  concur- 
rently in  point  of  time  with  the 
actual  exercise  of  the  right  of 
eminent  domain.  It  is  enough  if 
an  adequate  and  certain  remedy 
is  provided  whereby  the  owner  of 


such  property  may  compel  pay- 
ment of  his  damages.  18  Wend., 
9 ;  26  id.,  485  ;  6  Hill,  359  ;  11  N. 
Y.,  308.  This  means  reasonable 
legal  certainty.  54  N.  Y.,  146; 
89  id,,  189. 

The  act  of  1876  did  not  provide 
how  the  money  to  pay  for  the 
lands  condemned  is  to  be  raised. 
By  the  act  of  1879  (§  5)  the  com- 
missioners are  directed  not  only 
to  ascertain  the  compensation  to  be 
made,  but  also  ''  the  amount  to  be 
assessed  upon  the  real  estate  ben- 
efited by  the  improvements,"  and 
*' establish  the  area  of  real  estate 
upon  which  the  amount  necessary 
to  pay  the  awards  and  expenses  of 
such  proceedings  shall  be  assessed 
by  them."  Section  6  of  the  act  of 
1879  so  amends  section  6  of  the  act 
of  1876  as  to  provide  for  the  col- 
lection of  the  assessment  and 
payment  of  the  awards  to  those 
entitled  thereto,  and  a  report  to 
the  court  for  such  action  as  to  it 
shall  seem  meet,  and  only  after 
these  things  are  done  can  the 
United  States  take  possession  of 
the  property  or  the  owners  be  di- 
vested of  their  rights.  By  Chap- 
ter 167,  Laws  of  1880,  as  amended 
by  Chapter  6,  Laws  of  1881,  the 
act  of  1876  was  amended  and  the 
comptroller  of  the  city  of  New 
York  was  authorized  to  raise  of 
the  assessment  bonds  of  the  city 
$50,000,  or  so  much  as  might  be 
necessary  to  make  up  any  defi- 
ciency in  collection  of  the  snms 
assessed  under  the  sratutes  relat- 
ing to  the  improvement,  and  from 
the  proceeds  of  the  collections  and 
these  bonds  pay  all  sums  which 
had  been  awarded  to  persons  in 
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terested  in  lands  taken  for  it.  Bj" 
further  amendment,  Chap.  214, 
Laws  of  1883,  the  comptroller  was 
authorized  to  raise  on  assessment 
bonds  not  exceeding  $200,000  and 
apply  it  in  payment  for  the  land 
taken. 

Held^  That  the  acts  make  suflS- 
cient  provision  for  compensating 
for  the  lands  taken. 

Third,  The  title  of  the  act  of 
1876  fully  expressed  the  subject  of 
the  act  and  was  sufficient  to  meet 
the  requirements  of  the  constitu- 
tion. 19  N.  Y.,  117;  50  id.,  504  ; 
69  id.,  657;  86  id.,  437. 

Order  of  General  Term,  affirm- 
ing order  of  Special  Term  deny- 
ing motion  to  vacate  orders 
appointing  commissioners,  af- 
firmed. 

Opinion  by  Danforth^  J.  All 
concur. 


EVIDENCE. 

N.  Y.  Supreme  Court.    Gbnebal 
Tbrm.    First  Dept. 

Constance  B.   Price,   respt.,  v. 
Walter  J.  Price  et  al.,  applts. 

Decided  May  9,  1884. 

In  an  action  brought  against  the  executors  of 
a  deceased  person  to  recover  the  proceeds 
of  certain  bonds  alleged  to  have  been  de- 
posited with  such  deceased  person  in  his 
lifeMme  for  the  benefit  of  plaintiff,  the 
plaintiff  is  prohibited  by  §  829  of  the  Code 
of  Civ.  Pro.  from  testifying  in  her  own  be- 
half to  facts  showing  the  delivery  by  lier 
of  such  bonds  to  the  said  deceased  person. 

Under  said  section  the  plaintiff  in  such  an 
action  is  precluded  from  testifying  in  her 
own  behalf  to  a  conversation  taking  place 
in  her  presence  between  the  deceased  and 
a  third  person  and  especially  if  she  partici- 
pated in  any  part  of  such  conversation 


Appeal  from  a  judgment  entered 
on  the  report  of  a  referee. 

This  action  was  brought  against 
the  executors  of  W.  W.  Price, 
who  was  plaintiflf's  husband,  to 
recover  part  of  the  proceeds  of 
$11,500  of  United  States  bonds,  the 
property  of  the  plaintiflf,  which 
the  plaintiff  alleged  were  received 
from  her  by  said  Price  in  his  life- 
time for  safe-keeping  and  which 
he  afterwards  converted  into 
money  and  kept  the  proceeds  in 
his  hands  for  her  benefit.  On  the 
trial  the  plaintiff  was  called  as 
a  witness  on  her  own  behalf  and 
was  allowed  to  testify  that  on  the 
26th  of  March,  1865,  she  discovered 
that  five  $100  bonds  owned  by  her 
had  been  stolen  from  her  trunk, 
but  that  $11,500  worth  of  bonds 
owned  by  her  were  still  there ; 
that  defendant's  testator  came  to 
her  room  after  the  discovery  of  the 
theft;  that  he  subsequently  came' 
again  with  a  detective,  and  that 
during  a  conversation  between 
himself  and  the  detective  in  which 
the  plaintiff  took  aslight  part,but 
did  not  participate  in  generally, 
he  produced  the  $11,500  worth  of 
bonds  of  plaintiff  from  his  pocket 
and  exhibited  them  to  the  detec- 
tive and  stated  to  him  that  the 
thief  would  not  get  any  more  of 
them  as  he  was  going  to  put  them 
into  a  bank  for  plaintiff.  The  de- 
fendants excepted  to  the  admis- 
sion of  this  testimony,  claiming 
that  it  should  have  been  excluded 
under  §  829  of  the  Code  of  Civ. 
Pro. 

Hughes  &  Northrup^  for  applts. 

/.  L.  Hill^  for  respt. 

Held,  Error :    that  the  plaintiff 
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was  allowed  to  testify  to  a  matter 
of  substantial  fact  concerning  a 
personal  transaction  between  her- 
self and  the  deceased,  because  the 
several  facts  just  stated  taken  to- 
gether show  that  her  bonds  re- 
maining in  the  trunk  on  that 
morning  had  in  some  manner  been 
transferred  to  the  possession  of 
the  deceased,  and  this  testimony  in 
connection  with  her  claim  that 
they  were  delivered-  to  him  for 
safe-keeping  for  her  benefit  went 
far  toward  establishing  the  allega- 
tions of  her  complaint. 

That  the  evidence  should  also 
have  been  excluded  on  the  ground 
that  it  concerned  a  personal  com- 
munication between  the  plaintiff 
and  deceased.  That  the  said  sec- 
tion does  not  refer  only  to  a  com- 
munication which  is  personal  be- 
tween the  witness  and  the  deceased 
in  the  sense  of  having  been  directly 
addressed  or  spoken  by  the  latter 
to  the  former  and  that  the  cases 
which  so  hold  have  no  sound  prin- 
ciple to  stand  upon.  A  personal 
communication  within  the  true 
meaning  of  the  section  is  any  one 
which  the  surviving  party  claims 
to  have  received  directly  or  indi- 
rectly from  the  deceased  person 
and  which  the  deceased  person  if 
living  could  contradict  or  explain, 
and  the  mode  of  making  the  com- 
munication by  the  deceased  to  the 
survivor  is  not  at  all  controlling. 

That,  moreover,  it  appeared  that 
the  plaintiff  participated  in  some 
part  of  the  conversation  had  in  her 
presence  between  the  deceased  and 
the  detective,  and  under  some  of 
the  authorities  this  was  sufficient 
to  exclude  the  testimony. 


Judgment  reversed. 
Opinion  by  Bavis^  P.  J.;  Dan- 
iels^  •/".,  concurs  in  the  result. 


EQUITY.     FORECLOSURE. 

N.  Y.  Supreme  Court.  General 
Term.    First  Dept. 

The  Emigrant  Industrial  Savings 
Bank,  respt.,  v.  Isabella  D.  Clute, 
impleaded,  appU. 

Decided  May  9,  1884. 

In  a  mere  action  of  foreclosure  a  title  a«- 
quired  prior  to  the  execution  of  the  mort- 
gage can  neither  be  contested  nor  defeated. 

A  mortgagee  whose  mortgage  is  the  last  of  a 
series  of  mortgages,  the  proceeds  of  eacb  of 
which  was  applied  to  the  paying  off  wd 
Uking  up  of  the  mortgage  immedUtelj 
preceding  it,  is  entitled  to  have  the  original 
mortgage  revived  and  enforced  in  his  fHvor 
for  the  purpose  of  extinguishing  ihe  title 
acquired  by  a  purchaser  at  an  execution 
sale  under  an  execution  issued  upon  a  judg 
ment  recovered  against  the  owner  of  the 
property  subsequent  to  the  making  of  the 
first  mortgage,  but  previous  to  tlie  making 
of  the  last,  when  the  said  mortgages  were 
given  in  ignorance  of  the  existence  of  such 
judgment  owing  to  the  fact  that  the  docket 
of  it  omitted  an  initial  letter  of  the  judg- 
ment debtor's  name. 

The  purchase  of  the  property  under  the  exe- 
cution and  the  application  of  the  purchase 
price  upon  the  judgment,  without  paying 
it  otherwise,  does  not  vest  such  purchaser 
with  the  rights  of  a  bona  fide  purchaser 
of  a  title  so  as  to  defeat  an  equity  of  the 
above  description.  The  right  so  acquired 
would  not  in  any  event  extend  beyond  the 
amount  of  money  bo  paid. 

Appeal  from  a  judgment  recov- 
ered on  trial  at  the  Special  Term. 

This  was  an  action  to  forecloses 
mortgage.  The  mortgage  songht 
to  be  foreclosed  was  the  last  of  a 
series  of  mortgages  upon  the  same 
property,    the  proceeds  of  each  of 
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which  were  used  in  paying  oflE  the 
preceding  mortgage  which  was 
then  delivered  to  the  new  mortga- 
gee. Subsequent  to  the  giving  of 
the  first  mortgage  a  judgment  was 
recovered  against  the  owner  of  the 
property,  and,  previous  to  the 
giving  of  the  mortgage  sought  to 
be  foreclosed  in  this  action,  the 
property  in  question  was  sold  un- 
der an  execution  issued  thereon  to 
the  defendant,  Clute.  The  pur- 
chaser, however,  did  not  enter  into 
possession  of  the  property,  and 
the  mortgages  given  subsequent  to 
the  docketing  of  the  said  judgment 
were  given  in  ignorance  of  its  ex- 
istence, owing  to  the  fact  that  one 
of  the  judgment  debtor's  initials 
were  omitted  in  the  docket. 

Upon  the  trial  of  the  action,  the 
defendant  Clute  moved  that 
the  complaint  be  dismissed  as  to 
her  for  the  reason  that  the  ques- 
tion of  the  priority  of  the  plain- 
tiffs right  to  collect  its  mortgage 
debt  over  her  right  as  a  purchaser 
under  the  execution  could  not  be 
tried  in  this  action.  This  motion 
was  denied,  and  judgment  of  fore- 
closure and  sale  rendered  in  favor 
of  plaintiff. 

Titos,  J.  OlutCy  for  applt. 

BartholoTnev)  UkaatSy  for  ^'espt. 

Heldj  That  in  a  mere  action  of 
foreclosure  a  title  acquired  prior 
to  the  execution  of  the  mortgage 
can  neither  be  contested  nor  de- 
feated. 6  Paige,  635;  75  N.  Y., 
127. 

But  that  the  facts  as  they  were 
presented  in  the  complaint  pre- 
sented a  cause  of  action  in  equity 
to  which  the  defendant  Clute  was 
a  necessary  party  for  the  revival 


and  enforcement  in  plaintiffs  be, 
half  of  the  original  mortgage,  and 
that  said  relief  was  not  demanded 
in  the  complaint  was  no  legal  im- 
pediment in  the  way  of  awarding 
it  in  this  action.  §1207,  Code  of 
Civ.  Pro. 

That     although    the    mortgage 
itself  had    been    in    form    extin- 
guished,  this  was  done  in  igno- 
rance of  the  fact  that  the  judgment 
had  ever  been  recovered  and  dock- 
eted as  a  charge  upon   the  prop- 
erty, and  the  object,  as  shown  by 
the  facts  and  the  surrender  of  the 
original    mortgage     to     the    new 
mortgagee,  was  not  to  extinguish 
the  lien    of    the    debt    upon  the 
property, but  to  change  the  right  to 
it  from  one  mortgagee  to  another, 
and  to  secure  to  the  lender  of  the 
money    the    same    right    as    was 
vested  in  the  original  mortgagee 
by  the  mortgage   to  him.      That 
these    rights  vested  primarily  in 
in  the    respective    owners  of  the 
property  who    paid    the    various 
mortgages   with  the    money  bor- 
rowed for  that  purpose,  and,  if 
the  action  had  been  brought  by 
one  of  them,  there  could  have  been 
no  doubt  that   the  original  mort- 
gage could  be  revived  in  his  favor. 
That  that  right  was  an  incident  of 
the  title,  and  when    that  title  was 
mortgaged  to  secure  the  loan  made 
for  its  preservation,  the  parties  to 
whom  the  mortgages  were  respect- 
ively given    necessarily  acquired 
the  same  right.     6^  N.  Y.,  397 ;  66 
id.,  363  ;  82  id.,  156  ;  93  id.,  226  ; 
26  Hun,  10. 

Kitchell  V.  Mudget,  37  Mich., 
81,  and  Wade  v.  Baldwin,  40  Mo., 
486,  not  followed. 
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That  the  purchase  of  the  prop- 
erty under  the  execution  and  the 
application  of  the  purchase  price 
upon  the  judgment,  without  pay- 
ing it  otherwise,  did  not  vest  the 
defendant  Clute  with  .the  rights  of 
a  bona  lide  purchaser  of  the  title 
so  as  to  defeat  an  equity  of  the 
above  description.  70  N.  Y., 
553. 

Wood  V.  Chapin,  3  Kernan,  509, 
distinguished. 

That  the  right  so  acquired  could 
not  extend  beyond  the  amount  of 
money  so  paid,  63  Barb.,  216  ;  49 
N.  Y.,  286,  and  in  no  view  could 
she  wholly  defeat  the  right  of  the 
plantiff  and  his  mortgagor  to  the 
equity  mentioned. 

That  since  the  judgment  pro- 
vided only  for  the  foreclosure  and 
sale  of  the  last  mortgage,  and  not 
for  the  revival,  &c.  of  the  first,  it 
should  be  reversed  and  a  new  trial 
ordered. 

Ordered  acordingly. 

Opinion  by  Daniels^  J.;  DaviSy 
P.  J.J  and  Brady  J  /.,  concur. 


CREDITORS'    ACTION. 

N.  Y.  Supreme  Court.   General 
Term.     First  Dept. 

Charles  Lichtenberg,   applt.^  v. 
Elizabeth  Herdtfelder et  ^l.^respts. 

Decided  May  9,  1884. 

When  a  mortgage  made  by  a  deceased  person 
in  his  lifetime  has  been  foreclosed  and  a 
judgment  of  deficiency  entered  against  his 
executors,  the  mortgagee  cannot  maintain 
an  action  against  grantees  of  such  deceased 
person  to  set  aside  the  conveyances  to  them 
as  fraudulent  without  the  previous  issuance 
of  an  execution  on  his  deficiency  Judgment 
against  said  executors,  although  such  exec- 


utors have  no  property  of  the  estate  in  their 
hands  out  of  wliich  such  execution  could 
be  satisfied. 

Appeal  from  a  jadgment  of  the 
Special  Term  dismissing  the  plain- 
tiffs complaint. 

George  Herdtfelder  and  wife,  in 
the  lifetime  of  the  former,  exe- 
cuted a  mortgage  to  the  plaintiff 
upon  land  owned  by  Herdtfelder 
to  secure  his  bond.  After  Herdt- 
felder's  death  the  plaintiff  fore- 
closed this  mortgage  and  a  judg- 
ment of  deficiency  was  entered  in 
the  action  against  Herdtfelder's 
executors.  There  was  no  property 
of  the  estate  in  the  hands  of  such 
executors  out  of  which  this  judg- 
ment could  be  satisfied,  and,  with- 
out issuing  an  execution  thereon, 
plaintiff  brought  this  action 
against  the  defendants  as  grantees 
of  Herdtfelder  to  set  aside  the 
conveyances  made  to  them  as 
fraudulent. 

F.  R.  Covdert,  for  applt. 

Isaac  Kugelman^  for  respts. 

Held,  That  the  action  could  not 
be  maintained.  That  if  an  action 
of  this  kind  is  brought  under 
§  1871  of  the  Code  of  Civ.  Pro., 
execution  must  not  only  be  issued 
but  it  must  be  returned  in  whole 
or  in  part  unsatisfied,  while  if  it  is 
brought  under  the  general  equita- 
ble power  of  the  court  to  remove 
illegal  obstructions  caused  by 
fraudulent  incumbrances  or  dispo- 
sition of  the  debtor's  property  out 
of  the  way  of  the  execution  it 
must  at  least  be  issued  before  an 
action  is  commenced.  32  N.  Y., 
63  ;  23  Hun,  49  ;  88  N.  Y.,  603;  87 
N.  Y.,  685;  18  W.   Dig.,  326;   18 
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W.  Dig.,  409  ;  7  Hun,  208  ;  32  N. 
Y.,  457. 

That  the  fact  that  the  debtor 
himself  may  be  deceased  forms  no 
legal  excuse  for  the  omission  to 
issue  the  execution.  His  execu- 
tors or  administrators  in  that  case 
stand  in  his  place  and  represent 
him.  88  N.  Y.,  434;  67  N.  Y., 
264;  63  N.  Y.,  622. 

ThatLoomisv.  Tift,  16  Barb., 
541,  must  be  considered  as  over- 
ruled. 

Judgment  affirmed. 

Opinion  by  Daniels,  J.;  Haight^ 
/.,  concurs ;  Davis^  P.  /.,  dis- 
sents upon  the  ground  that  the 
issuing  and  return  of  an  execution 
would  be  an  absolutely  useless 
and  idle  ceremony,  and  it  is  a 
maxim  of  law  and  equity  that  it 
will  not  demand  a  vain  thing. 


EXECUTORS. 

N.  Y.  Superior  Court,  General 
Term. 

Eliza  A.  Thomas,  exrx.,  respt., 
v.  The  N.  Y.  Life  Insurance  Co. , 
appU. 

Decided  April  7,  1884. 

An  executor  holds  from  the  will  itself,  and 
the  law,  by  a  subsequent  probate  of  it  and 
qualification  of  the  executor,  has  secured 
two  principal  objects,  viz.,  proof  in  the 
only  form  the  law  can  recognize,  and  that 
there  will  be  no  renunciation  of  the  obli- 
gation of  administration ;  and  notwith- 
standing 2  R  8.,  71,  §  16,  providing  that 
no  executor,  before  letters,  ''shall  have 
any  power  to  dispose  of  any  part  of  the 
estate,  except,  etc.,  a  sale  by  a  person 
named  in  a  will  as  executor,  of  assets  of 
the  estate,  before  probate,  for  full  value 
and  for  the  benefit  of  the  estate,  is  valida- 


ted by  the  subsequent  qualification  of  the 
same  person  as  executor. 
Where  a  sale  so  made  is  not  one  which 
would  be  a  rightful  act  of  administration, 
and  is  not  made  valid  by  relation,  in  an 
action  for  conversion  of  the  goods  brought 
by  the  executor  after  probate  and  letters, 
the  true  rule  of  damages  requires  that  the 
amount  of  money  formerly  paid  into  and 
remaining  with  the  estate  should  be  ap- 
plied to  reduce  the  amount  of  the  recov 
ery,  viz.  the  true  value  of  the  goods. 

Appeal  by  defendant  from  judg- 
ment entered  upon  finding  and 
conclusion  of  a  jadge,  he  trying 
the  issues  by  consent. 

The  action  was  for  damages  for 
the  conversion  by  defendant  of 
goods  and  chattels,  part  of  the 
testator's  estate.  The  act  of  con- 
version, as  alleged,  was  the  de- 
fendant's buying  and  receiving 
from  the  plaintiff,  before  she  had 
taken  out  letters  testamentary, 
the  goods  and  chattels  in  question, 
she  selling  and  delivering  them  to 
the  defendant.  The  goods  and 
chattels  in  question  were  the  of- 
fice furniture  of  deceased  land  the 
defendant  paid  full  value  there- 
for, viz.  $400,  but  he  knew  at  the 
time  of  such  purchase  that  plain- 
tiff was  not  then  executrix.  The 
money  so  received  by  plaintiff  was 
not  used  for  funeral  expenses  or 
for  preserving  the  estate.  Judg- 
ment was  rendered  for  plaintiff 
for  the  value  of  the  property, 
$400.  It  was  contended  the  sale 
was  contrary  to  2  R.  S.,  71,  §  16. 

Ileldj  That  an  executor  holds 
from  the  will  itself,  as  if  he  were 
an  agent  or  attorney  of  the  testator, 
and  that  the  law  by  a  subsequent 
probate  of  the  will  and  qualifica- 
tion as  executor  has  secured  two 
principal  objects,  viz.,  proof  in  the 
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only  form  the  law  can  recognize, 
and  that  there  will  be  no  oppor- 
tunity of  a  renanciation  of  the 
obligations  of  administration, 
therefore  the  application  of  the 
doctrine  of  relation  seems  to  be 
reasonable.  Apparently,  the  cases 
are  authority  that  a  sale  like  the 
present  is  validated  by  the  subse- 
quent qualifying  as  executrix. 
16  Wend.,  679;  7  Hill,  181;  2 
Hill,  225  ;  8  Johns.,  126 ;  21  Barb., 
814;  10  Paige,  549. 

Further  held^  That  assuming 
the  sale  to  have  been  against  §  16, 
and  not  made  valid  by  relation, 
the  damages  must  be  nominal. 

The  transaction  was  such  as 
would  have  been  a  rightful  act  of 
administration,  and  appeared  to 
be  for  the  benefit  of  the  assets  of 
the  estate.  It  must  be  intended 
that  the  money  remained  in  the 
estate. 

The  true  rule  of  damages,  the 
executrix  not  claiming  the  goods 
themselves,  would  require  that 
the  amount  of  money  formerly 
paid  into  and  remaining  with  the 
estate  should  be  applied  to  reduce 
the  amount  of  the  recovery,  which 
was  the  whole  value  of  the  goods. 

Amount  of  recovery  reduced  to 
six  cents. 

Opinion  by  Sedgwick^  Ch.  J,; 
Freedman  and  G'Oorman^  JJ,^ 
concur. 

PARTNERSHIP. 

N.  Y.  Superior  Court.  General 
Term. 

Washington  Manley,  applt^  v. 
William  Taylor,  respL 

Decided  Jan.  18,  1884. 


Tbe  general  rule  is  that  in  a  copartnerehip 
where  one  partner  gives  time,  labor  and 
skill  and  no  money,  and  the  other  gives 
only  money,  each  contribution  is  ^t 
against  the  other,  and  if  there  be  a  failure 
each  loss  is  to  be  borne  by  the  loser  ex- 
clusively without  right  to  contribation. 
The  rule  will  be  the  same  though  the 
member  contributing  money  has  but  one- 
fourth  interest  in  the  business  and  the 
other  three- fourths. 

Appeal  from  judgment  entered 
on  report  of  referee. 

Plaintiflf  and  defendant  went 
into  business  together,  plaintiff 
furnishing  money  *'as  a  special 
deposit,  but  to  be  used  in  the  busi- 
ness;" he  to  be  a  silent  partner, 
and  to  take  no  active  part  in  the 
business,  and  to  have  an  interest 
of  one-fourth  therein  ;  the  defend- 
ant to  be  the  active  partner,  giv- 
ing his  time  and  personal  attention 
to  the  business  and  doing  all  that 
was  necessary  to  make  it  success- 
ful, and  to  have  a  three-quarter 
interest  therein.  At  the  time  of 
the  dissolution  plaintifiTs  special 
deposit  amounted  to  $1,326.  The 
business  was  not  successful,  and 
the  losses  exhausted  the  available 
assets,  including  a  considerable 
share  of  plaintiflTs  *' special  de- 
posit." 

The  question  in  the  case  was 
whether  the  defendant  can  be 
called  on  to  make  good  tbe  de- 
ficiency in  proportion  to  his  three- 
fourths  interest  in  the  business. 

The  referee  held  that  the  plaintiff 
was  entitled  to  take  the  assets, 
and  after*  paying  the  claims  of  the 
creditors  of  the  firm  to  apply  the 
remainder  to  the  payment  of  the 
balance  due  and  unpaid  on  his 
special  capital  account,  and  if  any 
surplus  remained,  that  it  was  to 
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be  divided  between  iiim  and  the  de- 
fendant in  the  proportion  of  one- 
foarth  to  the  plaintiff  and  three- 
fonrths  to  the  defendant ;  and  the 
referee  did  not  allow  the  claim  of 
the  plaintiff  against  the  defend- 
ant for  contribution,  in  order  to 
make  up  the  deficiency  which 
appeared  on  account  of  plaintiff's 
special  deposit. 

Stickney  <fe  Shepard^  for  applt. 

John  A.  Balestier  and  T.  Dar- 
lington^ for  respt. 

Held^  That  the  conclusion  of  the 
referee  was  correct.  When  one 
member  of  a  partnership  puts 
money  into  thebnsiness,  but  gives 
to  it  no  time  or  attention,  and  ex- 
pends upon  it  no  skill  or  labor, 
while  the  other  partner  contributes 
no  money,  but  does  contribute  his 
time,  attention,  labor  and  skill  to 
make  the  business  productive,  his 
contribution  mi  labor,  etc.,  is  to  be 
set  against  the  money  contribu- 
tion of  the  other  ;  and  in  case  of 
failure,  his  loss  of  labor,  etc.,  is 
to  be  set  against  the  money  loss 
of  the  other,  and  each  loss  is  to  be 
borne  exclusively  by  the  loser 
without  any  right  to  contribution 
from  the  other.  3  Bos.,  106. 
This  rule  is  not  inflexible,  and 
each  case  must  be  decided  accord- 
ing to  its  own  circumstances,  and 
the  intention  of  the  parties  to  be 
deduced  therefrom ;  and  these 
were  questions  which  it  was  within 
the  province  of  the  referee  to  de- 
termine. 

Judgment  affirmed,  with  costs. 

Opinion  by  0'  Gorman^  J.;  Sedg- 
wick^ Ch,  /.,  and  Freedman^  /., 
concur. 

Vol.  19— No.  15. 


SAVINGS  BANKS.     CONSIDE- 
RATION. 

N.  Y.  Supreme  Court.   Gejseral 
Term.    Fourth  Defi\ 

The  Rome  Savings  Bank,  respt, ^ 
V.  Henry  Kramer  et  al.,  applts. 

Decided  April,  1884. 

A  bank  incorporated  under  Chap.  824.  Laws 
of  1851,  is  authorized  to  make  loans  from 
its  available  fund  upon  personal  securities. 

A  plea  of  ultra  vires  should  not  prevail  when 
it  would  not  advance  justice,  but  on  the 
contrary  would  accomplish  a  legal  wrong. 

Surrender  of  a  cause  of  action  for  money 
loaned  is  good  consideration  for  a  promis- 
sory note. 

Appeal  from  judgment  at  cir- 
cuit, and  from  order  denying  mo- 
tion for  new  trial. 

Action  on  joint  and  several 
promissory  note  for  $3,500,  exe- 
cuted by  Kramer  and  others  and 
given  upon  surrender  by  plaintiff 
of  two  other  notes  held  by  it  as  se- 
curity for  money  loaned  by  plaintiff 
for  the  benefit  of  a  church  of  which 
the  makers  were  members,  and 
upon  which  two  other  notes  was 
then  due  the  sum  for  which  the 
note  in  suit  was  given.  The  note 
was  the  only  security  for  the 
debt.  Plaintiff  was  incorporated 
by  virtue  of  Chapter  324,  Laws  of 
1851.  The  defense  is  that  the  note 
was  taken  in  violation  of  plaintiffs 
charter  and  of  the  general  laws 
prohibiting  unauthorized  bank- 
ing, and  is  therefore  illegal  and 
void. 

W,  Kernan,  for  applts. 

Henry  A.  Foster^  for  respt. 

Held,  That  §6  of  the  act  author 
izes   the    trustees    of    plaintiff  to 
make  loans   from  the  ''  available 
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fund"  upon  personal  secarities. 
And  the  trustees  mi^ht,  in  their 
discretion,  keep  a  sum  not  exceed- 
ing one-third  of  the  total  amount 
of  deposits  as  a  fund  to  meet 
current  payments,  although  it  ex- 
ceeded $26,000.  The  note  was  not 
discounted,  in  the  sense  of  that 
term  as  used  in  banking  opera- 
tions. 17  N.  Y.,  507,  615  ;  Laws 
of  1847,  Ch.  478,  §  1 ;  Laws  of  1865, 
Ch.  214,  §1  ;  Laws  of  1854,  Ch.  72, 
§  1  ;  Laws  of  1865,  Ch.  150 ;  59 
How.  Pr.,  303;  4  Assembly  Doc, 
1879,  p.  62;  id.,  44;  Laws  of 
1849,  Ch.  241  ;  Laws  of  1857,  Ch. 
136,  §  1 ;  Skaneateles  Sav.  Bk.  v. 
Vary,  4  Dept.,  1874,  unreported. 

The  loan  was  not  ultra  vires. 
But  if  it  were,  yet,  as  the  corpora- 
tion has  fully  executed  its  part  of 
the  contract,  defendants  cannot  set 
up  the  want  of  power  to  shield 
themselves  from  a  just  liability. 
63  N.  Y.,  63. 

Again,  even  if  the  original  notes 
were  ultra  vires  and  void,  the  bank 
had  a  good  cause  of  action  against 
the  makers  of  them  for  the  money 
loaned.  79  N.  Y.,  437  ;  id.,  449. 
The  surrender  and  extinguishment 
of  that  cause  of  action  was  a  good 
consideration  for  the  note  in  suit, 
and  this  view  of  the  case  avoids 
the  defense  set  up. 

Judgment  and  order  affirmed. 

Opinion  by  Smith,  P.  /./  Har- 
din and  Barker ,  JJ.,  concur. 


MECHANICS'    LIENS.     VERL 
FICATION. 

N.Y.  Superior  Court.  Genkral 
Term. 

Christopher  B.   Keogh    et    al., 


respts.,  V.  Stephen  A.  Main, appK., 
and  Thomas  Mulry  et  al.,  respts. 

Decided  March  3,  1884. 

As  the  mechanics'  lien  law  of  1875,  applicable 
to  New  York  city,  was  not  repealed  by  the 
general  law  of  1880,  a  verification  tinderthe 
latter  law  that  the  statements  therein  con- 
tained are  true  to  the  best  of  his  knowl- 
edge, information  and  belief  is  iDsafficient 
in  a  case  arising  in  said  citj. 

Under  the  statute  of  1875  a  verification  that 
*'  the  same  is  true  to  the  best  of  bis  own 
knowledge  "  is  insufficient  and  confers  no 
lien. 

Appeal  by  defendant  Main  from 
judgment  in  favor  of  plaintiff  and 
defendants  Mulry,  foreclosing  cer- 
tain mechanics'  liens  on  property 
of  the  defendant  Main,  in  the  city 
of  New  York. 

The  court  ordered  that  the  prem- 
ises in  question  be  sold,  and  di- 
rected that  from  the  proceeds, after 
paying  the  costs,  the  referee  pay 
to  plaintiff  the  amount  of  a  me- 
chanics' lien  ;  and  second,  to  pay 
to  the  defendants  Mulry  the 
amount  of  a  mechanics'  lien  filed 
by  them. 

Plaintiff's  lien  was  filed  and  ver- 
ified under  Chapter  486  of  the 
Laws  of  1880,  and  was  not  verified 
in  accordance  with  the  provisions 
of  Chapter  379  of  the  Laws  of  1875. 
Section  6  of  that  act  requires  that 
the  claim  be  verified  by  the  oath 
of  himself,  or  of  one  of  several 
united  in  interest,  or  of  some  other 
person.  The  verification  must  be 
to  the  effect  that  the  statements 
contained  in  the  claim  are  true  to 
the  knowledge  of  the  person  mak- 
ing the  same.  The  verification 
to  the  plaintiff's  lien  was  '4hat 
the  statements  therein  contained 
are  true  to  the  best  of  his  (depo- 
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nent's)    knowledge,     information 
and  belief." 

Jones^  Roosevelt  eft  Carley^  for 
applts. 

R*  P.  Harlan  and  E,  D.  Bar- 
low^ for  plflf«.  respts. 

W.  P.  Mulry^  for  respts.  Mulry. 

Heldy  That  the  verification  was 
clearly  insufficient  under  the  stat- 
ute of  1875,  and  as  there  was  no 
claim  filed  and  verified  as  required 
by  the  statute  oi  1875,  plaintiff 
could  have  no  lien  on  the  premises 
under  that  statute.  8  Daly,  166  ; 
3E.  D.  S.,  662.  In  McKenna  v. 
Edmondstone,  91  N.  Y.,  231,  the 
Court  of  Appeals  held  that  the 
mechanics'  lien  law  of  1875  was 
not  repealed  by  Chapter  486  of  the 
Laws  of  1880,  but  that  the  act  of 
1875  was.  in  force  in  the  city  of 
New  York  ;  and  in  Childs  v.  Bosi- 
wick,  62  How.  Pr.,  146,  the  Gen- 
eral  Term  of  the  Court  of  Common 
Pleas  held  a  iien  verified  as  in  this 
case  was  insufficient  and  failed  to 
give  a  valid  lien. 

Further  heldy  That  the  verifica- 
tion of  the  claim  filed  by  the  de- 
fendants Mulry  was  also  defective. 
The  statute  requires  that  the  veri- 
fication should  be  true  to  the 
knowledge  of  the  person  making 
the  same.  The  verification  was 
that  '^the  same  is  true  to  the  best 
of  his  own  knowledge."  It  may 
be  true  to  the  best  of  the  knowl- 
edge of  the  person  verifying  the 
claim,  and  at  the  same  time  such 
person  have  no  actual  knowledge 
of  any  of  the  facts  stated  in  the 
claim. 

Judgment  reversed;  new  trial 
ordered,  costs  to  abide  event. 


Opinion  by  Ingraham^  J.\  Sedg- 
wick^  Oh.  /.,  concurs. 


INSPECTION   OF  WRITINGS. 

N.Y.  Superior  Court.  Gknkral 
Term. 

Elizabeth  M.  Meliesy,  applL  v. 
Hippolyte  Kahn  et  al.,  respts. 

Decided  March  21,  1884. 

Where  in  an  application  for  an  order  to  ex- 
amine defendants'  book^  to  ascertain  the 
names  of  persons  tu  whom  defendants  had 
sold  certain  mcrchaadise  in  contravention 
of  their  a^eement  to  sell  only  to  plaintiff, 
in  order  to  enable  plaintiff  to  frame  com- 
plaint, the  petition  alleges  that  defendants 
did  so  sell  to  other  persons,    Held,  That 

•  the  application  should  not  be  granted ;  that 
the  knowledge  or  information  which  en- 
abled plaintiff  to  make  this  distinct  and 
definite  statement  was  enough  to  enable 
plaintiff  to  frame  her  complaint. 

Appeal  from  order  of  Special 
Terra,  denying  petition  of  plaintiff 
for  inspection  and  copy  of  entries 
in  account  books  of  defendant  in 
order  to  ascertain  the  names  of  the 
persons  to  whom  defendant  had 
sold  '*hare  bellies,"  in  violation 
of  their  agreement  with  plain- 
tiff, and  in  order  to  enable 
plaintiff  to  frame  her  complaint. 

The  plaintiff  states  in  her  veri- 
fied petition  that  defendants 
did  sell  largely  to  other  persons, 
and  offered  her  the  refuse  after 
such  sale  of  the  best  material. 

Simpson  &  Werner^  for  applt. 

Benno  Loewy^  for  respt. 

Held,  That  if  plaintiff  is  possess- 
ed of  knowledge  or  information 
sufficient  to  enable  her  to  make  this 
distinct  and  definite  statement  un- 
der oath,  there  can  be  no  difficulty 
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in  framing  a  complaint  calling  for 
a  definite  verified  answer  to  that 
allegation. 

The  power  to  search  throagh 
defendants'  account  books  in 
order  to  find  isolated  entries,  not 
particularized,  to  enable  plain- 
tiff to  frame  a  complaint,  is  open 
to  great  abuse  and  should  only  be 
granted  where  the  purpose  and 
necessity  of  sucii  examination  are 
apparent.  At  a  later  stage  of  the 
proceedings,  when  the  issues  be- 
tween plaintiff  and  defendants 
shall  have  been. developed,  other 
appropriate  measures  can  be  taken 
by  plaintiff  to  obtain  the  in- 
formation now  sought,  if  it  be 
found  to  be  then  necessary. 

Order  afBrmed,  with  ten  dollars 
costs. 

Opinion  by  O'Oorman^  J.; 
Sedgwick,  Oh.  /.,  and  Freedman^ 
J.J  concur. 

DEED.     DESCRIPTION. 

N.  Y.  Superior  Coubt.  General 
Term. 

Walter  H.  Mead,  as  trustee, 
V.  John  Riley. 

Decided  Jan.  18,  1884. 

Where  premises  adjacent  to  a  road  were  con- 
veyed by  the  owner  of  the  fee  by  the  fol- 
lowing description;  ''Beginning  at  the 
corner  formed  by  the  intersection  of  the 
easterly  line"  of  the  road  "with  the  nor- 
therly line  "  of  another  street,  and  termi- 
nating "  thence  along  the  easterly  line"  of 
said  road  to  the  place  of  beginning,  etc., 
EM,  That  the  land  conveyed  was  not 
bounded  by  the  centre  of  the  road,  but  by 
its  side,  and  that  a  different  inten- 
tion does  not  appear  from  the  fact  that 
the  deed  also  designates  the  property  by 
numbers  upon  a  certain  map  which  repre- 


sents the  property  as  abutting  upon  the 
road. 

Submission  under  Code  Civ. 
Pro.,  §1279.  In  1860,  Broadway, 
between  Ninety-first  and  Ninety- 
second  streets,  otherwise  known  as 
the  Bloomingdale  road,  was  a  pab- 
lic  highway,  and  the  trustees  of 
Herman  Thorn,  deceased,  then 
sold  and  conveyed  to  Gilbert  Col- 
gate land  ^^ beginning  at  the  cor- 
ner formed  by  the  intersection  of 
the  easterly  line  of  Broadway  with 
the  northerly  line  of  Ninety-first 
street  one  hundred  and  sixty-two 
(162)  feet  and  four  (4)  inches,  to 
the  Tenth  avenue  ;  thence  north- 
wardly along  the  westerly  line  of 
the  Tenth  avenue  two  hundred  and 
one  (201)  feet  and  five  (5)  inches  to 
Ninety -second  street ;  thence  west- 
wardly  along  the  southerly  line  of 
Ninety-second  street  one  hundred 
and  forty-two  (142)  feet  and  three 
(3)  inches  to  Broadway  ;  thence 
sonthwardly  along  the  easterly 
line  of  Broadway  two  hundred 
and  two  (202)  feet  five  (6)  inches  to 
the  point  or  place  of  beginning,  be 
the  said  dimensions  more  or  less." 
The  trustees,  grantors,  were  then 
seized  of  the  land  adjacent,  form- 
ing the  said  highway.  Through 
various  *' mesne''  conveyances, 
containing  the  same  description, 
the  fee  in  the  land  so  described  has 
become  vested  in  John  Riley,  the 
defendant. 

By  the  deed  of  1860,  from  the 
trustees  to  Gilbert,  a  plot  contain- 
ing sixteen  lots  of  land  was  con- 
veyed by  metes  and  bounds  as  set 
forth  on  a  certain  map  of  land 
filed  in  the  register's  ofBce.  On 
this  map  the  width  and  depth  of 
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each  of  said  lots  by  feet  and  in- 
ches, is  set  forth  and  the  lines 
therein  described  include  the 
whole  space  covered  by  said  lots, 
and  do  not  include  any  part  of  the 
highway  as  it  then  existed. 

The  question  to  be  determined 
was,  whether  by  such  description 
the  fee  in  one-half  of  the  highway 
passed  to  the  grantee  of  said  trus- 
tees subject  to  the  public  ease- 
ment, or  whether  it  remained  in 
the  grantor. 

Anderson  &  Sowland^  for  pltff. 

A,  B.  Johnson^  lor  deft. 

Held,  That  the  deed  of  1860, 
from  the  trustees  under  the  will  of 
Herman  Thorn,  did  not  convey 
from  the  grantor  to  the  grantee 
therein  an  estate  in  fee  in  any  part 
of  the  road,  being  the  premises  in 
controversy.     87  N.  Y.,  287. 

The  point  of  commencement  of 
the  description  is  important,  as  for 
instance,  when  it  began  at  the  in- 
tersection of  the  exterior  of  two 
streets,  the  Court  held  that  the 
point  thus  established  was  as  con- 
trolling as  any  monument  could 
be,  and  that  all  lines  of  the  grant- 
ed premises  must  conform  to  the 
starting  point.  64  N.  Y.,  65 ;  6 
Daly,  385 ;  4  Robt.,  35  ;  60  N.  Y., 
609  ;  6  Gray,  36. 

In  this  description  it  is  clear 
from  the  commencement  of  these 
lines  that  the  word  line  is  equiv- 
alent to  the  word  side^  and  the 
lines  cannot  possibly  enclose  land 
lying  to  the  westward  of  the  east- 
erly side  of  the  Bloomingdale 
road. 

The  map  referred  to  in  the  de- 
scription of  the  deed  may  be  con- 
sulted in  aid  of  the  court  in  aj:'riv- 


ing  at  a  conclusion,  and  the  boun- 
daries as  set  forth  in  the  map  may 
be  examined,  and  they  do  not  in- 
clude any  part  of  the  Blooming- 
dale  road. 

Judgment  for  plaintiff,  declaring 
him  the  owner  in  fee  of  said  prem- 
ises, and  that  he  recover  posses- 
sion thereof,  with  costs. 

Opinion  by  O'Oorman^  /./  Sedg- 
wick,  Ch,  •/.,  and  Freedman,  /., 
concur. 


INSPECTION  OP   WRITINGS. 

N.  Y.  Superior  Court.  General 
Term. 

Oscar  E.  Rafferty,  respt.,  v. 
James  H.  Williams  et  al.,  applts. 

Decided  Feb.  4,  1884. 

Where  the  petition  for  an  inspection  of  writ- 
ings before  issue  Joined  contains  enough 
matter  to  enable  plaintiff  to  frame  his  com- 
plaint, the  application  should  not  be  grant- 
ed, though  it  may  appear  that  certain  of  the 
allegations  must  be  made  on  information 
and  belief. 

Appeal  by  defendant  from  an 
order  granting  to  plaintiff  an  in- 
spection of  documents  and  agree- 
ments to  enable  him  to  draw  his 
complaint. 

The  petition  showed  that  the 
action  was  by  a  creditor  to  set 
aside  an  assignment  made  by  his 
judgment  debtor  to  the  defendant 
Williams,  and  to  compel  Williams 
to  account  for  the  property  that 
had  been  assigned  to  him.  It 
further  alleged  that  such  assign- 
ment was  made  with  intent  to  de- 
fraud the  plaintiff,  and  gives  the 
particulars  of  the  facts  that  would 
sufficiently  show,  it  proven,  that 
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the  assignment  was  fraudulent  on 
the  part  of  Williams. 

Eugene  Smithy  for  applts. 

BeUz  <ft  Langey  for  respt. 

Heldy  That  the  order  appealed 
from  should  be  reversed.  It  can 
be  sustained  only  if  the  petition 
showed  that  the  inspection  was 
necessary  to  enable  plaintiff  to 
draw  his  complai-nt.  But  in  this 
case  it  contains  enough  matter, 
without  the  aid  of  an  inspec- 
tion, to  enable  plaintiff  to  frame 
properly  a  sufficient  complaint ; 
therefore  the  inspection  was  not 
necessary. 

It  is  not  necessary  that  the  alle- 
gations should  be  made  upon 
knowledge ;  they  may  be  made 
upon  information  and  belief. 

Order  reversed,  with  $10  costs 
and  disbursements  to  be  taxed. 
Motion  for  inspection  denied, 
without  costs. 

Opinion  by  Sedgwick^  Ch.  J. ; 
Truax  and  O'Oorman^  JJ.^  con- 
cur. 


ALIMONY.    DIVORCE. 

N.  Y.  Supreme  Court.  General 
Term.     First  Dept. 

Elizabeth    Brennan.    respLy    v. 
Owen  Brennan,  appU. 

Decided  May  9,  1884. 

Where  all  the  facts  upon  which  plaintiff's 
right  of  action  for  a  limited  divorce  is 
based  are  denied  and  the  preponderance 
seems  to  be  in  favor  of  defendant,  the 
husband,  the  court  should  not  award  ali- 
mony pendente  lite  without  at  least  send- 
ing the  matter  to  a  referee  to  determine  as 
to  the  disputed  facts,  but  the  granting  of 
counsel  fee  is  proper,  it  satisfactorily  ap- 
pearing that  plaintiJBT  is  without  means 
to  prosecute  her  action. 


Appeal  from  order  of  Spe- 
cial Term  granting  alimony  and 
allowance  for  counsel  fee.  Thia 
action  was  brought  by  plain- 
tiff for  a  limited  divorce,  based 
upon  an  alleged  abandonment  and 
acts  of  cruelty  charged  against 
defendant.  These  charges  were 
explicitly  denied  and  the  denial 
fortified  by  the  affidavits  of  sev- 
eral persons. 

J.  McOrones  for  applt. 

R,  Busteedy  for  respt. 

Held^  In  such  a  case  of  conflict, 
and  especially  where  the  prepon- 
derance seems  to  be  with  the  de- 
fendant, alimony  ought  not  to  be 
allowed.  The  case  should  have 
been  sent  to  a  referee  for  the  par- 
pose  of  determining  what  the  real 
facts  were  before  making  such  an 
order.  We  think  upon  the  pa- 
pers before  us  that  the  portion  of 
the  order  relating  to  alimony  was 
improperly  granted. 

So  far  as  respects  the  counsel 
fee  there  seems  to  be  no  dispute 
that  plaintiff  is  poor  and  una- 
ble to  pay  the  expenses  of  prose- 
cuting her  action.  She  has  a  right, 
therefore,  to  the  assistance  of  the 
court  in  compelling  defendant 
to  furnish  means  to  enable  her  to 
employ  and  compensate  counsel 
and  it  does  not  matter  that  there 
would  seem  to  be  a  preponderat- 
ing case  against  her  upon  the  mer- 
its of  the  action,  because  whether 
that  is  so  or  not  is  the  very  issue 
she  was  entitled  to  try,  and  the 
court  should  not  refuse  to  give  her 
the  necessary  means  to  enable  her 
to  try  the  same.  The  order  should 
be  modified  by  striking  out  of  the 
prov|3ions  of  the  order  the  allow- 
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ance  of  alimony  and  without  prej- 
udice to  any  further  application 
therefor    on    the    part    of    plain- 
•tiflF. 

Opinion  by  Davis,  P.  •/.;  Bra- 
dy^  J,,  concurs. 


EXAMINATION  BEFORE 
TRIAL.  ACTION  FOR 
LEGACY.  FOREIGN  AD- 
MINISTRATOR. 

N.  Y.  SuPERioK  Court,    Genkral 
Term. 

Jonas  Fischer,  applL^    v.  Max 
Fischer,  respL 

Decided  Feb.  4,  I884. 

An  action  at  law  will  not  lie  to  recover  a  dis- 
tributive share  of  an  intestate's  estate,though 
a  promise  to  pay  has  been  made,  unless  it 
can  be  shown  that  the  administrator  holds 
the  property  individually  on  a  new  contract 
of  loan  to  him.  In  all  other  cases  the  re- 
lief is  in  equity. 

Where  the  complaint  in  such  an  action  al- 
leged defendant's  appointment  in  another 
State  as  administrator,  and  the  collection 
by  him  therein  of  certain  moneys  of  the 
estate,  and  that  defendant  is  a  resident  here 
and  has  such  moneys,  in  the  absence  of  a 
more  specific  allegation  the  moneys  will  be 
deemed  to  be  in  the  foreign  Jurisdiction, 
and  an  order  for  defendant's  examination 
will  be  vacated  on  the  ground  of  lack  of 
jurisdiction  over  the  subject  matter. 

Appeal  by  plaintiff  from  order 
vacating  an  order  for  the  examina- 
tion of  defendant  before  trial. 

The  complaint  stated  that  the 
plaintiff  was  one  of  tbe  kin  of 
Elizabeth  Fisher,  always  resident 
of  and  who  died  in  Hungary;  that 
the  defendant  obtained  in  the  State 
of  Georgia,  from  a  court  compe- 
tent in  such  matters,  nnder  proper 
circumstances,  letters  of  adminis- 


I  ration  upon  the  estate  of  Fischer, 
and  thereupon  collected  from  a 
debtor  of  Fischer,  residing  in 
Georgia,  $1,000  due  to  her  ;  that 
defendant  is  a  resident  of  the  State 
of  New  York  and  has  possession 
of  said  $1,000  ;  ^'  that  no  part  was 
needed  to  pay  debts  of  the  de- 
ceased or  any  funeral  or  other 
necessary  expenses  of  her,  and 
that  the  defendant  has  paid  no 
such  debts  or  expenses  with  said 
$1,000,  or  upon  the  credit  thereof, 
and  has  no  claim  upon  or  offset  to 
the  same  by  reason  of  having  paid 
any  such  debts  or  expenses  or  for 
any  other  like  cause,  and  he  has 
fully  administered  upon  the  estate 
of  said  deceased,  Elizabeth  Fischer, 
under  said  letters  of  administra- 
tion ;  and  that  there  remains  in  his 
hands  as  such  administrator  over 
$1,000  of  the  estate  of  said  de- 
ceased Elizabeth  Fischer,  to  be 
distributed  among  the  next  of 
kin."  The  complaint  demands 
that  defendant  be  adjudged  to 
account  for  the  said  moneys,  and 
to  pay  over  to  this  plaintiff  his 
distributive  share  ''or  other  share" 
of  the  same  with  interest. 

D,  8.  Riddle,  for  applt. 

Blumensteil  &  ITirsch,  for  respt. 

Held^  That  if  it  appeared  that 
the  court  had  not  jurisdiction  of 
the  subject  matter  of  the  adtion, 
then  it  was  competent  to  vacate 
the  order  of  examination,  although 
that  might  be  doubtful  if  the  ob- 
jection were  that  the  complaint 
did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  of 
which  the  court  would  have  juris- 
diction when  properly  stated. 
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An  action  at  law  is  not  sustain- 
able for  a  distributive  share  of  an 
intestate's  property,  although  the 
personal  representative  has  prom- 
ised payment,  unless  there  be  evi- 
dence showing  that  he  holds  the 
money,  not  as  executor  or  admin- 
istrator, but  in  his  individual 
character,  upon  a  new  contract  of 
a  loan  of  it  to  him.  1  Chitty  PL, 
101. 

The  remedy  is  the  resort  to  a 
court  of  equity  to  compel  the  ad- 
ministrator to  perform  his  duty 
in  respect  of  the  property  of 
which  he  holds  the  legal  title  for 
the  benefit  of  such  persons  as  are 
by  the  law  interested  in  it.  Ac- 
cordingly, the  courts  of  this  State 
having  no  jurisdiction  over  admin- 
istration by  foreign  executors  or 
administrators  in  general,  will 
have  no  jurisdiction  in  particular, 
unless  it  is  established  that  there 
is  within  this  State  a  fund  or  prop- 
erty.    6  Barb.,  429. 

It  is  consistent  with  the  com- 
plaint that  the  money  is  not  in 
fact  within  this  State.  The  pre- 
sumption is  that  the  property  to 
be  administered  is  within  the 
jurisdiction  of  administration. 

Order  affirmed,  with  $10  costs 
and  disbursements. 

Opinion  by  Sedgwick^  Ch.  J.; 
O*0orman^  /.,  concurs. 


ASSESSMENTS. 

N.  Y.  Supreme  Court.   General 
Term.      First  Dept. 

In  re  Fernando  Wood,  et  al. 

Decided  May  9,  1884. 


Payment  of  an  assessment  for  local  improTe- 
meots  in  the  city  of  New  York  before  peti- 
tion filed  to  vacate  it  is  a  good  defense  to 
the  application  to  vacate. 

After  a  joint  petition  by  37  property  own- 
ers to  vacate  assessments  on  separate 
lots  of  land  owned  in  severalty  by  them  for 
constructing  an  outlet  sewer  in  66th  street 
in  New  York  city,  and  after  a  delay  of  over 
ten  years  aftei- filing  such  petition  withoot 
taking  any  proceedings  thereon  and  after 
the  assessment  levied  had  been  paid  an 
application  was  made  to  sever  the  petition 
originally  filed  into  separate  petitions  of  the 
property  owners  and  such  leave  to  sever  the 
joint  petition  was  granted.  HM,  Revers- 
ing the  order  below,  that  it  is  doubtful 
whether  the  court  has  such  power,  but  if  it 
has  it  should  not  have  been  exercised  in  this 
case  after  snch  great  laches  and  the  practi- 
cal abandonment  of  the  original  petition,  es- 
pecially as  granting  the  application  enables 
the  petitioners  to  place  themselves  by  rea- 
son of  their  negligence  owing  to  new  rul- 
ings of  the  courts  in  a  position  far  better 
than  they  enjoyed  before. 

Appeal  from  an  order  of  the 
Special  Term,  granting  an  applica- 
tion on  behalf  of  certain  property 
owners  to  sever  their  joint  petition 
to  vacate  assessments  on  certain 
lots  of  land  owned  in  severalty  by 
them  for  constructing  an  outlet 
sewer  in  66th  street  and  several 
other  branches  thereof  in  other 
streets  in  New  Yoik  citj%  for  rea- 
sons assigned  in  the  petition.  The 
petition  was  filed  December,  18T3. 
No  f  nrther  step  was  taken  on  said 
petition  till  September,  1880,  when 
an  amended  petition  was  served 
upon  which  no  action  has  ever  been 
taken.  It  appears  in  the  affidavits 
that  when  the  joint  petition  was 
filed  it  was  done  with  the  author- 
ity and  consent  of  the  corporation 
counsel  who  then  tolerated  that 
course  of  practice,  and  an  assistant 
then  in  the  office  says  that  thesys- 
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tern  continued  in  vogue  until  he 
left  the  oflSce  of  the  corporation 
counsel  on  the  first  of  July,  1874. 
It  appears  also  that  aubsequent  to 
the  service  of  the  petition  the  as- 
sessments on  the  lots  of  the  several 
petitioners  were  paid,  and  the  affi- 
davit of  the  attorney  for  the  peti- 
tioners states  that  it  Las  been  lately 
decided  by  the  Court  of  Appeals, 
in  the  case  of  the  Metropolitan  Gas 
Light  Company  that  the  said  as- 
sessment is  illegal  to  the  extent  of 
29  7-10  percent.,  and  that  it  has 
also  been  lately  decided  tliat  a  pe- 
titioner may,  notwithstanding  the 
fact  of  payment  pending  the  pro- 
ceeding to  vacate,  have  an  order 
vacating  or  adducing  his  assess- 
ment. 

Albert  L.  Cole,  for  applt. 

P.  A.  Hargous,  for  respt. 

Held,  It  is  manifest  upon  the 
face  of  the  papers  that  this  pro- 
ceeding, which  was  commenced  10 
years  before  this  motion  was  made, 
was  intended  to  be  abandoned  by 
the  petitioners  ;  that  they  came  in 
and  paid  the  assessments  and  took 
no  proceedings  to  bring  their  pe- 
tition to  a  trial  and  hearing. 
When  payment  was  made  of  the 
assessments  it  was  supposed  to  be 
the  law  that  such  payment  ended 
proceedings  to  vacate,  and  the 
court  so  held  until  the  recent  de- 
cision of  the  court  of  last  resort 
above  referred  to.  Now  after  so 
great  a  lapse  of  time  and  after  the 
two  decisions  which  changed  the 
views  of  the  law  doubtless  enter- 
tained at  the  time  the  payment  of 
the  assessments  was  made  it  is 
too  late  to  permit  the  petitioners 

Vol.  19— No.  15a. 


to  sever  their  petition,  which  new 
proceedings  are  to  be  treated  as 
though  filed  and  served  of  the  date 
of  the  original  proceeding.  No 
one  objects  to  the  petitioners  pro- 
ceeding on  the  original  petition 
to  establish  such  rights  as  they 
may  have  under  that,  and  if  the 
power  exists  to  permit  the  sever- 
ance of  the  original  petition  we 
think  it  was  improvidently  exer- 
cised after  such  great  laches,  inas- 
much as  the  effect  of  this  order  is 
simply  to  create  a  device  by  which 
parties  who  have  been  grossly  neg- 
ligent can,  by  reason  of  their  very 
negligence,  be  placed  in  a  position 
far  better  than  they  enjoyed  be- 
fore. It  is  enough  that  they  may 
be  allowed  to  go  on  and  enjoy 
whatever  rights  they  have  under 
their  pending  petition  without 
allowing  the  commencement  of  37 
separate  petitions,  subjecting  the 
city  to  costs  and  expenses  of 
37  new  litigations  under  cover  of  a 
single  old  one,  for  the  purpose  of 
keeping  out  defences  which  may 
have  grown  up  out  of  their  own 
delay. 

The  order  should  be  reversed, 
with  $10  costs  and  disbursements, 
and  the  motion  denied. 

Opinion  by  Davis,  P.  J.;  Dan- 
iels, J.,  concurs,  saying,  I  am  sat- 
isfied that  the  direction  given  is 
correct.  If  each  petitioner  should 
now  present  a  petition  for  his  own 
individual  case  it  would  not  be  an 
amendment  of  the  original,  but  a 
new  proceeding.  And  payment 
before  its  presentation  would  be  a 
complete  answer  on  the  part  of 
the  city.  I  agree,  therefore,  to  the 
disposition      suggested     on     this 
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ground    and   those  stated  in  the 
opinion.     Brady^  /.,  concurs. 


CONTEMPT 

N.  Y.  Superior  Court.   General 
Term. 

Rachel  Mahon,  respL,  v.  Ter- 
ence P.  Mahon,  appli. 

Decided  Feb.  4,  1884. 

Defendant  in  an  action  for  limited  divorce 
was  ordered  on  bis  default  to  pay  alimony 
and  counsel  fee  pending  the  action,  and  on 
his  stipulating  to  pay  costs  and  disburse- 
ments the  matter  was  reopened  and  sent 
to  a  referee  to  lake  proof  of  defendant's 
ability  to  pay,  etc.  Plaintiff  succeeding, 
defendant  was  ordered  to  pay  the  fees  of 
referee  and  stenographer,  and  on  his  neg- 
lect so  to  do,  the  issuance  of  a  precept  was 
ordered  directing  his  detention  until  pay- 
ment, etc.  Beld,  On  appeal  from  order  for 
precept,  that  it  was  properly  served  on  the 
attorney  who  had  appeared  for  defendant 
in  the  action  ;  that  the  payment  of  the  fees 
being  a  condition  of  a  favor  the  defendant 
should  pay  them  on  notification  of  the 
amount  and  an  order  directing  payment 
can  be  entered  without  formal  demand. 
And  that  an  order  for  a  precept 
must  adjudicate  in  terms  that  the  accused 
has  committed  the  offense  charged,  and 
that  it  was  calculated  to  or  did  defeat,  im- 
pair, etc.,  the  right  or  remedies  of  plain- 
tiff. 

Appeal  from  an  order  of 
Special  Term,  directing  defend- 
ant to  pay  the  sum  of  $160,  and 
from  an  order  directing  that  a  pre- 
tjept  issue  to  the  sheriff  of  tlie  city 
and  county  of  New  York,  com- 
manding him  to  rake  the  body  of 
defendant. 

Action  to  obtain  a  limited  di- 
vorce. Respondent  procured  an 
order  by  default,  granting  her  $12 
a  week  alimony,  pendente  lite, 
and    $100    counsel    fee.       Subse- 


quently, and  on  December  11, 
1882,  as  a  favor  to  appellant,  de- 
fault was  opened,  and  the  matter 
referred  to  a  referee,  to  take  proof 
of  appellant's  financial  ability  to 
pay  alimony  and  counsel  fee ;  the 
appellant  to  stipulate  to  pay  the 
costs  and  expenses  of  the  refer- 
ence, which  stipulation  appel- 
lant gave.  Subsequently,  on 
April  12,  1883,  in  continuino;  the 
reference  before  another  referee, 
expenses  of  the  reference  were  or- 
dered to  be  paid  by  appellant. 
The  referee  reported  in  respond- 
ent's favor.  The  referee's  fees 
amounted  to  $80,  and  the  stenog- 
rapher's fees  to  same  amount.  A 
motion  was  thereupon  made  to 
compel  the  appellant  to  pay  said 
fees,  which  was  granted,  and  ap- 
pellant having  failed  to  comply 
with  said  order,  a  motion  was 
made  to  punish  him  as  for  a  con- 
tempt. Thereafter,  and  on  August 
16,  1883,  it  was  ordered  that  a  pre- 
cept issue,  directing  that  de- 
fendant be  detained  in  the  com- 
mon jail  until  the  pay ment  of  said 
fees.  The  order  to  show  cause 
upon  which  this  order  was  granted 
was  not  served  on  defendant  per- 
sonally, but  on  his  attorneys,  and 
the  order  (August  16,  1883),  while 
it  recited  specifically  the  grounds 
of  the  motion,  viz.:  defendant's 
non-payment  of  said  fees,  did  not 
in  terms  adjudicate  that  he  had 
been  guilty  thereof. 

Culver  &  Wright,  for  applt. 

Brewster  Kissam,  for  respt. 

Held,  That  as  there  is  no  deter- 
mination or  adjudication  in  this 
order,  directing  that  a  precept  is- 
sue, that  the  accused  has  commit- 
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ted  the  oifense  charged,  and  that 
that  offense  was  calcnlated  to  or 
did  actually  defeat,  impair  or 
prejudice  the  rights  or  remedies 
of  the  plaintiff  as  required  by 
§§  2281,  2283,  Code  Civ.  Proc, 
this  order  should  therefore  be  re- 
versed. 

Further  held.  That  where  a 
party  has  appeared  in  an  action 
by  attorney  it  is  not  necessary  to 
serve  him  with  the  order  to  show 
cause  why  he  should  not  be  pun- 
ished as  for  a  contempt  ;  such  an 
order  is  correctly  served  if  served 
on  the  party's  attorney.  37N.Y., 
235. 

Order  affirmed,  without  costs. 

Opinion  by  Truax^  J.;  O'Oor- 
man,  /.,  concurs. 


NEGLIGENCE. 

N.  Y.  SuPRE»fE  Court.    General 
Term.     First  Dept. 

James  Thompson,  applt.  v.  The 
N.  Y.  C.  &  H.  R.  RR.  Co.,  respt 

Decided  May  9,  1884. 

Plaintiff's  driver  with  team  approached  de- 
fendant's railroad  crossing,  his  horses 
walking,  where  the  view  up  and  down  the 
track  was  obstructed,  as  plaintiff's  driver 
well  knew,  and  the  driver,  when  about  100 
feet  from  the  track,  looked  both  ways  up 
the  track  as  far  as  he  could  see  and  hearing 
nothing  proceeded  and  again  when  about 
60  feet  from  the  track  looked  one  way  up 
the  track  and  as  he  was  about  to  look  the 
other  way  his  attention  was  drawn  to  a  boy 
who  was  approaching  him  in  the  middle  of 
the  road  and  his  attention  continued  to  be 
directed  toward  the  boy  until,  when  about 
three  feet  from  the  track,  the  driver  heard 
the  whistle  of  the  defendant's  approaching 
train  about  40  feet  distant  too  late  to  back 
the  horses  from  the  track.  The  plaintiff's 
driver  could  have  seen  the  train  if  he  had 


looked  when  some  distance  farther  from 
the  track  than  at  the  time  when  he  heard 
the  whistle.  The  horses  were  killed  and 
wagon  and  harness  destroyed.  EM,  That 
the  driver  was  guilty  of  contributory  negli- 
gence and  plaintiff  could  not  recover. 
That  the  driver's  attention  was  directed  to 
the  boy  to  prevent  his  injury  by  the  team, 
when  it  should  have  been  given  to  the  train 
He  thus  abandoned  necessary  cnre  and  cau 
tion  at  a  time  when  it  was  important  thai 
he  should  have  given  his  direct  and  exclu 
sive  attention  to  a  danger  which  was  com 
manding  if  not  imminent. 

Appeal  from  a  judgment  enter- 
ed upon  the  dismissal  of  plain- 
tiff's complaint  at  the  close 
of  plaintiffs  case,  and  from  an 
ordergranting  an  additional  allow- 
ance to  defendant  of  five  per  cent. 

Action  to  recover  damages 
for  the  destruction  of  a  team 
of  horses  and  the  truck  to  which 
they  were  attached,  through  the 
negligence  of  defendant.  The 
accident  took  place  at  Tremoht  in 
the  county  of  New  York  and  up- 
on a  railroad  track  operated 
by  defendant.  The  following 
facts  appeared  at  the  trial.  Plain- 
tiff's driver  with  his  team  ap- 
proached the  crossing,  the  horses 
jogging  along  just  off  from  a  walk. 
The  view  up  and  down  the  track 
just  before  reaching  the  crossing 
was  obstructed  by  intervening  ob- 
jects, as  plaintiff's  driver  well 
knew,  and  the  driver  when  about 
100  feet  from  the  crossing  and  ap- 
proaching it  looked  up  and  down 
the  track  as  far  as  he  could  see, 
and  hearing  nothing,  proceeded, 
and  when  about  60  feet  from  the 
crossing  again  looked  one  way  and 
when  about  to  look  the  other  way, 
from  which  derection  the  train 
was  approaching,  his  attention  was 
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attracted  by  a  boy  coming  toward 
him  at  some  little  distance  and  the 
driver  proceeded  until, when  about 
three  feet  from  the  crack,  he  heard 
the  whistle  and  saw  the  approach- 
ing train  about  40  feet  distant, 
too  late  to  back  his  horses  as  he 
attempted  to  do.  The  train  could 
have  been  seen  if  the  driver  had 
looked  when  some  little  distance 
farther  away  from  the  track,  than 
he  was  at  the  time  when  he  heard 
the  whistle  and  saw  the  train. 
There  was  no  flagman  at  the  sta- 
tion, and  the  driver  well  knew  of 
the  obstruction  to  the  view  and 
the  danger  attending  the  crossing 
the  track  at  that  place. 

N'elson  J,  Waterhury^  for  applt. 

Frank  Loomis^  for  respt. 

Held^  That  the  law  required  on 
the  part  of  the  driver  approaching 
the  track  a  vigilant  use  of  thef  eyes 
in  looking,  and  of  the  ears  in 
listening,  to  ascertain  whether 
there  was  a  train  approaching, 
and  the  omission  of  such  vigilance 
causing  an  injury  which  might 
have  been  avoided  by  such  vigi- 
lance is  such  negligence  as  will 
bar  a  recovery  therefor,  although 
the  Railroad  Company  may  have 
been  guilty  of  negligence  contri- 
bu  ting  to  the  damage.  47  N.  Y.  400. 
This  vigilance  does  not  require 
that  a  person  approaching  a  cros- 
sing in  a  vehicle  with  a  team 
should  leave  his  team  and  go  to 
the  track  for  the  purpose  of  look- 
ing or  to  rise  up  in  his  vehicle  and 
go  upon  the  track  in  a  standing 
position  to  enable  him  to  obtain  a 
better  view  of  the  track,  but  such 
person  approaching  a  train  in  a 
vehicle  owes  the  duty  of   being 


careful  and  this  duty  he  is  not  re- 
lieved from  because  it  is  not  train 
time,  as  railroad  crossings  near 
villages  are  liable  to  be  used  al 
any  time,  without  regard  to  the 
regular  period  when  trains  are  dne. 
The  application  of  the  principles 
enunciated  in  75  N.Y.,  273,  and 
67  N.Y.,  587,  require  we  think  an 
afiirmance  of  the  judgment.  The 
proof  shows  that  the  driver's  at- 
tention was  directed  to  the  boy  to 
prevent  his  injury  by  the  team 
when  it  should  have  been  given  to 
the  train.  He  thus  abandoned 
the  elements  of  proper  care  and 
caution  at  a  time  when  it  was  im- 
portant that  he  should  have  given 
his  direct  and  exclusive  attention 
to  a  danger  which  was  command- 
ing, if  not  imminent.  The  absenoe 
of  a  flagman  at  the  crossing  does 
not  aid  the  plaintiff,  inasmuch  as 
it  does  not  establish^  the  liability 
of  defendant.    60  N.Y.,  133. 

Judgment  affirmed,  with  costs. 

Opinion  by  Brady ^  J.;  Davis, 
P.  /.,  and  Daniels,  /.,  concur. 


PLEADING.     CONVERSION. 

N.Y.  SuPKEME  Court.    General 
Term.    First  Dept. 

Saffold  Berney  et  al.,  respls.,  v. 
Anthony  J.  Drexel  et  al.,  applU, 

Decided  May  9,  1884. 

In  an  action  for  the  conversion  of  certain  per- 
Bonal  property  belonging  to  a  testator,  m 
averment  in  the  complaint  that  * '  under  and 
by  virtue  of  the  laws  of  France,  where  the 
tesUtor  had  hit  domicil.  the  title  to  all  the 
personal  property  of  which  said  testator 
was  possessed  at  tlie  time  of  bis  decease 
vested  immediately  thereafter  in  the  plain- 
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tiffs,  the  residuary  legatees  named  in  said 
will,  their  title  being  subject,  however,  to 
the  payment  of  the  particular  legacies  by 
said  will  bequeathed  and  of  the  annuities 
therein  given,"  is  sufficient  to  entitle  the 
plaintiff  to  prove  the  laws  of  France,  and 
is  sufficient,  as  an  allegation  of  title,  to 
maintain  the  action. 

An  allegation  in  a  complaint  in  an  action  of 
conversion  that  the  defendant  '*  converted" 
the  property  in  question  to  his  own  use  is 
an  allegation  of  fact  and  is  sufficient  to 
admit  of  any  evidence  on  the  trial  of  issue 
joined  that  tends  to  establish  such  conver- 
sion, and  plaintiff  is  not  bound  to  allege 
tlie  particular  act  or  acts  which  constitute 
the  conversion  complained  of. 

Appeal  from  a  judgment  enter- 
ed on  overruling  a  demurrer  to 
the  complaint. 

The  plaintiffs,  who  were  the 
widow  and  the  residuary  legatees 
of  Robert  Berney,  deceased, 
brought  this  action  for  conversion 
of  certain  personal  property  be- 
longing to  said  Berney.  At  the 
time  of  his  death  said  Berney^  s 
domicil  was  the  City  of  Paris, 
and  it  was  alleged  in  the  com- 
plaint that  *'  under  and  by  virtue 
of  the  laws  of  France,  the  title  to 
all  the  personal  property  of  which 
said  testator  was  possessed  at  the 
time  of  his  decease  vested  imme- 
diately thereafter  in  those  of  the 
plaintiffs  who  were  the  residuary 
legatees  named  in  the  will,  their 
title  being  subject,  however,  to  the 
payment  of  the  particular  legacies 
by  said  will  bequeathed,  and  of 
the  annuities  therein  given."  One 
of  the  questions  raised  by  the  de- 
murrer was,  whether  this  was  a 
saflScient  allegation  of  title  to 
enable  the  plaintiffs  to  maintain 
the  action.  It  was  claimed  by 
defendants  that  this  was  an  allega- 


tion of  a  legal  proposition  or  con- 
clusion, and  not  of  a  fact. 

Tracy^  Olmsted  &  Tracy^  for 
applts. 

Lord^  Day  <fe  Lord^  for  respts. 

Held,  That  the  said  allegation 
was  one  of  fact,  under  which,  at 
the  trial  of  the  issue,  the  plaintiffs 
would  be  at  liberty  to  prove  the 
laws  of  Prance  for  the  purpose  of 
establishing  the  fact  that  the  title 
to  the  personal  property  vested 
immediately  upon  the  decease  of 
the  testator  in  them,  and  on  that 
fact  being  so  proved  the  legal  re- 
sult would  be  that  such  title  would 
draw  to  it  the  right  of  possession 
and  show  full  authority  to  main- 
tain the  action. 

The  complaint  proceeded  then 
to  allege  facts  showing  that  one 
James  Berney  had  fraudulently 
obtained  possession  of  the  prop- 
erty in  question  by  virtue  of  letters 
testamentary,  procured  in  the 
court  of  another  State  having  no 
jurisdiction,  and  that,  having  such 
fraudulent  possession,  through  his 
attorneys,  had  sold  and  transfer- 
ed  the  property  to  defendants ; 
and  that  by  the  will  and  codicil, 
and  the  several  powers  of  attor- 
neys, the  said  defendants  had  legal 
notice  of  the  invalid  title  to  said 
property  acquired  by  them ;  and 
it  further  alleged  that  the  defend- 
ants had  converted  the  said  prop- 
erty to  their  own  use.  It  was 
claimed  by  the  defendants  that 
this  was  also  an  allegation  of  a 
conclusion  of  law. 

Held,  That  the  averment  of  no- 
tice probably  presented  a  question 
of  law,  but  that  it  was  not  neces- 
sary to  determine  its  effect,  for  the 
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subsequent  allegation  that  the  de- 
fendants converted  the  property 
to  their  own  use  was  one  of  fact, 
and  would  admit,  upon  the  trial, 
of  evidence  that  the  defendants 
not  only  received  the  property  in 
the.  manner  stated  in  the  com- 
plaint, but  that  they  subsequently 
disposed  of  them  under  such  cir- 
cumstances as  would  uphold  the 
action  against  them,  or  to  admit 
proof  of  a  demand  and  refusal  to 
deliver  the  property,  or  any  other 
fact  showing  a  conversion. 

That  where  conversion  is  alleged 
as  a  fact  in  general  terms,  that  is 
sufficient  to  admit  of  any  evidence 
on  the  trial  of  the  issue  joined 
that  tends  to  establish  such  con^ 
version  ;  and  the  plaintiff  is  not 
bound  to  allege  the  particular  act 
or  acts  which  constitute  such  con- 
version. 

Judgment  affirmed. 

Opinion  by  Davis,  P.  J.;  Dan- 
iels and  Haight,  JJ.,  concur. 


FOREIGN  EXECUTOR. 
WAIVER. 

N.  Y.  Superior  Court.  General 
Term. 

Robert  Gray,  applt,  v.  MaryE. 
Ryle,  exrx.,  respt 

Decided  March  3,  1884. 

Where  there  is  neither  allegation  nor  proof  in 
an  action  against  a  foreign  executor  that 
defendant  has  brought  into  the  state  assets 
of  the  estate,  the  court  is  without  jurisdic- 
tion, and  this  concerns  the  power  of  the 
court  and  not  the  person  of  the  defendant, 
and  therefore  is  not  waived  by  appearance 
and  answer  on  the  merits. 

Appeal  from  judgment  dismiss- 
ing complaint  at  Special  Term. 


Action  to  recover  from  the  de- 
fendant, in  her  representative 
capacity,  a  certain  sum  alleged  to 
have  been  due  to  the  plaintiff  from 
William  Ryle  in  his  lifetime  by 
virtue  of  a  contract  made  between 
said  Ryle  and  plaintiff.  The  de- 
fendant was  charged  in  the  com- 
plaint in  her  capacity  as  executrix 
of  said  Ryle's  estate  by  appoint- 
ment of  the  surrogate  of  Passaic 
County,  New  Jersey.  The  com- 
plaint contained  no  allegation  as 
to  the  existence  of  assets  of  the 
estate  in  this  state.  The  defend- 
ant did  not  demur,  but  appeared 
and  answered  on  the  merits.  At 
the  opening  of  the  trial  the  counsel 
for  the  defendant  moved  to  dismiss 
the  complaint  for  lack  of  jurisdic- 
tion in  the  court  to  adjudicate  any- 
thing herein  against  the  defendant 
—the  complaint  showing  that 
defendant's  representative  capac- 
ity arises  solely  by  virtue  of  her 
appointment  as  executrix  by  a 
foreign  court  under  a  foreign  pro- 
bate.    The  motton  was  granted. 

Christopher  Fine,  for  applt. 

Preston  Stevenson,  for  respt. 

Held,  That  the  complaint  was 
properly  dismissed.  This  was  an 
action  against  a  foreign  executrix. 
The  plaintiff  did  not  allege  nor 
was  there  proof  that  the  defendant 
had  brought  into  this  state  assets 
of  the  estate.  This  court  was 
without  jurisdistion  to  enforce  any 
liability  of  the  defendant  as  exec- 
trix,  and  this  concerned  the  power 
of  the  court  and  not  the  person  of 
the  defendant. 

Judgment  aflSrmed,   with  costs. 

Opinion  per  curiam;  present, 
Sedgwick,  Ch.  J.,  and  Trziax,  /. 
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PRACTICE.     MOTION  FOR 
NEW  TRIAL. 

N.Y.  Supreme  Court.     General 
Term.    First  Dept. 

Adam  Emmerick,  respt^y.  Peter 
Hefifernan,  applt. 

Decided  May  9,  1884. 

When  the  complaint  in  an  action  is  dismissed 
upon  defendant's  motion,  before  any  evi- 
dence is  taken  in  the  case,  upon  the  ground 
that  it  does  not  state  facts  constituting  a 
cause  of  action,  the  Court  has  Jurisdiction 
to  entertain  and  determine  a  motion  made 
by  the  plaintiff  at  the  same  term,  upon  his 
exception  to  such  dismissal  and  upon  the 
Judge's  minutes,  to  vacate  and  set  aside  the 
order  dismissing  the  complaint  and  for  a 
new  trial,  and  is  not  precluded  from  so 
doing  by  §999  of  the  Code  of  Civ.  Pro. 

Section  999  of  the  Code  of  Civ.  Pro.  is  not 
exclusive,  and  does  not  deprive  the  courts 
of  the  authority  to  order  new  trials,  invest- 
ed in  them,  which  has  not  been  derived 
from  or  made  dependent  upon  the  Code, 
and  within  that  authority  courts  have  the 
power  to  correct  or  set  aside  their  judg- 
ments inadvertently  made  or  given,  partic- 
ularly when  the  correction  may  be  made 
during  the  same  term. 

Appeal  from  an  order  granting 
a  new  trial. 

This  action  was  bronglit  on  for 
trial  at  Circnit,  and  before  any 
evidence  was  given  in  the  ease 
counsel  for  the  defendant  Heffer- 
nan,  moved  to  dismiss  the  com- 
plaint on  tlie  ground  that  it  did 
not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  as  to  him. 
This  motion  was  granted  and 
plaintiflf  excepted.  Subsequently 
and  at  the  same  circuit  plaintiff 
made  a  motion  on  the  exception  to 
vacate  and  set  aside  the  order  dis- 
missing the  complaint  and  for  a 
new  trial.  On  the  argument  the 
defendant  consented  to  the  mak- 


ing of  the  motion  on  the  minutes 
of  the  justice  by  whom  the  action 
was  tried,  waiving  all  questions  as 
to  the  irregularity  thereof  and  the 
right  of  plaintiff  to  make  the 
motion.  The  motion  was  granted 
by  the  justice  and  an  order  made 
vacating  and  setting  aside  the 
order  dismissing  the  complaint 
and  ordering  a  new  trial.  It  was 
insisted  on  appeal  that  this  order 
was  without  jurisdiction,  upon  the 
ground  that  §  999  of  the  Code  of 
Civ.  Pro.  is  the  only  authority 
for  the  granting  of  a  new  trial 
upon  the  minutes  of  the  judge, 
and  that  section  only  applies 
where  a  verdict  is  rendered. 

A.  H.  Dyett,  for  applt. 

W.  O.  McOrea^  for  respt. 

Held,  That  this  procedure  was 
not  obnoxious  to  §  999  of  the  Code 
of  Civ.  Pro.  That  it  was  neither 
more  nor  less  than  a  case  where  a 
judge  at  circuit,  having  dismissed 
a  complaint  on  the  ground  that  it 
did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  allows 
the  question  to  be  reopened  for 
further  argument  and  consider- 
ation by  him,  the  parties  consent- 
ing and  waiving  all  objections  of 
irregularity  and  jurisdiction,  and 
the  result  was,  legally  speaking, 
precisely  the  same  as  though  he 
bad  denied  the  original  motion  to 
dismiss. 

That  §  999  of  the  Code  of  Civ. 
Pro.  is  by  no  means  exclusive  and 
has  not  deprived  the  courts  of  the 
authority  vested  in  them,  which 
has  not  been  derived  from  or  made 
dependent  on  the  provisions  of  the 
Code,  and  within  that  authorily 
courts  have  power  to  correct  or  set 
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aside  their  orders  or  jadgments 
inadvertently  made  or  given,  par- 
ticularly when  the  correction  may 
be  made  during  the  same  term,  8 
Hun,  362,366-7;  5  Abb.  N.  C, 
167,  166;  75  N.  Y.,  609,  and  this 
power  was  all  that  was  exercised 
in  making  the  order  appealed 
from. 

Order  aflSrmed. 

Opinions  by  Davis,  P.  J.,  and 
Daniels,  J, 


ASSIGNMENT  FOR  CRED- 
ITORS. 


N.  Y.  Superior  Court. 
Term. 


General 


Edward  M.  Burghard,  re- 
ceiver, applL,  V.  Philip  R, 
Sondheim  et  al.,  respts. 

Decided  Feb.  4,  1884.' 

Where,  in  cafle  of  an  aflsignment  for  benefit 
of  creditors,  the  assignment  purported  to 
be  of  all  the  property  contained  in  schedule 
B  to  pay  the  debts  contained  in  schedule  A 
and  set  forth  that  the  schedules  were  at- 
tached, and  such  schedules  were  neither 
attached  nor  recorded,  EM,  That  the  as- 
signment being  complete  and  conveying 
all  the  debtor's  property  without  them,  they 
were  not  a  necessary  part  of  it  and  the  as- 
signment was  sufllcient  under  the  statute. 

Appeal  from  a  judgment  of  the 
Special  Term  in  favor  of  the  de- 
fendants. The  action  was  brought 
to  set  aside  an  assignment  for  the 
benefit  of  creditors.  The  assign- 
ment was  of  all  the  property  con- 
tained in  schedule  B,  and  was 
made  to  pay  the  debts  mentioned 
in  schedule  A.  The  assignment 
referred  to  these  schedules  as  an- 
nexed to  it,  but,  as  matter  of  fact, 
I  hey  were  not  so  annexed  and  were 


not  recorded  in  the  office  of  the 
county  clerk  with  the  assignment. 
It  is  on  this  ground  that  theplain- 
tiif  seeks  to  set  aside  the  assign- 
ment. 

Charles  ^K  SmitJt.  for  applt. . 

Melvin  <6  Sleekier,  for  respts. 

Held,  That  neither  of  the  sched 
ules  was  a  necessary  part  of  the 
assignment.  That  instrument  was 
complete  without  them.  It  con- 
veyed all  of  the  assignee's  prop- 
erty in  trust  to  pay  all  his  debts. 
That  was  all  that  the  statute  re 
quired. 

Judgment  affirmed,  with  costs. 

Opinion  per  curiam;  Sedgwick, 
Oh.  J,,  and  Trvxix,  J.,  sitting. 


GUARDIAN  AD  LITEM. 

N.  Y.  SupKRiOR  Court.   General 
Term. 

In  re  Michael  Mang. 

Decided  Feb.  4,  1884. 

The  court  will  not  appoint  as  special  guard 
Ian  the  father  of  an  infant  desirous  of 
bringing  an  action,  where  it  appears  that 
the  father  is  not  of  sufficient  means  to 
fulfil  the  requirements  of  Code  Civ.  Pro., 
§  469,  and  Rule  49,  though  it  appears  that 
such  infant  has  no  other  friend  or  relative 
of  greater  means  to  take  such  position. 

Appeal  from  order  of  Special 
Term,  denying  the  application  of 
the  petitioner  to  be  appointed 
special  gaardian  of  his  daughter, 
on  the  ground  that  the  petition 
does  not  show  the  applicant  to  be 
a  responsible  person  within  the 
meaning  of  the  Code  of  Civil 
Procedure,  §  469,  and  of  the  49tli 
general  rule. 

It  is  set  forth  in  the  petition 
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that  Louisa  Mang,  an  infant,  was 
driven  over  by  the  team  and  wagon 
of  which  the  Schaefer  Brewing 
Company  are  the  owners,  and 
severely  injured  thereby  ;  that  the 
petitioner  is  her  father  and  desires 
to  be  appointed  her  guardian  ad 
litem^  to  bring  suit  on  her  behalf 
against  said  company ;  that  he  is 
forty-three  years  old,  has  a  wife 
and  five  children  to  support,  and 
earns  two  dollars  a  day  in  the  em- 
ployment of  one  Fischer,  a  manu- 
facturer of  pianos.  That  neither 
he  nor  his  child  Louisa  has  any 
relatives  or  friends  of  greater 
means  than  himself  who  would 
assume  the  position  of  guardian 
ad  litem. 

R.  F.  W.  i>w5oi*,  for  petitioner. 

Held^  That  the  guardian  dd 
litem  should  not  have  been  ap- 
pointed unless  the  papers  on  which 
the  application  was  made  showed 
his  pecuniary  responsibility.  2 
Abb.  N.  C,  434;  Code  of  Civ.  Pro., 
§469;  Genl.  Rule,  49. 

It  may  work  a  hardship  in  this 
particular  instance.  But  the  un- 
certainty of  the  law  is  one  of  the 
most  dangerous  of  the  defects 
which  can  be  charged  against  it, 
and  when  rules  cease  to  be  bind- 
ing they  cease  to  be  rules. 

Order  aflSrmed,  without  costs. 

Opinion  by  O'OorTnan,  J.:  Sedg- 
wick^ Ch.  /.,  concurs. 


NEGLIGENCE. 

N.  Y.  Supreme  Court.    Generai 
Term.    First  Dept. 

Bridget  Coyle,  admrx.,    respt^ 
V.  The  L.  L  RR.  Co.,  applt. 

Vol.  19— No.  15b. 


Decided  May  9,  1884. 

In  an  action  to  recover  damages  occasioned 
by  the  death  of  plaintiff's  intestate  tiiroiigli 
the  alleged  negligence  of  defendant  while 
plaintiffs  intestate  was  crossing  the  de- 
fendant's railroad  track,  Held^  It  is  error 
for  the  court  to  leave  it  to  the  jury  as  a 
question  of  fact  to  determine  whether 
defendant  should  have  maintained  a  flag- 
man at  the  crossing,  and  whether  defendant 
was  guilty  of  negligence  because  no  gate 
had  been  erected  at  this  crossing. 

Appeal  from  a  judgment  on  a 
verdict  of  a  jury  and  from  an  or- 
der denying  motion  for  a  new  trial 
upon  the  minutes. 

Action  to  recover  damages  sus- 
tained by  the  death  of  Patrick 
Coyle,  which  it  was  alleged  was 
eansed  solely  by  the  .negligence 
of  defendant.  Upon  the  trial 
several  exceptions  were  taken 
and  among  others,  exception 
was  taken  to  the  court's  refu- 
sal to  charge  as  requested,  ''That 
defendant  is  not  bound,  either 
in  law  or  in  fact,  to  main- 
tain a  flagman  at  this  crossing  ; 
also  *'that  the  jury  cannot  hold 
defendant  liable  because  no  gate 
had  been  erected  at  this  crossing." 
The  court  left  it  for  the  jury  to 
determine  whether  or  not  de- 
fendant was  negligent  in  omitting 
to  maintain  a  flagman  at  this 
crossing  and  also  whether  it 
was  not  guilty  of  negligence  be- 
cause no  gate  had  been  erected  at 
this  crossing,  against  objection 
and  exception. 

E.  B.  Hinsdale,  for  applt. 

Dennis  McMahon^  for  respt. 

Held,  Error  ;  that  the  court  im- 
properly left  it  to  the  jury  as  a 
question  of  fact  to  determine 
whether    defendant    was    bound 
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to  maintain  a  flagman  at  this  cross- 
ing and  also  whether  the  defend- 
ant was  gnilty  of  negligence  be- 
cause no  gate  had  been  erected  at 
this  crossing.  92  N.  Y.,  219  ;  40 
N.  Y.,  9;4()N.  Y.,  46;  63  N.  Y., 
522. 

Judgment  reversed,  new  trial 
ordered,  with  costs  to  abide  the 
event. 

Opinion  by  Brady ^  J.;  Davis ^ 
P.  J.J  and  Daniels y  J,,  concur. 


EJECTMENT.     WRIT  OF 
POSSESSION. 

N.Y.  Superior  Court.  General 
Term. 

David  C.  Carleton,  applt.,  v.  The 
Mayor,  &c.  of  N.Y.  impld.,  respt. 

Decided  March  3,  1884. 

The  plaintiff  in  whose  favor  judgment  in 
ejectment  was  rendered  went  into  poBsetis- 
ion  of  the  premises,  and  said  judgment 
was  aflBrmed  by  the  Qeneral  Term.  After- 
wards the  Court  of  Appeals  reversed  the 
judgment  and  ordered  the  complaint  to  be 
dismissed,  and  such  judgment  was  made 
the  judgment  of  this  court,  but  no  provision 
was  made  therein  for  restitution.  Held, 
that  it  was  within  the  general  power  of  the 
Special  Term  to  issue  a  writ  of  possession. 

Appeal  from  an  order  of  the 
Special  Term  directing  the  issu- 
ance of  a  writ  of  possession. 

A  verdict  was  rendered  herein 
in  favcH"  of  plaintiff  establish- 
ing plaintiflfs  title  to  a  certain  lot 
of  land  in  the  city  of  New  York, 
subject  to  the  opinion  of  this  court 
at  General  Term.  Afterwards,  the 
General  Term  ordered  judgment  in 
favor  of  plaintiff  for  the  recov- 
ery of  the  said  lot  and  for  costs. 
The  Mayor,  etc.,  of  New  York  ap- 
pealed therefrom,  and  the  Court  of 


Appeals  reversed  said  judgment, 
and  ordered  that  plaintififs  com- 
plaint be  dismissed  with  costs, 
and  the  judgment  of  the  Court  of 
Appeals  was  made  the  judgment  of 
this  court. 

The  plaintiff  argues  that  on  the 
judgment  of  this  court,  as  it  now 
stands^  there  is  no  authority  for 
such  an  order,  because  the  judg- 
ment as  entered  does  not  in  terms 
provide  for  the  issuing  of  a  writ  of 
possession. 

A.  B.  Philhrook  and  Brastm 
Cooke,  for  applr. 

Oeorge  Andrews  and  T,  B. 
ClarJcson,  for  respt. 

Held,  That  the  only  claim  which 
plaintiff  can  set  up  to  the  right  of 
possession  of  the  lot  in  question 
depends  on  the  above  judgment  in 
his  favor,  and  the  judgment  of  the 
general  term  affirming  the  same. 
But  these  judgments  were  reversed 
by  the  Court  of  Appeals,  and  there- 
upon ceased  to  have  any  force  or 
vitality.  The  case  stood  as  if  they 
had  never  existed.  If  it  bad  been 
in  terms  provided  in  the  judgment 
of  the  Court  of  Appeals  that  the 
defendants,  the  Mayor,  etc.,  should 
recover  possession  of  the  lot,  and 
that  a  writ  of  possession  sbonld 
issue  against  the  plaintiff  therefor, 
no  question  as  to  the  propriety  of 
that  step  by  this  court  could  well 
have  arisen.  But,  notwithstanding 
the  absence  of  these  words  in  the 
judgment,  the  power  to  issue  the 
writ  of  possession  is  a  consequence 
of  the  judgment,  and  existed  in 
the  special  term,  in  order  to  carry 
out  the  necessary  logical  effect  of 
the  judgment  and  render  it  eflfect- 
ual. 
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Order  affirmed,  without  costs. 

Opinion  by  G'Oorman^  J.;  Sedg- 
wick^ Ch.  J,^  and  Ingraham^  /., 
concur. 


ARREST.     AFFIDAVITS. 

N.  Y.  Superior  Court.   General 
Term. 

Josiah  Harris,  respt.,  v.  Hiram 
H.  Durkee,  applt 

Decided  March  3,  1884. 

Where  the  certificate  to  the  notary's  jurat  to 
an  affidavit  verified  out  of  the  State  is  de- 
fective the  affidavit  is  a  nullity,  and  an 
order  of  arrest  granted  on  it  must  be  vaca- 
ted. The  defect  is  jurisdictional  and  the 
affidavit  cannot  be  ordered  from  the  files 
for  amendment. 

Appeal  from  an  order  at  Special 
Term,  denying  defendant's  motion 
to  vacate  order  of  arrest,  and  al- 
lowing plaintiflf  to  amend  an 
affidavit  on  which  the  order  was 
granted,  by  obtaining  a  proper 
certificate  of  the  prothonotary  an- 
nexed thereto. 

The  order  was  granted  under 
subdivision  3  of  §  650  of  the  Code 
of  Civil  Procedure,  in  an  action 
for  moneys  received  in  a  fiduciary 
capacity,  upon  affidavits  made  by 
plaintiff  and  others.  Plaintiff's 
affidavit  was  taken  at  his  residence 
In  the  State  of  Pennsylvania,  be- 
fore a  notary  public,  and  the  cer- 
tificate of  the  prothonotary  of  the 
Court  of  Common  Pleas  was  at- 
tached. Defendant  moved  to  va- 
cate the  order  of  arrest  on  the 
ground,  among  others,  that  the 
certificate  of  the  prothonotary  to 
said  affidavit  was  defective  in  the 
following  particulars  :  (1).  It  did 
not  state  that  E.  Stewart  Elliot, 


the  party  before  whom  the  affida- 
vit was  taken,  was  a  notary  public; 
simply  that  he  was  an  "acting" 
notary.  (2).  It  did  not  state  that 
he  was  authorized  to  take  affida- 
vits or  acknowledgments  of  deeds 
to  be  recorded  in  this  State.  (3). 
It  did  not  state  that  the  prothono- 
tary was  acquainted  with  the 
handwriting  of  the  notary.  Plain- 
tiff asked  permission  to  amend  by 
procuring  a  new  certificate,  and 
was  allowed  so  to  do,  upon  terms, 
by  the  court,  and  from  the  order 
made  and  entered  to  that  effect  de- 
fendant has  appealed. 

Bagley  &  Thain^  for  applt. 

jRollin  O.  JSeerSj  for  respt. 

ffeld^  That  the  paper  purport- 
ing to  be  an  affidavit,  on  which 
the  order  of  arrest  was  granted, 
was  not  an  affidavit,  because  the 
acknowledgment  or  certificate  of 
proof  did  not  comply  with  the 
Laws  of  1848,  chapter  195,  §  2,  as 
amended  by  the  Laws  of  1867, 
Chapter  557.  It  is  as  though  the 
order  of  arrest  had  been  granted 
on  an  unverified  written  statement. 
This  the  judge  who  granted  the 
order  had  no  power  to  do.  The 
defect  was  a  jurisdictional  one, 
and  the  court  had  no  power  to 
order  the  affidavit  to  be  taken 
from  the  tiles  and  sent  to  another 
State,  there  to  be  acknowledged  as 
required  by  the  law  above  referred 
to. 

Order  reversed,  with  $10  costs 
and  disbursements,  and  order  of 
arrest  vacated,  with  $10  costs. 

Opinion  per  curiam;  present, 
Sedgwick,  Oh.  J.,  O'Oorman  and 
Trudx,  J  J. 
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FRIVOLOUS  ANSWER. 
PROMISSORY  NOTE. 

N.Y.  Superior  Court.    General 
Term. 

Jacob  P.  WyckoflP,  respi,^  v. 
Elisha  W.  Andrews,  impld, 
applL 

Decided  March  3,  1884. 

An  answer  must  be  clearly  bad  and  not  call- 
ing for  deliberation  of  the  issues  it  attempts 
to  mnke,  to  support  judgment  for  its 
frivolousness. 

Where  the  complaint  in  an  action  against 
the  endorsers  of  a  note  does  not  plead 
demand,  protest  and  notice,  but  alleges  a 
waiver  thereof  "at  or  about  the  date  of 
maturity  of  the  note/*  and  fails  to  allege  a 
promise  outside  the  note,  and  the  answer 
alleges  tliat  the  waiver  was  not  in  fact 
made  till  after  maturity,  though  defen- 
dants supposed  the  note  was  not  then  due, 
judgment  cannot  be  taken  for  the  frivo- 
lousness of  such  answer. 

Appeal  by  defendants  from  an 
order  granting  plaintiff's  motion 
for  judgment  on  the  ground  of  the 
frivolousness  of  the  answer. 

The  complaint  is  against  the  en- 
dorser of  a  promissory  note,  and 
does  not  allege  that  demand  of 
payment  and  notice  o[  non-pay- 
ment were  or  were  not  made  and 
given,  but  alleges  *'that  at  or 
about  the  date  of  the  maturity  of 
said  note,  each  of  the  said  indivi- 
dual defendants,  in  writing,  duly 
and  wholly  waived  demand  of  pay- 
ment, protest  and  non-payment, 
and  protest  of  said  note."  It  does 
not  aver  that  the  defendant  at  the 
time  of  the  alleged  waiver  or  at 
any  time  dehors  the  note,  promis 
ed  to  pay  it,  or  its  amount.  The 
answer  alleges,  as  to   the  waiver. 


that  it  was  in  fact  made  after  the 
maturity  of  the  note,  although  at 
the  time  of  waiver  the  defendants 
thought  the  note  had  not  matured. 

Redfieldj  Hill  &  Lydecker,  for 
applts. 

W.  J.  Butler y  for  respt. 

Held,  That  to  support  a  judg- 
ment ordered  for  frivolousness  of 
answer,  the  answer  must  be  clear- 
ly bad  and  not  calling  for  deliber- 
ation upon  the  issues  it  attempts 
to  make. 

On  the  answer  as  to  the  waiver 
being  after  maturity,  a  question  is, 
what  is  the  effect  of  waiving  a  de- 
mand which  should  have  been 
made  in  the  past.  If  waived  be- 
fore maturity,  the  principle  of 
estoppel  in  pais  binds  the  endor- 
ser. But  otherwise,  how  are 
rights  that  have  become  fixed 
affected  ?  If  there  be  a  promise  to 
pay  after  maturity,  the  law  is  \*ell 
settled.  But  does  a  mere  waiver, 
and  no  more,  create  an  implied 
promise  which  would  be  of  value 
equivalent  to  an  express  promise. 
Or  do  the  waiver  and  the  circum- 
stances under  which  it  was  made 
make  a  question  for  the  jury  as  to 
whether  the  parties  understood 
that  the  endorser  did  promise  lo 
pay  with  a  knowledge  of  the  lach- 
es. If  there  be  a  waiver  of  the 
kind  pleaded,  and  it  proves,  in 
any  way,  as  a  matter  of  law  or  of 
fact,  through  a  jury,  that  the  de- 
fendant promised  to  pay,  is  the 
plaintiff  to  show  that  the  defen- 
dant had  knowledge  of  laches,  or 
the  defendant  to  show  that  he  had 
not.  At  least,  some  of  these  ques- 
tions are  of  a  relevancy  and  solid- 
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ity  that  prevents  its  being  frivo- 
lors  to  raise  them. 

Order  reversed,  with  $10  costs 
and  disbursements,  and  motion 
denied,  $10  costs  to  defendant  to 
abide  event. 

Opinion  per  curiam,  Sedgwick^ 
Cfh.  J.y  and  Truax,  /.,  present. 


HABEAS    CORPUS. 
DITION. 


EXTRA- 


N.Y.  SuPRKME  Court.     General 
Term.    First  Dept. 

The  People  ex  rel.    Otto  A.  Nu- 
bell  V.  Thomas  Byrnes  et  al. 

Decided  May  19,  1884. 

In  cage  the  provisions  of  section  5278  of  the 
Revised  Statutes  of  the  United  States  have 
been  complied  with,  the  Executive  of  the 
State  upon  whom  requisition  is  made  for 
the  arrest  of  the  fugitive  haB  no  discretion 
to  inquire  into  the  facts  certified  by  the 
Executive  demanding  the  accused,  but  the 
duty  is  imperative  to  issue  his  warrant  for 
the  arrest  of  the  fugitive,  and  to  deliver 
him  to  the  Executive  authority  or  the 
agent  of  the  Executive  authority  making 
the  demand. 

When  a  warrant  is  issued  under  the  pro- 
visions of  the  above  sections  of  the  Re- 
vised Statutes  of  the  United  States  for  the 
arrest  of  a  person  the  warrant  containing 
only  the  initials  of  the  Christian  name  and 
the  surname  and  by  demurrer  and  traverse 
the  issue  is  made  that  the  person  arrested  is 
not  the  person  named,  it  is  tlie  duty  of  the 
court  to  take  proof  upon  the  question  of 
identity,  and  if  such  proof  establishes  the 
identity  of  the  person  named  to  be  the  per- 
son intended,  then  the  writ  of  habeas 
corpus  should  be  dismissed  and  the  relator 
returned  to  custody. 

The  presumptions  of  law  are  in  favor  of  the 
regularity  of  a  warrant. 

Appeal  from  an  order  dismis- 
sing a  writ  of  habeas  corpus. 
The  relator  was  arrested  upon  a 


warrant  issued  by  the  Governor  of 
New  York  in  conformity  to  a 
requisition  made  upon  him  by  the 
Governor  of  the  State  of  Illinois 
for  the  arrest  and  return  to  that 
State  or  O.  A.  Nubell,  who  there 
stood  charged  with  the  crime  of 
conspiracy  committed  in  the 
county  of  Cook  in  the  State  of  Il- 
linois. The  return  made  to  the 
writ  was  the  warrant  of  the  Gov- 
ernor of  our  State,  which  recited 
that  it  had  been  represented  by  the 
Governor  of  the  State  of  Illinois 
that  Nubell  had  been  so  charged 
and  that  he  had  fled  from  justice 
in  tliat  State,  and  taken  refuge  in 
the  State  of  New  York,  and  that 
the  representations  were  accom- 
panied by  an  indictment  and  affi- 
davit, whereby  the  said  O.  A.  Nu- 
bell is  charged  with  the  said  crime 
and  with  having  fled  from  said 
State  and  taken  refuge  in  the  State 
of  New  York,  which  were  certified 
by  the  Governor  of  Illinois  to  be 
duly  authenticated.  No  other 
return  was  made  to  the  writ  ex- 
cept the  warrant  by  the  Governor. 

B.  P.  Wilder,  for  applt. 

Peter  B.  Olney,  District- Attor- 
ney, 

Held,  That  the  presumptions  are 
in  favor  of  the  regularity  of  the 
warrant  aforesaid  and  that  from 
the  recitals  therein  it  mdst  be  in- 
ferred that  the  facts  recited  in  the 
warrant  are  true,  and  such  being 
the  case  the  Executive  of  the  State 
upon  whom  the  demand  has  been 
made  has  no  discretion  to  inquire 
into  the  facts  certified,  but  must 
cause  the  arrest  and  surrender  of 
the  accused  as  required  by  section 
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5278  of  the  Revised  Statutes 
United  States  and  the  Constitu- 
tion of  the  United  States. 

The  fact  that  the  indictment  is 
against  O.  A.  Nubell  does  not  ren- 
der it  void.  Such  an  indictment 
would  not  be  void  at  common  law. 
And  the  question  of  its  regularity 
can  only  be  properly  raised  in  the 
State  of  Illinois  where  the  indict- 
ment was  found.  24  How.,  U.  S., 
66;  84  N.  Y.,  438;  4  McCord, 
487;  2  Hawk.  C,  23,  Sec.  125; 
16  Mass.,  141 ;  State  v.  Burnell, 
29  Wis.,  435;  53  Ala.,  476;  2 
Hale,  238.  The  misnomer  in  the 
indictment  could  only  be  properly 
taken  advantage  of  by  plea  in 
abatement. 

But  the  return  and  demurrer 
and  traverse  thereto  raise  an  issue 
as  to  the  identity  of  the  person 
named  with  the  person  intended, 
and  such  being  the  case  the  court 
below  should  not  have  dismissed 
the  writ  but  should  have  taken 
proof  on  the  question  of  identity. 
This  was  not  done,  but  the  de- 
murrer was  overruled  and  the  writ 
of  habeas  corpus  dismissed.  This 
direction  requires  to  be  corrected. 
The  order  should  be  reversed  and 
an  order  entered  sustaining  the 
demurrer,  with  liberty  to  the  re- 
spondents to  amend  their  return 
by  adding  the  statements  and  es- 
tablishing the  fact  by  proof  that 
the  relator  is  the  same  person 
named  in  the  warrant  under  which 
he  is  now  held  in  custody.  And 
in  case  that  proof  shall  be  made, 
then  it  will  follow  of  course  that 
the  writ  should  be  dismissed  and 
the  relator  returned  to  the  State  of 
Illinois. 


Opinion  by  Daniels^  J,;  Davis, 
and  Brady,  JJ.^  concur. 


CONTEMPT.     ALIMONY. 

N.  Y,  Supreme  Court.    General 
Trrm.    First  Dept. 

Virginia  Ryer,  respt,^  v.  Frank 
Ryer,  applL 

Decided  May  29,  1884. 

An  order  adjudging  a  party  in  contempt  and 
directing  bis  commitment  for  failure  to  psy 
alimony  need  not  contain  an  adjudication 
that  payment  of  the  alimony  could  not  be 
enforced  by  means  of  security  or  the  se- 
questration of  his  property.  Neither  §1772 
nor  §  1773  requires  such  adjudication  to  be 
stated  or  recited  in  the  order. 

The  court  will  presume,  where  such  an  order 
is  collaterally  attacked,  nothing  to  the  con- 
trary appearing,  that  the  affidavits  and 
proofs  upon  which  same  is  based  were 
sufficient  to  warrant  granting  the  order. 

A  party  will  not  be  released  from  imprison- 
ment by  reason  of  inability  to  comply  with 
the  judgment  directing  the  payment  of 
alimony,  when  the  inability  has  arisen  from 
defendant's  marrying  again,  in  another 
State,  in  violation  of  the  provisions  of  the 
judgment  of  divorce.  Such  inability  vol- 
untarily and  intentionally  created  does  not 
entitle  the  applicant  to  the  favorable  con- 
sideration of  the  court. 

Appeal  from  order  denying  mo- 
tion to  discharge  defendant  from 
imprisonment.  Tlie  defendant  was 
adjudged  guilty  of  contempt,  and 
a  commitment  directed  for  his 
failure  to  pay,  as  required  by  the 
provisions  of  a  judgment,  $5  a 
week  alimony. 

The  application  for  his  release 
was  based  upon  the  ground  first, 
that  the  order  contained  no  adju- 
dication that  payment  of  the 
alimony  could  not  be  enforced  by 
means  of  security  or  the  seques- 
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tration  of  his  property ;  and  sec- 
ond, because  defendant  coald  not 
comply  with  the  terms  of  the  judg- 
ment requiring  the  payment  of 
alimony.  The  defendant  had  been 
imprisoned  between  six  and  seven 
months  at  the  time  of  the  applica- 
tion for  his  release. 

Bakery  Bailey  A  Baker ^  for  ap- 

plt. 

H.  M.  Oollyer^  for  respt. 

Heldy  That  neither  section  1772 
nor  section  1773  of  the  Code  re- 
qaires  that  the  order  adjudging  a 
party  guilty  of  contempt  and  di- 
recting his  commitment  for  failure 
to  pay  alimony  shall  recite  an 
adjudication  that  payment  of  the 
alimony  could  not  be  enforced  by 
means  of  security  or  the  seques- 
tration of  the  property  of  the  de- 
linquent, nor  is  any  such  recital 
or  statement  in  the  order  neces- 
sary. The  court  will  presume,  the 
order  being  collaterally  attacked, 
that  the  facts  were  sufficient  to 
justify  the  granting  of  the  order. 

The  court  may  release  such  an 
offender  under  §2286  of  the 
Code  from  imprisonment  in  case 
he  is  unable  to  pay  the  alimony. 
But  in  this  case  the  inability  of 
the  defendant  to  pay  the  small 
amount  directed,  of  $6  per  week, 
seems  to  have  arisen  out  of  the 
fact  that  he,  soon  after  the  judg- 
ment against  him,  married  again 
in  another  State,  and  by  that  mar- 
riage became  obligated  to  devote 
his  earnings  to  his  second  wife. 
Were  it  not  for  this  marriage  there 
is  reason  to  believe  from  the  state- 
ments contained  in  the  aflSdavits 
that  he  would   have  been  able  to 


comply  with  the  directions  con- 
tained in  the  judgment  for  the 
payment  of  alimony.  The  defend- 
ant voluntarily  and  intentionally 
created  the  disability  in  violation 
of  the  judgment  of  the  court,  and 
is  not  entitled  to  its  favorable  con- 
sideration. The  order  below  deny- 
ing his  release  was  properly 
granted. 

Order  refusing  defenda.nt's  dis- 
charge affirmed,  with  costs  and 
disbursements. 

Opinion  by  Daniels^  J.;  Davis, 
P.  J,,  and  Brady,  J,,  concur. 


REPLEVIN. 

N.Y.  Supreme  Court.    General 
Term.    Fourth  Dept. 

Guilford  Harris,  respt  ^  v.  Peter 
W.  Lyman  et  al.,  applts. 

Decided  April,  1884. 

In  order  to  maintain  replevin,  plaintiff  must 
show  a  right  to  have  delivery  of  the  prop- 
erty at  the  time  of  issuing  the  writ. 

Appeal  from  judgment  on  ver- 
dict at  Circuit. 

Replevin  for  an  ice  wagon  and  a 
set  of  single  harness.  Defend- 
ants pleaded  justification  of  the 
possession  by  virtue  of  certain 
judgments  and  executions.  On 
June  7,  1880,  the  sheriff  held  four 
executions,  two  against  plaintiff 
and  one  Rich,  and  two  against 
Rich  alone,  by  virtue  of  which 
the  sheriff  levied  upon  certain 
property  as  the  property  of  Rich, 
including  the  ice  wagon,  and,  as 
defendants  claimed,  the  harness, 
also.  Sale  under  said  executions 
was  postponed  from  time  to  time. 
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and  on  June  28,  1880,  the  First 
National  Bank  of  Carthage  recov- 
ered judgment  against  Rich  and 
one  F.,  on  which  execution  was 
issued  Aug.  20,  1880,  to  appellant 
Lyman,  deputy  sheriff,  who  next 
day  levied  upon  certain  property 
as  the  property  of  Rich,  including 
the  articles  in  suit.  Plaintiff 
claimed  the  ice  wagon  was  exempt 
as  being  necessary  to  Rich  in  his 
business  of  ice  dealer,  and  that 
intermediate  the  two  levies  it  was 
sold  by  Rich  to  plaintiff.  Rich 
was  a  carpenter  by  trade,  and 
shortly  before  the  sheriff's  levy 
he  had  discontinued  the  ice  busi- 
ness. The  judge  charged  that 
although  Rich  was  changing  his 
business  at  the  time  of  the  levy, 
he  had  a  right  to  dispose  of  the 
wagon  and  convert  its  proceeds 
into  property  necessary  to  his  new 
business,  which  in  turn  would  be 
exempt.  The  only  question  sub- 
mitted to  the  jury  was  whether 
the  property  claimed  by  Rich  to  be 
exempt,  including  the  ice  wagon, 
exceeded  $260  in  value,  and  the 
jury  were  instructed  that  in  case 
that  amount  was  not  exceeded 
plaintiff  was  entitled  to  recover 
for  the  wagon.  They  were  also 
instructed  that  there  was  no  evi- 
dence that  the  sheriff  levied  on 
the  harness,  and  therefore  that 
plaintiff  was  entitled  to  recover 
therefor.  The  jury  found  plaintiff 
entitled  to  possession  of  both 
articles.  The  Court  refused  to 
submit  to  the  jury  the  question 
whether  the  harness  was  not  em- 
braced in  the  sheriff's  levy.  The 
harness  was  distinguished  from 
tlie  others  by  being  nickel  plated. 


The  sheriff  s  memorandum  of  levy 
included  an  item  of  "  4  sing,  bar 
nesses,"  and  the  officer  who  made 
the  levy  testified,  "  I  levied  on  one 
single  harness.  I  think  it  was 
nickel  trimmed."  After  levying 
on  the  wagon,  the  sheriff  left  i;  in 
charge  of  Rich. 

A.  E.  Kilhy^  for  applts. 

H  /.   Welch^  for  respt. 

Held^  That  the  question  whether 
the  harness  was  not  embraced  in 
the  sheriff's  levy  was  raised  by  the 
testimony  and  should  have  been 
left  to  the  jury. 

The  wagon  was  in  the  custody 
of  the  law  until  it  was  levied  on 
under  the  bank  execution.  The 
original  levy  was  valid  unless  the 
property  was  exempt,  and  Rich 
alone  could  claim  the  exemption. 
When  plaintiff  purchased  it  the 
exemption  ceased,  but  the  levy 
remained  in  force.  Plaintiff  coald 
not  then  have  recovered  the  prop- 
erty from  the  sheriff,  and  as  it 
continued  rightfully  in  the  custo 
dy  of  the  law  until  defendant 
made  his  levy  plaintiff  cannot 
maintain  replevin  for  it.  3  Hill, 
576  ;  3  Pick.,  255,  258. 

Moreover,  the  Court  erred  in  ex- 
cluding evidence  going  to  show 
the  value  of  one  of  the  doable 
wagons  levied  on  (other  than  the 
ice  wagon),  which  Rich  claimed  lo 
be  exempt.  The  evidence  bore 
directly  on  the  question  of  value 
of  the  exempt  property. 

Judgment  reversed  and  new  tiial 
ordered,  costs  to  abide  event. 

Opinion  by  Smith,  P.  J.  ;  Har- 
din and  Barker,  J  J,,  concur. 
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EMINENT  DOMAIN. 

N.  Y.  Court  of  Appeals. 

In  re  application  of  the  Water 
Comrs.  of  Amsterdam  to  acquire 
rights  and  lands  of  Chalmers  etal. 

Decided  June  24,  1884. 

The  estate  acquired  by  the  village  under  pro- 
ceedings to  take  lands  instituted  pursuant 
to  Chap.  101,  Laws  of  1881,  as  amended  in 
1882,  is  a  fee  in  the  land  so  taken. 

In  such  proceedings  the  commissioners  re- 
jected evidence  offered  to  show  the  fair  mar- 
ket value  of  the  remainder  of  the  owner's 
farm  after  the  strip  described  was  taken 
therefrom  and  allowed  evidence  as  to  the 
value  thereof  after  taking  therefrom  tbe 
permanent  right  or  easement  to  enter  upon 
said  strip  to  lay  conduit  and  to  enter 
thereon  to  make  repairs.    EM,  Error. 

Commissioners  were  appointed 
under  Chap.  101,  Laws  of  1881,  as 
amended  by  Chap.  197,  Laws  of 
1882,  an  act  providing  *'  for  a  sup- 
ply of  water  in  the  village  of  Am- 
sterdam." They  presented  a  peti- 
tion to  the  Supreme  Court  which 
set  forth  the  real  estate  required 
and  that  they  were  unable  to  agree 
with  the  owners  as  to  price,  and 
asked  for  the  appointment  of 
Commissioners  of  Assessment. 
The  petitioners  set  forth  that  they 
desired  to  procure  the  lands  de- 
scribed for  the  purpose  of  conduct- 
ing water  through  and  across  them 
and  laying  down  pipes  or  other 
suitable  conductors  for  that  pur- 
pose in  connection  with  the  system 
of  water-works  to  be  constructed 
for  the  village  of  Amsterdam. 
The  property  ownersVere  notified 
of  the  application.  The  Commis- 
sioners of  Assessment  were  ap- 
pointed and  upon  the  hearing 
before  them  C,  one  of  the  land 

Vol.  19— No.  16. 


owners,  while  testifying  in  his  own 
behalf,  was  asked  to  state  the  fair 
market  value  of  the  remainder  of 
his  farm  after  the  Water  Commis- 
sioners became  seized  in  fee  of  the 
strip  described  in  the  petition. 
This  question  was  objected  to  as 
incompetent,  improper  and  imma- 
terial and  because  there  is  no  au- 
thority for  assuming  that  the 
Water  Commissioners  would  be* 
come  seized  in  fee  of  the  premises. 
The  objection  was  sustained.  Sim- 
'ilar  questions  were  put  to  witnesses 
called  by  the  owner  but  were  ex- 
cluded. Witnesses  for  the.  peti- 
tioners were  asked  by  them  as  'to 
the  value  of  the  farm  ^^  upon 
taking  therefrom  the  right  or  ease- 
ment to  enter  upon  the  strip  pro- 
posed to  be  taken  for  the  conduit, 
and  lay  therein  conduit  pipes  for 
water,  with  the  permanent  and 
perpetual  use  thereof  for  that  pur- 
pose, with  the  right  to  enter  it  at 
such  limes  as  might  be  necessary 
to  make  repairs  and  maintain  the 
conduit."  This  was  objected  to 
by  the  owner,  as  assuming  a  state 
of  facts  not  authorized  or  war- 
ranted as  to  the  rights  and  prop- 
erty sought  to  be  acquired  by  this 
proceeding,  and  because  the  peti- 
tioners seek  to  acquire  and  will 
acquire  and  become  seized  in  fee 
of  the  strip  of  land  in  question, 
and  the  only  rule  of  compensation 
is  the  sum  the  farm  will  be  worth 
less  than  it  is  now,  by  reason  of 
the  village  of  Amsterdam  being 
seized  in  fee  of  the  strip.  Similar 
questions  were  put  to  other  wit- 
nesses and  allowed  to  be  answered; 
the  rulings  being  excepted  to.  The 
Commissioners  of  Assessment  re- 
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ported  a  small  amonnt  as  damages 
sustained  by  the  owner  of  the  real 
estate  described  in  the  petition 
"by  reason  of  the  taking  by  the 
Water  Commissioners  of  Amster- 
dam of  the  right  to  enter  npon  and 
nse  the  said  real  estate  for  the 
purpose  of  conducting  water 
through  and  across  the  same,  and 
laying  down  pipes  or  other  suit- 
able conductors,  for  that  purpose, 
in  connection  with  the  system  of 
water- works  to  be  constructed  for 
the  village  of  Amsterdam,"  adding 
in  their  report,  *'  the  following  is 
the  property  sought  to  be  acquired 
by  said  Water  Commissioners 
*  *  *  and  for  which  said 
compensation  is  awarded,  the  right 
to  enter  upon  and  use  the  follow- 
ing described  lands."  Then  fol- 
lowed a  description  by  metes  and 
bounds,  as  in  the  petition,  of  the 
strip  above  referred  to.  The  Act 
of  1881,  as  amended,  under  which 
the  proceeding  was  instituted, 
provides  that  upon  confirmation 
of  the  report  of  the  Commissioners 
of  Assessment,  and  the  payment 
of  the  sum  awarded,  ''  the  village 
shall  become  seized  in  fee  of  the 
property  so  required." 

J.M.  Carroll,  forapplt. 

M.  L.  Stover^  for  respt. 

Held^  That  the  rulings  as  to  the 
admission  and  rejection  of  evi- 
dence were  erroneous.  That  in 
view  of  the  character  of  the  work 
to  be  undertaken,  its  permanency 
and  the  need  of  public  possession 
and  control  over  the  lands,  and 
the  express  language  of  the  act 
defining  the  estate  to  be  acquired, 
it  is  clear  the  Legislature  intended 
that  the  right  acquired  should  be 


unlimited.  Nothing  less  than  a 
title  in  perpetuity.  79  N.  Y.,  293. 
The  use  described  in  the  petition 
is  an  exclusive  one,  which  can 
only  be  lawfully  enjoyed  after  the 
acquisition  of  a  fee. 

Order  of  General  Term,  affirm- 
ing order  confirming  the  report 
and  award  of  the  commissioDers, 
reversed  and  report  set  aside  and 
a  rehearing  ordered. 

Opinion  by  Danforth^  J.  All 
concur,  except  Rwpallo^  MiUer 
and  JSarly  JJ.^  dissenting. 


PARTNERSHIP.      EVIDENCE. 
N.  Y.  Court  of  Appeals. 

Pinley  et  al.,  appU^.^  v.  Fay, 
respt. 

Decided  June  27,  1884. 

In  an  action  to  recover  for  an  indebtednea 
of  defendant  to  a  firm  of  which  he  was 
formerly  a  partner  the  answer  set  up  an 
agreemeDt  by  defendants,  in  consideration 
of  a  transfer  of  defendant's  interest,  to  sare 
him  harmless  from  liability  for  the  firm 
indebtedness.  Held,  That  the  agreement 
did  not  preclude  proof  that  on  a  settlement 
at  the  time  of  such  transfer  it  was  found 
that  defendant  was  indebted  to  the  firm  and 
agreed  to  pay,  or  prevent  plaintiffs  from 
recovering  thereon. 

Reversing  B.  C,  8  W.  Dig.,  49. 

This  action  was  brought  to  recov- 
er an  amount  alleged  to  be  dae 
from  defendant  to  plaintiffs'  lirm 
on  account  of  an  overdraft  by  him 
while  a  partner  of  said  firm.  The 
complaint  alleged  that  at  the  time 
of  the  dissofution  of  the  copart- 
nership, there  was  a  settlement  of 
the  firm  accounts,  by  which  it  was 
found  that  there  was  due  plaintiffs 
from  defendant  $16,000,  which  he 
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agreed  to  jiay.  Defendant  set  up 
in  his  answer  an  agreement  dated 
February  7,  1876,  dissolving  the 
copartnership,  by  which  defend- 
ant withdrew  from  the  firm,  trans- 
ferred his  interest  in  its  assets 
to  the  plaintiffs,  and  they  in  turn 
agreed  to  save  him  harmless  from 
the  payment  of  any  and  all  indebt- 
edness of  the  lare  firm.  Plaintiffs 
sought  to  prove  by  parol  the  set- 
tlement set  forth  in  the  complaint. 
The  evidence  was  excluded. 

Frederick  Collins^  for  applts. 

Seymour  Dexter^  for  respt. 

Held^  Error;  that  the  wriiten 
agreement  set  out  in  the  answer 
could  not  prevent  plaintiffs  from 
giving  the  proof  offered  and  re- 
covering upon  the  cause  of  action 
alleged  by  them. 

Judgment  of  General  Term,  af- 
firming judgment  of  nonsuit,  re 
versed  and  new  trial  granted. 

Per  curiam  opinion.  All  con- 
cur, except  Ruger^  Ch.  /.,  and 
Miller  J  •/.,  dissenting. 


LOTTERIES. 
N.  Y.  CouBT  OF  Appeals. 
Kohn,  respt  ^  v.  Kohler,  appU. 
Decided  June  24,  1884. 

A  loan  made  with  a  view  of  obtaining  money 
to  carry  on  the  government  of  a  nation, 
and  which  contains  a  iMrovision  by  which 
the  amount  can  be  increased  as  to  a  portion 
of  it  upon  a  contingency  named  therein, 
does  not  constitute  a  lottery,  and  is  not  in 
violation  of  the  constitution  and  laws  of 
this  State  prohibiting  lotteries. 

Lotteries  subject  to  condemnation  of  the 
constitution  and  laws  are  schemes  where 
money  is  paid  for  the  chance  of  receiving 
money  in  return. 


On  May  16,  1877,  plaintiff  pur- 
chased of  defendant,  for  $72,  an 
Austrian  government  bond,  being 
a  part  of  the  Royal  Imperial  Loan 
of  March  16,  1860,  for  the  use  and 
benefit  of  the  government.  The 
bond  provides  for  the  payment  of 
100  guilders  by  the  Austrian  gov- 
ernment, in  accordance  with  the 
conditions  indorsed  on  its  back, 
together  with  one-fifth  of  such  sum 
as  may  be  allotted  to  the  prize 
number  of  the  bond,  which  sum 
must  amount  to  at  least  1^0  guild- 
ers, with  interest,  as  provided. 
The  indorsement  on  the  back  of 
the  bond  provided  for  the  drawing 
of  the  bonds  by  a  division  into  se- 
ries, and  the  drawing  of  a  certain 
number  of  series  tickets,  to  be  de- 
posited in  a  wheel,  to  await  the 
drawing  of  the  prize  numbers.  At 
a  time  named  the  series  numbers 
are  to  be  drawn  from,  and  provis- 
ion is  also  made  for  the  drawing 
of  the  prize  numbers  deposited  in 
another  and  separate  wheel,  and 
the  last-named  drawing  designates 
the  numbers  which  are  entitled  to 
prizes,  which  vary  from  600  guild- 
ers to  800,000.  Under  the  terms 
of  the  loan  for  which  the  bonds 
were  issued  the  holder  is  entitled 
to  receive  his  principal  and  inter- 
est, and  a  premium  of  20  per  cent., 
and  what  is  termed  a  prize,  if  by 
the  drawing  provided  for  he  be- 
comes entitled  to  the  same.  The 
bonds  were  sold  by  the  govern- 
ment for  the  principal  sum  named 
in  each  one.  Plaintiff  claims 
to  recover  double  the  purchase 
money  under  Section  32  of  Article 
4  of  Title  8,  Part  I.,  Chap.  20  of 
the  Kevised  Statutes  (2  B.  S.,  6th 
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ed.,  923)  on  the  ground  that  the 
bond  was  a  share  in  a  lottery. 

Benno  Loewyy  for  applt. 

Leo  OoldmarJc,  for  respt. 

Held^  That  plaintiff  was  not  en- 
titled to  recover. 

A  loan  made  with  the  view  of 
obtaining  money  to  carry  on  the 
government  of  a  nation,  and  which 
contains  a  provision  by  which  the 
amount  can  be  increased  as  to  a 
portion  of  it  upon  a  contingency 
named  therein,  does  not  constitute 
a  lottery  scheme,  and  is  not  in  viola- 
tion of  the  constitution  and  laws 
of  this  State  prohibiting  lotteries. 

A  lottery  exists  where  a  pecu- 
niary consideration  is  paid,  and  it 
is  determined  by  lot  or  chance, 
according  to  some  scheme  held  out 
to  the  public,  what  and  how  much 
he  who  pays  the  money  is  to  have 
for  it.  56  N.  Y.,  427;  Penal  Code, 
§  323.  Lotteries  subject  to  con- 
demnation nnder  the  constitution 
and  laws  of  this  State  are  schemes 
where  money  is  paid  for  the  chance 
of  receiving  money  in  return. 

The  issue  or  sale  of  the  bonds 
of  which  the  bond  in  suit  was  one 
was  not  a  gift  enterprise  within 
the  provision  of  the  Penal  Code. 
§323. 

Order  of  General  Term,  revers- 
ing judgment  on  report  of  referee 
dismissing  complaint, reversed,and 
judgment  on  report  of  referee  af- 
firmed on  stipulation. 

Opinion  by  Miller,  J.  All  con- 
cur, except  Finch,  J,,  dissenting. 


APPEAL.     HABEAS  CORPUS. 
N.  Y.  Court  of  Appeals. 
In  re  Larson. 


Decided  June  27,  1884. 

An  order  directing  a  further  return  to  a  writ 
of  habeas  corpus  or  certiorari  is  not  appeal- 
able to  the  General  Term. 

Tliis  is  an  appeal  from  an  order 
of  the  General  Term,  reversing  an 
order  of  a  Justice  of  the  Supreme 
Court  directing  a  further  retorn 
to  the  writs  of  habeas  corpus  and 
certiorari  issued  by  him  on  behalf 
of  the  petitioner.  It  is  claimed 
that  the  order  of  the  Justice  was 
not  appealable  to  the  General 
Term. 

]i&ller  <fe  Savage,  for  applt. 
Edward  Oehhardy  for  respt. 

Held,  That  the  General  Term 
had  no  authority  to  entertain  the 
appeal  or  to  determine  whether  the 
Justice  was  authorized  to  make  the 
order.     Code  Civ.  Proc,  §2058. 

Order  of  General  Term,  reversing 
order  of  Special  Term,  reversed, 
and  appeal  to  General  Term  dis 
missed. 

Per  curiam  opinion.  All  con- 
cur. 


CONTRACT.    DAMAGES. 

N.  Y.  Court  of  Appeals. 

McLean,    respt,     v.    McLean, 
applt. 

Decided  June  24,  1884. 

A  contract  between  tenants  in  common  to  sell 
the  premises  witliin  a  given  time  for  a  speci- 
fied price,  or  after  that  time  at  public  auc- 
tion, contained  a  provision  that  if  either  par- 
ty should  fail  or  refuse  to  execute  a  deed  of 
the  premises  he  should  pay  $500  to  the 
other  party  as  liquidated  dunages  for  non- 
performance. HM,  That  this  provirion 
was  intended  as  an  indemnity  against  lia- 
bility to  a  vendee  for  damages  to  which 
each  party  would  be  exposed  on  a  failure 
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by  the  other  to  perform  a  contract  made  by 
one  and  binding  on  both,  and  that  it  did 
not  apply  to  a  contract  made  by  one  owner 
which  contained  a  clause  exempting  him 
from  liability  for  damages  in  case  his  co- 
owner  failed  to  conyey. 

In  January,  1881,  plaintiff  and 
defendant  were  owners  as  tenants 
in  common  of  certain  premises 
which  they  entered  into  an  agree- 
ment to  sell  for  $31,000;  if  the 
premises  were  not  sold  in  a  year 
either  party  was  authorized  to 
employ  an  auctioneer  to  suitably 
advertise  and  sell  the  property  at 
public  auction,  within  thirty  days, 
at  the  best  price  the  auctioneers  can 
get,  proceeds  of  sales  to  be  divided 
equally  between  the  parties  to  the 
agreement.  It  was  also  provided 
that,  at  the  time  appointed  by  the 
party  securing  the  customer,  each 
party  should  execute  a  deed  of 
the  premises,  and  that  in  case 
either  of  the  parties  failed  or  re- 
fused to  execute  and  deliver  a 
proper  deed  as  prescribed,  and  tl^e 
purchaser  should  be  ready  to  ful- 
fil, then  the  party  so  failing  should 
pay  to  the  other  party  $6,000  as 
liquidated  damages  for  non-per- 
formance of  the  agreement.  On 
March  14,  1881,  plaintiff  entered 
into  a  contract  with  one  T.  for  a 
sale  of  the  premises  for  $31,600, 
and  defendant  was  notified  of  this 
contract  and  of  the  place  appoint- 
ed for  its  fulfilment,  and  was  re- 
quested to  jpin  plaintiff  in  the 
execution  of  a  deed  to  T.  This 
contract  exempted  plaintiff  from 
liability  to  T.  for  damages  in  case 
of  a  refusal  by  defendant  to  con- 
vey. At  the  time  appointed  de- 
fendant failed  to  attend  and  did 
not  join  in  the  deed  in  question. 


Plaintiff  thereupon  biought  this 
action. 

John  E.  Parsons^  for  applt. 

JV.  O.  Moak^  for  respt. 

Held^  That  plaintiff  was  not  en- 
titled to  recover ;  that  the  contract 
of  plaintiff  with  T.  was  not  the 
contract  of  both  co-tenants,  but  the 
individual  contract  of  plaintiff  as 
vendor  with  T.  as  purchaser ;  that 
the  clause  in  the  agreement  be- 
tween plaintiff  and  defendant  as 
to  liquidated  damages  referred  to 
a  contract  containing  mutual  cov- 
enants on  the  part  of  the  contract- 
ing parties,  which  one  of  the  ven- 
dors should  refuse  to  complete. 
This  clause  was  to  serve  as  a  pro- 
tection against  liability  to  a  ven- 
dee for  damages  to  which  each 
party  would  be  exposed  by  the 
failure  of  the  other  to  perform  a 
contract  entered  into  by  one  and 
binding  on  both,  indemnity  against 
the  joint  liability  of  both  for  the 
default  of  either  was  the  main 
purpose  of  the  clause  in  question. 

Judgment  of  General  Term,  af- 
firming judgment  for  plaintiff,  re- 
versed, and  complaint  dismissed. 

Opinion  by  An&revis^  J.  All 
concur. 


ASSESSMENTS. 

N.  Y.  Court  of  Appeals. 

In  re  petition  of  Heam  to  va- 
cate assessment. 

Decided  June  27,  1884. 

A  certificate  of  the  Commissioner  of  Public 
Works  specifying  tlie  amount  of  the  assess- 
ment, and  that ''  the  apportionment  of  the 
assessment  may  he  made,"  is  not  a  com- 
pliance with  the  requirement  of  g  8  of 
Chap.  665,  Laws  of  1865.     The  statute  im- 
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poses  the  duty  of  apportiooment  on  the 
Commissioner,  and  the  power  to  do  so  can- 
not be  delegated  by  him. 

The  petitioner  sought  to  vacate 
an  assessment  laid  by  the  Board 
of   Assessors  in  1883.     On  April 
27,    1880,    the    Commissioner    of 
Public  Works  certified   in    writ- 
ing that  the  work  for  which  the 
assessment  was    made    had  been 
completed  and   accepted    by  the 
Department   of    Public   Works; 
that  the  total  cost  was  $29,662.04, 
and  added  at  the  close  of  the  cer- 
tificate,   ''  the   apportionment    of 
the   assessment    may  be    made." 
The  Board  of  Assessors  then  as- 
sessed upon  the  property  benefited 
by  the  improvement  a  little  less 
than  one- half  of  the  total  cost,  as 
reported   by    the    Commissioner. 
Chapter  665  of  the  Laws  of  1866, 
under  which  the  Boulevard  was 
laid  out  and  improved,  provides 
(§  8)  that  ^^such  amount  or  por- 
tion of  the  expense  of  such  regu- 
lating, grading  and  improvements 
as  the  said  Commissioners  (of  Cen- 
tral Park)  may  deem  equitable  and 
determine,    not  exceeding,  as   to 
streets  and  roads  m  ore  than  one  mile 
in  length,  one-half  of  such  expense, 
shall  and  may  be  assessed  upon 
the  owners  and  occupants  of  the 
lands,  &c.,  benefited."     By  Chap. 
879  of  the  Laws  of  1872,  the  pow- 
ers vested  in  the  Commissioners  of 
Central  Park  by  the  Act  of  1866, 
in  respect  to  the  improvement  in 
question,  were  transferred  to  and 
vested  in  the  Department  of  Pub- 
lic Works,  and  thereafter  the  Com- 
missioner of   Public  Works  was 
vested  with  the  power  and  discre- 
tion of  fixing  the  share  of  the  ex- 


pense of  improving  the  Boulevard 
which  should  be  a  local  charge. 

CJuxrles  E.  Miller^' tor  applt. 

2).  J.  Deauj  for  respt. 

Beldy  That  the  certificate  of 
April  27,  1880,  was  not  a  compli- 
ance with  the  requirements  of  the 
statute,  and  in  no  sense  a  deter- 
mination by  the  Commissioner  of 
Public  Works  of  the  equitable 
share  of  the  expense  to  be  assessed 
upon  private  property.  The  doty 
of  apportionment  the  statute  im- 
posed upon  the  Commissioner,  and 
the  power  so  conferred  could  not 
be  delegated  by  him. 

Order  of  General  Term,  revers- 
ing order  of  Special  Term  vacat- 
ing assessment,  reversed,  and  order 
of  Special  Term  affirmed. 

Opinion  by  AndrewSj  J.  All 
concur. 


VENUE. 

N.  Y.  Court  of  Appeals. 

Acker  et  sl.^respts.^  v.  Leiandet 
al.,  appUs. 

Decided  June  27,  1884. 

An  action  to  set  aaide  a  general  assignment 
which  comprises  real  as  well  as  perBonal 
estate  is  local  and  must  be  tried  in  the 
county  where  the  real  estate  is  situated. 

A  motion  to  change  the  venue  to  such  countj 
maj  be  made,  although  the  complaint  does 
not  disclose  that  the  assignment  embrace! 
real  property  ;  that  fact  may  be  shown  by 
affidavit. 

The  above  entitled  action  was 
brought  in  the  county  of  New 
York,  to  set  aside  a  general  assign- 
ment, made  by  defendant  L.  to 
his  co-defendant  B.,  on  the  ground 
that  it  was  made  with  intent  to 
hinder,    delay   and   defraud  the 
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plaintiffs  and  other  creditors  of 
L.,  and  for  the  appointment  of  a 
receiver.  It  appeared  by  the  affi- 
davits and  schedules  that  the  as- 
signment comprised  r^al  and  per- 
sonal property,  the  principal  part 
of  which  consisted  of  real  estate  in 
Albany  and  Saratoga  counties, 
none  of  the  real  estate  assigned  be- 
ing sitaated  in  the  county  of  New 
York.  A  motion  was  made  by 
defendants  to  change  the  place  of 
trial  to  Albany  County,  which  was 
denied. 
N.  C.  MoaJc,  for  applts. 
Stephen  A.  Walker y  for  respts. 
Beldy  Error ;  that  the  action 
was  local  and  triable  in  Albany  or 
Saratoga  County.  Code  Civ.  Pro., 
§982. 

It  was  claimed  that,  as  the  com- 
plaint did  not  disclose  that  the  as- 
signment embraced  real  property, 
defendants  could  not  move  for  a 
change  of  place  of  trial. 

Eeld^  Untenable;  that  it  was 
proper  for  defendants  to  show  facts 
by  affidavit  in  aid  of  their  mo- 
tion. 

A  motion  to  change  the  place  of 
trial  under  Section  987  of  the 
Code  of  Uiv.  Pro.  for  con- 
venience of  witnesses  or  other 
cause  can  only  be  made  after 
the  action  is  pnt  in  the  situation 
in  which  defendants  were  entitled 
to  have  it  placed  when  com- 
menced.    88  N.  Y.,  156. 

It  was  also  claimed  thnt  this  ac- 
tion only  affects  the  title  to  real 
estate  indirectly  and  incidentally. 
Held^  Untenable. 
Order  of  General  Term,  affirm- 
ing order  denying  motion,  re- 
versed, and  motion  granted. 


Opinion   by  Andrews^  J. 
concur. 


All 


RAILROADS.      EMINENT 
DOMAIN. 

N.  Y.  SuPRBHK  Court.   General 
Term.    Fifth  Dept. 

In  re  application  of  the  N.  Y. 
0.  &  H.  R.  RR.  Co.  to  appraise 
lands  of  Caroline  Pierce  et  al. 

Decided  June,  1884. 

The  right  to  institute  the  proceeding  provided 
for  by  Ch.  287,  Laws  of  1869,  so  far  as  the 
company's  ttaiu9  is  eoncerned,  is  estab- 
lished prima /oMd  bj  showing  that  the  pe- 
titioner is  a  company  actually  owning  or 
operating  a  steam  railroad. 

The  company's  determination  that  the  land  is 
necessary  for  the  purposes  of  the  company 
is  sufficiently  shown  by  its  action  in  insti- 
tuting the  proceeding. 

Appeal  from  Special  Term  order 
confirming  the  referee's  report 
herein,  and.  appointing  commis- 
sioners to  appraise  the  property. 

A  proceeding  nnder  Ch.  237, 
Laws  of  1869,  which  amends  §  21 
of  the  general  railroad  act  of 
1860.  The  proceeding  is  institu- 
ted npon  the  company's  petition, 
verified  by  one  of  its  oflBcers,  for 
the  pnrpose  of  acquiring  title  to 
lands  described  in  the  petition, 
owned  by  appellants,  which  the 
petition  alleges  adjoin  the  land 
of  petitioner  and  are  required  by 
it  for  certain  purposes  of  its  in- 
corporation specified  in  the  peti- 
tion. 

John  O.  MilJbuTny  for  owners, 
applts. 

Oeorge  O.  Oreene,  for  RR.  Co., 
respt. 

Heldy  It  is  not  incumbent  on  n 
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company  owning  or  operating  a 
railroad  and  seeking  to  acquire 
additional  real  estate  under  the 
Act  of  1869  to  allege  in  its  peti- 
tion and  prove  all  the  essential 
facts  required  in  a  proceeding  un- 
der the  Act  of  1850  to  acquire 
land  for  an  original  route.  It  is 
enough,  in  the  first  instance,  that 
the  petitioner,  by  its  allegations 
and  proofs,  shows  that  it  is  a  com- 
pany actually  owning  or  operating 
a  steam  railroad.    4  Hun,  381. 

That  the  governing  body  of  the 
corporation  has  formally  decided 
that  the  land  is  necessary  is  suf- 
ficiently shown  by  the  company's 
action  in  instituting  this  proceed- 
ing. 

The  evidence  does  not  justify 
the  conclusion  that  the  negotia- 
tions by  the  company's  agent  pre- 
ceded his  instructions,  or  that  the 
agent  acted  without  authority. 
The  president  had  power  to  nego- 
tiate for  the  company.  67  N.  Y., 
377.  That  the  function  was  one 
he  could  depute  to  an  agent  is 
not  questioned  by  appellants. 

Order  affirmed,  with  $10  costs 
and  disbursements. 

Opinion  by  Smith,  P.  J.;  Bar- 
ker ^  Haight  and  Bradley^  JJ.^ 
concur. 

EQUITY.    CREDITORS.     PAR. 
TIES. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

Amariah  H.  Bradner  et  al., 
respts.i  V.  Joseph  B.  Holland  et 
al.,  impld.,  applts. 

Decided  June,  1884. 


The  fact  Uiat  the  property  sought  to  be 
reached  hj  creditor's  bill  is  owned  by  the 
judgment  debtors  in  severalty  is  no  ground 
of  objection  to  Joining  them  all  as  defend- 
ants. 

Appeal  from  interlocutory  judg- 
ment, entered  on  Special  Term 
decision  overruling  demurrer  to 
complaint  with  leave  to  defend- 
ants to  answer  on  terms. 

•  The  complaint  charges  that 
plaintiffs  recovered  judgment 
against  defendants  Holland ;  that 
execution  thereon  has  been  re- 
turned unsatisfied  ;  that  Melinda 
Butterfield  died,  bequeathing  to 
each  of  defendants  Holland  $4,000, 
and  appointing  defendant  Batter- 
field  her  executor.  The  relief  de- 
manded is  that  plaintiffs  have  a 
lien  upon  said  legacies,  with  in- 
junction, &c.  Defendants  Hol- 
land demurred  severally  on  the 
grounds,  (1.)  That  the  complaint 
fails  to  state  facts  suflScient  to 
constitute  a  cause  of  action.  (3.) 
That  there  is  a  misjoinder  of 
causes  of  action  therein  partica- 
larly  specified.  Defendant  Bat- 
terfield  does  not  appear. 

Oeo.  ForsteTy  for  applts. 
James  Woody  for  respts. 

Seld,  The  action  is  in  the  na- 
ture of  a  ci'editor^s  bill  to  reach 
property  of  judgment  debtors  not 
subject  to  levy  and  sale  by  execu- 
tion. It  is  at  least  proper  to  join 
the  judgment  debtors  as  defend- 
ants. 4  Paige,  309 ;  6  id.,  605. 
The  remedy  is  equitable  and  not 
unusual.  Old  Code,  §167;  New 
Code,  §484;  17  N.  Y.,  604. 

Distinct  rights  of  property  of 
each  of  two  or  more  defendants 
may  be  pursued  by  single  action 


Digitized  by 


Google 


NEW  YORK  WEEKLY  DIGEST. 


against  both  or  all  in  behaU  of 
creditors  to  whom  they  are  jointly 
liable  and  so  charged  by  judgment, 
for  the  purpose  of  obtaining  sales 
for  them  of  it.  6  Johns.  Ch.,  139; 
4  Cow.,  682;  17  N.  Y.,  60f5 ;  5 
Paige,  66;  20  Barb.,  378;  6  Abb. 
N.  C,  212.  Distinguishing  94  N. 
T.,  22. 

Defendants  contend  that  to  the 
alleged  cause  of  action  against  one 
defendant  Holland  and  Butter- 
field,  the  other  defendant  Holland 
is  not  a  party,  and  therefore  there 
is  a  misjoinder  of  causes  of  action. 
But  the  action  has  only  in  view 
the  reaching  and  applying  the 
property  of  the  judgment  debtors 
to  the  satisfaction  of  the  judg- 
ment, which  is  a  legitimate  pur- 
pose of  a  single  action  like  this. 
It  is  unnecessary  to  consider  the 
question  that  might  have  arisen  if 
Butterfield  had  demurred.  A 
person  may  not  be  improperly,  al- 
though unnecessarily,  made  a 
party  defendant  under  some  cir- 
cumstances.    2  Paige,  278. 

Judgment  affirmed,  with  costs, 
with  leave  to  defendants  to  with- 
draw demurrer  and  answer  in  20 
days  on  paying  costs. 

Opinion  by  Bradley ^  J.;  Smithy 
P.J.y  Barker  and  Haight,  JJ,, 
concur. 


NEGOTIABLE  SECURITIES. 
DEFENSE. 

N.Y.  Supreme  Court.    General 
Term.     First  Dept. 

Edward  Ellsworth,  exr.,  v.  The 
St.  Louis,  Alton  &  Terre  Haute 
RR.  Co. 

Decided  May  9,  1884. 
Vol.  lO.—No.  lea. 


The  right  of  a  bona  fide  holder  for  value  of 
a  negotiable  bond  issued  by  a  railroad  com- 
pany to  recover  thereon  is  not  affected  by 
the  fact  that  the  railroad  sold  the  bonds  at 
a  discount  contrary  to  the  provisions  of 
their  charter,  which  forbade  the  sale  of 
them  at  less  than  their  par  value. 

Motion  for  a  new  trial  upon  ex- 
ceptions ordered  to  be  heard  in  the 
first  instance  at  the  General  Term, 
after  a  verdict  directed  in  favor  of 
defendant. 

This  action  was  brought  to  re- 
cover the  amount  of  thirty  bonds 
of  the  sum  of  $1000  each,  made  by 
defendant,  payable  with  interest 
at  the  rate  of  ten  per  cent.  It  was 
not  asserted  on  behalf  of  defend- 
ant that  the  bonds  were  not  duly 
and  properly  executed,  or  that 
plaintiff  is  not  the  owner  of  them 
in  good  faith,  or  that  the  interest 
which  became  due  was  not  paid  by 
the  company  for  a  period  of  eight 
years,  and  up  to  the  Istof  March, 
1878.  The  defense  set  up  is  that 
by  the  charter  the  bonds  could  not 
be  sold  for  less  than  their  par  val- 
ue ;  that  these  bonds  were  sold  at 
90  per  cent,  or  less ;  that  such  sales 
were  illegal  and  void,  conferring 
upon  the  purchasers  no  right  to 
have  or  to  hold  them,  or  to  enforce 
them  against  defendant. 

TT.  A.  Coursen,  for  plff. 

G.  A.  Strong^  for  deft. 

Held^  Error.  The  right  of  plain- 
tiff, who  is  a  bona  fide  holder  for 
value  of  the  negotiable  bonds  in 
suit  issued  by  defendant,  to  recov- 
er is  not  affected  by  the  fact  that 
the  railroad  sold  the  bonds  at  a 
discount  contrary  to  the  provis- 
ions of  their  charter  which  for- 
bade the  sale  of  them  at  less  than 
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their  par  value.  1  Wall.,  93 ;  1 
Black,  386. 

Furthermore,  the  payment  of 
the  interest  upon  the  bonds  for  a 
period  of  eight  years  may  prop- 
erly be  regarded  as  a  direct  ratifi- 
cation of  the  act  of  the  company. 

Judgment  for  plaintiff. 

Opinion  by  Brady,  J.  ;  Danis, 
P.  /.,  and  Daniels^  J.,  concur. 


CONTRACT. 

N.  Y.  Supreme  Court.   General 
Term.     First  Dept. 

Thomas  L.  Vickers,  respt.j  v. 
Charles  G.  Moore,  applt. 

Decided  May  9,  1884. 

Plaintiff  agreed  to  print  and  deliver  to 
defendant  one  hundred  thousand  pam- 
phlets for  |400  He  in  fact  printed  and  de- 
livered ninety-seven  thousand,  three  hun- 
dred and  fifty.  Held,  That  the  delivery  of 
the  entire  100.000  pamphlets  was,  by  the 
contract,  made  a  condition  precedent  to 
plaintiff's  right  to  recover,  and  that  he 
could  not  recover  in  the  absence  of  any 
waiver  of  such  condition  precedent  for 
those  actually  delivered. 

Appeal  from  judgment  entered 
on  verdict  of  a  jury. 

This  action  was  brought  upon  a 
contract  made  between  plain riflf's 
assignor  and  defendant,  by  which 
the  former  agreed  to  print  and  de- 
liver to  the  latter  100,000  pam- 
phlets for  $400.  He  in  fact  printed 
and  delivered  97,350.  By  the  ver- 
dict at  circuit  plaintiff  was  allowed 
to  recover  for  the  pamphlets  actu- 
ally delivered. 

Freling  H,  Smith,  for  applt. 

A.  J.  Perry ^  for  respt. 

Held^  Error ;  the  contract  was 
an  entii'ety  and  plaintiff  did  not 


perform  it,  nor  is  any  excuse  given 
for  not  performing  it. 

From  the  evidence  there  was  no 
ground  to  claim  that  defendant 
consented  to  receive  the  97,350  as 
a  performance  of  the  contract  upon 
any  ground.  He  refused  to  receive 
any  of  them,  as  not  being  in  per- 
formance of  the  contract.  It  was 
the  duty  of  plaintiff's  assignor  to 
proceed  and  complete  the  contract 
under  such  circumstances  before 
bringing  any  action,  and  the  mo- 
tion to  dismiss  the  complaint 
should  have  been  granted. 

Furthermore,  from  the  evidence 
it  appears  that  the  work  was  done 
improperly,  and  that  defendant 
protested  against  the  character  of 
the  work  and  seems  to  have  been 
not  willing  to  accept  it.  The  ver- 
dict to  the  contrary  was  unsup- 
ported by  the  evidence. 

Judgment  reversed  ;  new  trial 
granted,  with  costs  to  abide  the 
event. 

Decision  by  Davis^  P.  J.  ;  Bra- 
dy and  Daniels,  JJ.^  concur. 


LEGACIES.       PERPETUITIES. 
JUDGMENT. 

N.Y.  Supreme  Court.     General 
Term.    First  Dept. 

Asa  L.   Sb.ipman,   exr.,  respt, 
V.  Isabella  G.  Rollins  et  al.,  appUs. 

Decided  May  9,  1881 

A  voluntary  unincorporated  association  is  in- 
capable of  taking  a  legacy,  and  a  legacy  be- 
queathed to  such  an  association  is  invalid, 
and  the  property  so  bequeathed  vests  in  the 
testator's  next  of  kin  if  not  otherwise  dis- 
posed of,  and  the  subsequent  incorporation 
of  the  association  will  not  divest  the  title 
of  the  next  of  kin. 
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The  testator  bequeathed  to  his  wife  the  in- 
come of  a  certain  portion  of  his  real  estate 
for  life  and  directed  his  executors  to  sell  so 
much  of  the  remainder  of  said  real  estate 
as  should  be  necessary  to  create  a  fund 
which  woald  produce  an  income  of  91,600, 
which  he  directed  to  be  paid  to  his  wife  for 
life,  and  after  her  death  he  directed  tlie  re- 
mainder of  his  real  estate  to  be  sold  and  a 
fund  created  which  should  be  divided  into 
eight  portions.  The  will  then  contained 
the  following  clause  :  "  One  portion  I  give 
to  the  American  and  Foreign  Christian 
Union."  EM,  That  the  legacy  to  said 
American  and  Foreign  Christian  Union 
vested  at  the  death  of  the  testator. 

The  will  also  contained  the  followine  clause: 
"Two  other  portions  I  give  to  the  first 
Reformed  L<»w  Dutch  Church  that  may  be 
built  after  the  year  1856  between  the  Fifth 
avenue  and  the  East  River  and  Seventy- 
ninth  and  Ninety-fifth  streets."  HM,  That 
if  this  legacy  was  contingent  it  created  an 
unlawful  suspension  of  alienation. 

When  a  judgment  in  an  action  establishes  a 
right  of  a  person  not  a  party  to  such  action, 
such  person,  although  he  is  not  bound  by 
said  Judgment,  may  elect  to  take  advantage 
of  it,  and  if  he  does  so  the  parties  to  the 
action  are  bound  by  it. 

Appeal  from  jadgment  recov- 
ered at  Special  Term. 

This  action  was  brought  by 
plaintiff  as  surviving  executor  to 
obtain  the  direction  of  the  coart 
for  the  distribution  of  so  much  of 
the  estate  as  remained  undistrib- 
uted. The  testator  bequeathed  to 
his  wife  the  income  of  a  certain 
portion  of  his  real  estate  for  life, 
and  directed  his  executors  to  sell 
so  much  of  the  remainder  of  said 
real  estate  as  should  be  necessary 
to  create  a  fund  which  would  pro- 
duce an  income  of  $1,S00,  which  he 
directed  to  be  paid  to  his  wife  for 
life,  and  after  her  death  he  directed 
the  remainder  of  his  real  estate  to 
be  sold  and  a  fund  created  by  add- 
ing   the    proceeds     to    the    sum 


already  set  aside  to  produce  the 
iucome  of  $1,600,  and  that  such 
sum  should  then  be  divided  into 
eight  equal  portions.  The  will 
then  contained  the  following 
clause:  '*One  portion  I  give  to 
the  American  and  Foreign  Chris- 
tian Union  *  *."  At  the  time 
of  the  testator's  death  this  Union 
wasa  voluntary  unincorporated  as- 
sociation, but  it  had  become  incor^ 
porated  before  the  death  of  his 
widow  and  consequently  tefore 
the  time  set  for  the  payment  of 
the  legacy  to  it. 

J.  H.  K.  Blauvelt,  Ja^,  K. 
Hilly  Wing  &  Shovdy  and  AJfred 
Hoe^  for  applts. 

H.  P.  AlleUy  Ohas.  H.  EnoXy 
8.  H.  Thayer  and  John  E.  Par- 
sons^ for  respts. 

Heldy  That  the  legacy  to  the 
American  and  Foreign  Christian 
Union  was  designed  to  become 
vested  immediately  upon  the  death 
of  the  testator,  Jarman  on  WiUs, 
6  Am.  Ed.,  836,  and  Note  I.  ;  31 
N.  Y.,  674,  689  ;  4  Abb.  N.  C, 
317,  387;  2  Com.,  73;  71  N.  Y., 
92-100;  76  id.,  133;  43  id.,  303, 
368-9  ;  and,  since  at  that  time  the 
legatee  was  a  voluntary  unincorpo- 
rated association,  it  was  incapable 
of  taking  the  share  bequeathed  to 
it,  46  N.  Y.,  144;  1  Keyes,  661, 
667;  43  N.  Y.,  264-260;  88  id., 
371-376;  and  consequently  the 
amount  of  such  bequest,  being 
otherwise  undisposed  of,  vested  in 
the  next  of  kin  of  the  testator,  and 
after  so  vesting  their  title  could 
not  be  disturbed  by  the  subse- 
quent incorporation  of  the  society. 

The  will  also  contained  the  fol- 
lowing clause  :    "  Two  other  por- 
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tions  I  give  to  the  first  Reformed 
Low  Dutch  Church  that  may  be 
built  after  the  year  1866  between 
the  Fifth  avenue  and  the  East 
River  and  Seventy -ninth  and 
Ninety -fifth  streets. 

Held,  That  if  the  above  bequest 
should  be  held  to  be  contingent  it 
would  not  promote  the  interests  of 
the  society  claiming  it  which  was 
unincorporated  at  the  time  of  the 
testator's  decease,  for  in  that  case 
it  would  be  invalid  as  oreating  an 
unlawful  suspension  of  alienation. 
2  R.  S.,  6th  ed.,  1167,  §§  1-2  ;  43 
N.  Y.,  254-260. 

A  legacy  was  also  given  by  the 
testator  to  the  Woman's  Hospital 
Association,  and  its  right  to  such 
legacy  was  resisted  in  this  action. 
It  appeared  that  a  previous  action 
had  been  brought  by  the  execu- 
tors in  which  their  obligation  to 
pay  this  legacy  had  been  drawn  in 
question  and  in  which  it  was  ad- 
judged that  it  was  a  valid  bequest. 
The  corporation,  however,  was  not 
a  party  to  said  action  and  it  was 
claimed  by  the  executor  that,  as 
the  judgment  therein  was  not 
binding  upon  said  corporation,  it 
was  not  binding  upon  him  on  the 
ground  that  it  should  bind  both  or 
neither. 

JETeld,  That  it  was  within  the 
power  of  the  association  to  accept 
the  binding  obligation  of  the  judg- 
ment as  fully  and  completely  as 
though  it  had  been  a  party  to  the 
action,  and  having  done  so  the 
parties  to  said  action  could  not 
object  to  the  validity  of  the  judg- 
ment. 

Judgment  reversed  so  far  as  it 
directed  payment  to  the  American 


and  Foreign  Christian  Union  and 
certain  other  corporations  situated 
in  a  like  manner  and  the  legacies 
bequeathed  to  them  directed  to  be 
distributed  among  the  next  of  kin; 
otherwise  afllrmed. 

Opinion  by  Daniels ^  J.;  Batis, 
P.  J.,  and  Brady,  J.,  concur. 


INJUNCTION.     NUISANCE. 

N.  Y.  Supreme  Court.    Gkn^ebal 
Term.    First  Dept. 

George  G.  Hallock  et  al.,  exrs., 
et  al.,  appUs.^  v.  Rachel  Scheyer 
et  al.,  respts. 

Decided  May  29,  1884. 

An  injunction  may  issue  to  restrain  a  nui- 
sance, as  the  remedy  in  equity  is  more  ad- 
equate and  better  adapted  to  reach  the 
justice  of  the  case  than  a  mere  actional 
law  for  the  recovery  of  damages. 

Defendants,  whose  store  adjoined  that  of  the 
plaintiff  Baranski,  in  Grand  street,  New 
York  City,  erected  a  showcase,  sign  and 
fence  eight  feet  and  a  half  high  and  four  feet 
wide,  out  on  the  walk  in  front  of  his  store, 
which  obstruction  projected  three  feet  upon 
the  sidewalk  beyond  the  front  line  of  the 
adjoining  building,  so  as  to  exclude  from 
view  Baranski's  show  window  and  store 
from  persons  approaching  from  one  direc- 
tion, thereby  tending  to  exclude  his  cus- 
tomers from  it,  and  to  injure  his  business. 
Held,  A  proper  case  for  an  injunction  re- 
straining the  continuance  and  maintenance 
of  the  nuisance  and  illegal  obstruction 
erected  by  defendant,  and  that  Baranski. 
who  was  a  lessee  of  the  building,  did  not 
impair  his  right  to  relief  by  joining  with 
him  the  executors  of  his  lessor,  as  they 
may  properly  be  regarded  as  parties  in 
interest,  as  the  obstruction  tends  to  lessen 
the  rental  value  of  their  premises. 

Appeal  from  order  denying  mo- 
tion for  an  injunction. 

The  plaintiff  Baranski  and  de- 
fendants are  occupants  of  adjoin- 
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ing  stores  upon  Grand  street,  and 
partially  engaged  in  the  same  line 
of  business.     It  was  shown  by  the 
complaint  and  sustained  by  the 
affidavits    that   defendants    have 
placed  a  show  case,  sign  and  fence, 
extending   from    their   store  out 
upon  the  sidewalk  in  such  manner 
and   to  such    height— the  height 
being  eight  and  a  half  feet,  and 
the  width  four  feet,  and  the  pro- 
jection in  front  of  the  store  out  on 
the  sidewalk  being   three   feet — 
as  to  obstruct  the  light  and  ob- 
scure the  view  of  Baranski's  show 
window  and  of  his  store,  thereby 
tending  to  exclude  his  customers 
from  it. 
Benjamin  H,  Baylis,  forapplts. 
Bogart  &  Hathaway,  for  respts. 
Held^    That    the    court    below 
erred  in  denying  the  motion  for 
m\ViX{Qi\or\  pendente  lite  ;  that  the 
facts   established  a    proper    case 
therefor. 

That  an  injunction  may  issue  to 
restrain  a  nuisance,  and  the  rem- 
edy in  equity  is  more  adequate 
and  better  adapted  to  reach  the 
justice  of  the  case  than  a  mere  ac- 
tion at  law  for  the  recovery  of 
damages.  1 3  Pick. ,  169 ;  4  Kern. , 
506,  526.  A  suit  or  suits  for 
damages  would  not  afford  an  ad- 
equate remedy. 

The  action  was  not  defective  be- 
cause the  executors  of  the  lessor 
were  also  made  parties.  Hilliard  on 
Injunctions,  3d  ed.,  332.  They  had 
an  interest  in  securing  the  rental 
value  of  the  property,  and  as 
such  cannot  be  regarded  as  en- 
tire strangers  to  the  controversy, 
for  a  continuance  of  the  obstruction 
mast  to  a  certain  extent  reduce 


the  value  of  the  occupancy  of  the 
property.  But  if  they  were  not 
proper  parties,  as  long  as  the 
tenant  himself  is  a  plaintiff  in  the 
action,  and  has  a  well-grounded 
cause  of  complaint,  he  may  main- 
tain it  for  the  relief  he  may  be 
able  to  secure,  although  the  com- 
plaint in  the  end  may  be  dismissed 
as  to  the  executors.  The  fact  that 
they  may  have  been  joined  as  un- 
necessary parties  in  the  action 
forms  no  legal  impediment  in  his 
way  to  that  redress  which  the  na- 
ture of  the  case  indicates  him  to 
be  entitled  to  claim. 

Order  reversed  and  motion  for 
injunction  granted,  upon  the  usual 
undertaking  being  given  in  the 
sum  of  $400,  and  the  plaintiffs 
should  be  awarded  costs  and  dis- 
bursements on  this  appeal. 

Opinion  by  Daniels^  J.;  Davis ^ 
P.  J.,  and  Brady  J  /.,  concur. 


NEW  TRIAL. 

N.  Y.  Supreme  Court.    Generai 
Tkbm.    First  Dept. 

Robert  J.Anderson,r^^^<.,v.The 
Market  National  Bank,  applt. 

Decided  May  9,  1884. 

A  new  trial  will  not  be  ordered  on  the  ground 
that  counsel  was  surprised  at  the  ruling  of 
the  trial  Judge  upon  a  point  of  law. 

The  law  exacts  great  diligence  from  parties 
in  discovering  and  obtaining  their  evidence, 
and  if  they  fail  to  exercise  it  and  are  de- 
feated because  of  that  failure,  the  result 
cannot  be  avoided  by  an  application  for  a 
new  trial  on  the  ground  of  newly  discov- 
ered evidence. 

If,  after  the  trial  of  an  action  and  verdict 
against  the  defendant,  facts  are  discovered 
by  the  defendant  which  would  have  con- 
stituted a  defense,  and  which  were  not  con- 
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nected  in  any  form  with  the  Bubject-matter 
of  the  action  or  of  the  plaintiff's  claim  as  it 
was  made  and  understood  in  the  action, 
but  were  entirely  extraneous  and  outside  of 
the  investigations  which  would  ordinarily 
be  expected  to  be  made  in  the  course  of 
Kuch  a  controversy,  and  formed  other  and 
distinct  transactions  in  which  neither  the 
defendant  nor  his  counsel  participated,  a 
new  trial  will  be  granted,  upon  the  defend- 
ant's application,  to  allow  him  to  prove 
such  facts  in  defense,  and  be  will  be  per- 
mitted to  amend  his  answer  so  as  to  set 
them  up. 

Appeal  from  order  denying  a 
motion  for  a  new  trial  on  the 
ground  of  surprise  and  newly  dis- 
covered evidence. 

This  action  was  brought  to  re- 
cover the  amount  of  two  checks 
delivered  by  plaintiffs  to  one  H. 
to  take  up  two  promissory  notes. 
Instead  of  using  the  checks  for 
this  purpose  H.  transferred  them 
to  defendant,  which  collected  and 
received  the  money  on  them  and 
paid  out  a  portion  thereof  on  ac- 
count of  H.  before  notice  was  given 
to  it  of  their  misappropriation. 
After  that  payment,  but  before 
defendant  had  parted  with  any 
further  amount  of  the  proceeds  of 
these  cheeks,  the  evidence  tended 
to  show  that  notice  was  given  to 
it  of  their  diversion  and  a  demand 
made  on  behalf  of  che  plaintiffs 
for  the  balance  of  their  proceeds. 
The  evidence  also  tended  to  show 
that  subsequent  to  such  notice  and 
demand  defendant  applied  a  por- 
tion of  said  balance  to  the  pay- 
ment of  a  preceding  indebtedness 
of  H.  to  it  and  then  paid  over  the 
balance  to  the  general  assignee  of 
H.,  who  had  in  the  meantime 
made  a  general  assignment.  The 
verdict  rendered  in  this  action  was 


for  the  balance  of  the  checks  re- 
mnining  in  the  hands  of  defendant 
at  the  time  of  the  notice  and  de- 
mand above  referred  to. 

The  ground  of  surprise  on  which 
a  new  trial  was  asked  was  the 
ruling  of  the  court  that  defendant 
was  liable  for  this  balance  under 
the  circumstances. 

Abram  Wakeman^  for  applt. 

Hastus  a.  Bansom,  for  respt, 

Held^  That  as  that  was  a  legal 
point  the  remedy  for  its  correc- 
tion, if  it  was  erroneons,  was  by 
a  different  coui-se  of  proceeding. 
That  it  would  form  in  and  of  it- 
self a  proper  foundation  either 
for  an  application  for  a  new  trial 
or  an  appeal  from  the  judgment, 
and  to  those  remedies  defendant 
was  confined. 

The  newly  discovered  evidence 
relied  upon  as  a  ground  tor  a  new 
trial  was  that  defendant's  presi- 
dent could  testify  that  no  demand 
was  made  for  the  proceeds  of  the 
checks  until  after  the  payment  of 
the  final  residue  to  the  general  as- 
signee of  H.  and  that  plaintiff  bad 
made  a  statement  of  his  entire 
claims  against  H.,  including  that 
for  the  diversion  of  these  che^cks, 
to  his  assignee  and  had  received  a 
dividend  from  said  assignee  upon 
the  basis  of  said  statement.  No 
reference  was  made  in  the  com- 
plaint to  the  receipt  of  this  divi- 
dend, and  the  notice  of  applica- 
tion for  a  new  trial  included  notice 
of  a  motion  to  amend  the  answer 
so  as  to  set  up  these  facts  as  a  de- 
fense. 

Beld^  That,  as  to  the  evidence 
of  defendant's  president,  if 
that  degree  of  diligence  which  is 
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rt*quired  to  be  observed  in  the  con- 
duct of  legal  proceedings  had  been 
exercised  in  this  case,  his  impor- 
tance as  a  witness  wonid  have  been 
discovered,  as  his  evidence  was 
upon  an  important  part  of  the 
controversy  and  he  was  within 
reach  of  defendant  and  its  coun- 
sel. 

That  the  law  exacts  great  dili- 
gence from  parties  in  discovering 
and  obtaining  their  evidence,  and 
if  I  hey  fail  to  exercise  it  and  snfiFer 
defeat  because  of  that  failure,  the 
result  cannot  be  avoided  by  an 
application  of  this  description. 

That  by  receiving  a  dividend 
upon  the  basis  of  his  entire  claims 
against  H.  plaintiff  to  that  extent 
received  satisfaction  of  the  de- 
mands recovered  in  this  action,and 
it  would  be  unjust  to  permit  him 
to  retain  that  benefit  and  still  en- 
force another  payment  of  the  same 
amount  against  defendant,  and  a 
new  trial  should  be  ordered  to 
correct  such  injustice,  and  since 
the  facts  constituting  this  defense 
were  not  connected  in  any  form 
with  the  subject-matter  of  the  ac- 
tion or  of  plaintiflPs  claim  as  it 
was  made  and  understood  in  the 
action,  but  were  entirely  extrane- 
ous and  outside  of  the  investiga- 
tions which  would  ordinarily  be 
expected  to  be  made  in  the  course 
of  such  a  controversy,  and  formed 
other  and  distinct  transactions  in 
which  neither  defendant  or  its 
counsel  participated,  defendant 
was  not  in  default  for  failing  to 
discover  their  existence  earlier 
than  it  did.  That  since  an  order 
directing  a  new  trial  could  be 
rendered  effectual    only   by    per- 


mitting the  above-mentioned  facts 
to  be  set  up  in  the  answer  by 
amendment,  and  since  the  notice 
was  broad  enough  to  include  that 
relief,  an  ordei  should  be  entered 
to  the  above  effect. 

Ordered  accordingly. 

Opinion  by  Daniels^  J.;  Davis ^ 
P.  •/.,  and  Haight^  J,^  concur. 


DEPOSITIONS. 

N.  Y.  Supreme  Court.   General 
Term.    First  Dept. 

In  re  expected  action  of  John 
A.  Morris  et  al.,  admrs.,  opj^Z^^., 
V.  Edward  Matthews,  respt. 

Decided  May  29,  1884. 

Section  872,  Code  Civ.  Pro.,  does  not  sanc- 
tion the  granting  of  an  order  before  tlie 
commencement  of  an  action  for  tbe  exami- 
nation of  the  defendant  in  an  expected  ac- 
tion when  such  examination  is  professedly 
sought  for  the  purpose  of  securing  infor- 
mation upon  which  a  complaint  against  him 
might  be  framed,  and  when  there  is  no  ob- 
stacle in  the  way  of  the  plaintiffs  in  such 
expected  action  immediately  commencmg 
it,  and  no  necessity  is  shown  for  tal&ing  the 
examination  of  the  expected  defendant  in 
order  to  perpetuate  his  testimony. 

Appeal  from  an  order  setting 
aside  an  order  for  the  examination 
of  Edward  Matthews  as  a  party 
to  an  expected  action. 

The  order  for  the  examination 
of  Matthews  was  granted  npon 
affidavits  stating  substantially 
that  the  representatives  of  one  H., 
deceased,  were  about  to  commence 
an  action  against  said  Matthews 
for  legal  services  which  they  had 
reason  to  believe  were  rendered 
said  Matthews  by  said  H.,  and 
that    they    were  ignorant  of   thp 
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amonnt  and  value  of  such  services, 
and  that  the  only  person  having 
knowledge  upon  the  subject  was 
said  Matthews,  and  his  examina- 
tion was  necessarj'^  in  order  to  en- 
able them  to  frame  their  com- 
plaint. 

W.  M.  RosehauU,  for  applts. 

JoJin  W.  Fiske^  for  respt. 

Held,  That  §872  of  the  Code  of 
Civil  Procedure  does  not  sanction 
the  granting  of  an  order, before  the 
commencement  of  an  action,  for 
the  examination  of  the  defendant 
in  an  expected  action  when  such 
examination  is  professedly  sought 
for  the  purpose  of  securing  infor- 
mation upon  which  a  complaint 
against  him  pight  be  framed,  and 
when  there  is  no  obstacle  in  the 
way  of  the  plaintiffs  in  such  ex- 
pected action  immediately  com- 
mencing it,  and  no  necessity  is 
shown  for  taking  the  examination 
of  the  expected  defendant  in  order 
to  perpetuate  his  testimony.  64 
N.  Y.,  120;  29  Hun,  460. 

That  the  affidavits  upon  which 
the  order  for  the  examination  were 
granted  were  based  almost  entirely 
upon  information  and  surmises, 
and  for  that  reason  were  likewise 
wholly  insufficient  to  sustain  the 
order  obtained  upon  them.  65 
N.  Y.,  581 ;  78  N.  Y.,  252,  268. 

Order  affirmed. 

Opinion  by  Daniels,  J.;  Davis, 
P.  J.,  concurs. 


EVIDENCE.     DEPOSITIONS. 

N.  Y.  Supreme  Court.    General 
Term.     First  Dept. 

Saly  T.  Mayer  et  al.,  applis.,  v. 
Ferdinand  Ehrlich  et  al.,  respts. 


Decided  May  9,  1884. 

The  provisions  of  §  880  of  the  Code,  requir 
ing  that  the  depositions  of  a  party  exam- 
ined before  trial  shaU,  T?hen  completed,  be 
carefully  read  and  subscribed  by  the  person 
examined  and  certified  by  the  judge  or 
referee  taking  it,  and  also  within  ten  dajs 
thereafter  be  filed  in  the  office  of  the  clerk, 
is  a  provision  for  the  benefit, so  far  as  the  re- 
quirement that  the  deposition  shall  be  filed, 
of  the  party  examined,  and  the  provision 
requiring  the  deposition  to  be  filed  may  be 
waived  by  the  party  examined,  and  ia 
waived  by  his  accepting  and  assenting  to  a 
stipulation  leaving  the  examination  open 
for  his  further  cross-examination  on  two 
days*  notice  to  the  opposite  party.  And  it 
is  error  for  the  trial  court  under  such  cir- 
cumstances to  exclude  the  deposition  as 
evidence  for  the  reason  that  the  same  was 
not  filed  in  the  office  of  the  cleric  under  the 
provisions  of  §  880  of  the  Code,  supra. 

Appeal  from  a  judgment  rendered 
upon  the  dismissal  of  the  com- 
plaint at  circuit. 

Action  to  recover  damages  sas- 
tained  by  reason  of  the  false  rep- 
resentation alleged  to  have  been 
made  by  defendants  by  which 
plaintiffs  were  induced  to  sell 
wares  and  merchandise  to  an 
amount  stated.  The  learned  jus- 
tice presiding  in  the  court  below 
dismissed  the  complaint  upon  the 
ground,  as  appears  from  his  opin- 
ion, that  the  testimony  did  not 
establish  the  charge  of  false  rep- 
resentations. He  thought  there 
was  not  sufficient  evidence  affect- 
ing that  question  to  require  that 
it  should  be  submitted  to  the  jury. 

In  the  course  of  the  trial  plain- 
tiffs offered  portions  of  the  deposi- 
tion of  the  defendants  taken  before 
trial.  Such  deposition  was  ex- 
cluded on  the  ground  that  the 
same  had  not  been  filed  with  the 
clerk    according    to   the  reqnire- 
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ments  of  the  statute,  and  excep- 
tion was  taken  to  such  ruling.  It 
appeared  in  evidence  that  after 
the  examination  before  trial  had 
been  concluded  apparently,  the 
following  stipalation  was  signed 
by  the  parties:  *^  Defendants' 
counsel  may  cross-examine  de- 
fendants or  either  of  them  at  any 
time,  on  one  day's  notice  to  plain- 
tiflfs'  attorney ;  but  for  the  pur- 
poses of  the  order  entered  this 
day  this  examination  herein  shall 
be  closed." 

Ira  Leo  Bamberger^  for  applts. 

Francis  B.  Chedsey^  for  respts. 

Held^  That  the  court  erred  in 
excluding  the  deposition  offered 
by  plaintiff's  attorney. 

The  statutory  provision  in  ref- 
erence to  the  filing  of  the  deposi- 
tion is  one  which  may  be  waived 
by  the  adverse  party,  and  was  in 
effect  waived  by  defendants  herein 
securing  as  they  did  the  right  of 
cross-examination,  at  any  time, 
apon  one  day's  notice — a  provis- 
ion which  rendered  it  perfectly 
justifiable  to  withhold  the  deposi- 
tion from  the  files  of  the  court. 

The  provisions  of  the  statute  are 
safeguards  created  for  the  benefit 
of  the  party  examined  and  are 
audi  as  could  be  waived. 

The  evidence  contained  in  the 
deposition  on  behalf  of  plaintiffs 
seem  to  have  had  some  bearing 
upon  the  question  of  fraud.  At 
all  events,  it  is  impossible  for  us 
to  say  that  the  exclusion  of  the 
deposition  could  not  by  any  pos- 
sibility have  prejudiced  plaintiffs' 
case. 

Judgment  reversed  and  new  trial 
ordered,  costs  to  abide  the  event. 

Vol.  19-No.  16b. 


Opinion  by  Brady,  J.  ;  Davis^ 
P.  J.,  and  Daniels  J.,  concur. 


N. 


EVIDENCE. 

Y.  Supreme  Court.  General 
Term.    First  Dept. 


Helen  Schell,  respts  v.  Wm. 
Cockcroft,  appU, 

Decided  May  9,  1884. 

In  an  action  on  a  promissory  note  the  bor- 
rower testified  that  the  loan  was  procured 
from  plaintiff  through  the  agency  of  8., 
and  testified  to  conversations  occurring  be- 
tween himself  and  8.  at  the  time  of  procur- 
ing  the  loan.  Plaintiff  subsequently  testi- 
fied that  the  transaction  took  place  directly 
between  the  borrower  and  herself,  and 
thereupon  the  evidence  of  the  conver- 
sations between  the  former  and  8.  were 
stricken  out  by  the  referee  before  whom  the 
action  was  tried  as  not  having  been  con- 
nected with  plaintiff.    Held,  Error. 

A^ppeal  from  judgment  entered 
upon  the  report  of  a  referee. 

The  action  viras  brought  to  re- 
cover the  amount  of  two  promis- 
sory notes  made  by  defendant  to 
renew  notes  previously  made  by 
the  firm  of  Fellows,  Holmes  & 
Clapp,  on  which  defendant  was 
an  indorser.  Robert  Fellows,  who 
was  a  member  of  said  firm,  and 
who  made  the  notes  in  its  name, 
testified  that  the  loan  from  plain- 
tiff was  procured  and  the  notes 
made  through  the  agency  of  one 
Robert  Schell,  and  gave  the.  de- 
tails of  the  transaction  as  he 
claimed  it  to  have  been,  including 
what  was  said  and  done  by  Rob- 
ert Schell.  Plaintiff,  however, 
testified  that  the  transactions  of 
the  loan  were  had  directly  between 
Fellows   and    herself,    and    that 
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Schell  had  nothing  to  do  with 
it.  Therenpon  plaintiff's  coansel 
moved  to  strike  one  the  testimony 
of  Fellows  as  to  conversations  be- 
tween him  and  Schell  on  the 
ground  that  defendant  had  failed 
to  connect  plaintiff  therewith,  and 
as  improper  and  incompetent, 
which  motion  was  granted  by  the 
referee  before  whom  the  action 
was  tried. 

Enoch  L.  Fancher^  for  applt. 

John  Delahunty^  for  respt. 

Held^  Error;  that  upon  the  evi- 
dence a  question  of  fact  was  raised 
as  to  whether  plaintiff  or  Fellows 
correctly  stated  the  manner  in 
which  the  contract  was  made,  and 
it  was  not  a  proper  mode  of  deter- 
mining that  question  to  accept  the 
statements  of  plaintiff  as  true  and 
strike  out  the.  portions  of  Fellows' 
evidence  relating  to  conversations 
with  Schell.  That  he  should  have 
denied  the  motion  and  nltimately 
determined  the  question  in  decid- 
ing the  case  as  to  which  of  these 
witnesses  had  given  the  correct 
version  of  the  transaction.  That 
if  he  found  that  Fellows  was  cor- 
rect, then  the  evidence  stricken 
out  would  have  been  admissible 
as  res  gestcR.  That  if  he  found, 
on  the  other  hand,  that  plaintiff 
was  correct,  he  would  necessarily 
reject  the  evidence  of  Fellows. 
That  it  was  material  that  until  it 
came  to  the  point  where  such  a 
determination  must  be  given,  the 
evidence  should  remain  in  the 
case  for  his  consideration,  and  that 
by  striking  it  out  at  the  time  and 
in  the  manner  he  did  he  commit- 
ted an  error  for  which  the  judg- 


ment should  be  reversed  and  a  new 
trial  ordered. 

Ordered  accordingly. 

Opinion  by  Davis,  P.  J.;  Darir 
iels  and  Haight^  JJ.^  concur. 


PRACTICE.    PLEADING. 

N.  Y.  Supreme  Court.  General 
Terbc.     First  Dept. 

The  Pratt  Manf  g  Co.,  respt.,  v. 
The  Jordan  Iron  &  Chemical  Go.» 
applL 

Decided  May  29,  1884. 

An  answer  which  does  not  deny  any  of  tbe 
material  allegations  of  the  complaint  nor 
that  the  defendant  has  knowledge  or  infor- 
mation sufficient  to  form  a  belief  of  eitlier 
of  the  allegations  contained  in  the  com- 
plaint should  be  stricken  out  on  motion 
for  that  purpose. 

Appeal  from  judgment  recov- 
ered on  an  order  striking  out  the 
defendant's  answer. 

The  answer  of  the  defendant 
which  was  stricken  oat  was  in  the 
following  form : 

The  defendant,  answering  the 
complaint  of  the  plaintiff,  npon 
information  and  belief,  alleges : 

First— 'TXx^t  it  admits  that  both 
plaintiff  and  defendant  are  domes- 
tic corporations. 

Second. — It  denien  each  and 
every  other  allegation  in  said  com 
plaint  contained. 

Wherefore,  the  defendant  de- 
mands judgment  that  the  com- 
plaint be  dismissed  with  costs. 

Dill  <ft  Ghandler^  for  applt. 

Charles  H.  Kruox^  for  respt. 

Held^  That  the  answer  was  not 
framed  nor  made  in  oompliance 
with  the  reqoirementB  of  §  600  of 
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the  Code.  The  defendant,  by  its 
answer,  did  not  deny  that  it  had 
knowledge  or  information  suffi- 
cient to  form  a  belief  of  either  of 
the  allegations  in  the  complaint, 
nor  did  it  deny  in  direct  terms 
either  of  snch  allegations.  The 
allegations  of  the  complaint  nn- 
controverted  are  to  be  taken  as 
true.     Code,  §6227. 

No  issue  was  created  in  the  case 
and  the  court  was  right  in  stiiking 
out  the  answer,  88  N.  Y.  Supe- 
rior Ct.,  423  ;  62  N.  Y.,  651,  and 
as  no  merits  have  been  sworn  to, 
no  leave  to  serve  a  further  answer 
to  the  complaint  can  be  directed. 

Judgment  and  order  affirmed, 
with  costs  and  disbursements,  but 
without  prejudice  to  a  motion  on 
the  merits  for  leave  to  serve  an 
answer. 

Opinion  by  DanielSy  J.;  Davis, 
P.  J.,  and  Brady,  J.,  concur. 


BANKRUPTCY.    BAR. 

N.  Y.  Supreme  Court.    General 
Term.    Fourth  Dept. 

Jonah  D.  Decker,  respt.,  v. 
James  Kitchen,  applt. 

Decided  May,  1884. 

The  words  "  I  owe  you  a  claim.  I  shall  pay 
it  every  dollar  I  owe  you.  I  am  under 
great  moral  obligations  to  you  and  I  shall 
pay  it/'  are  sufficient  to  revive  a  debtor's 
liabilily  to  pay  a  debt  which  had  been 
barred  by  his  discharge  in  bankruptcy. 

Appeal  from  judgment  upon 
verdict  at  Circuit,  and  also  from 
order  of  Special  Term  denying 
motion  for  new  trial. 

Action  to  recover  the  balance  of 
an    account,     owed    by     James 


Kitchen  &  Co.,  of  which  firm  de- 
fendant was  a  member.  The  only 
defense  is  defendant's  discharge 
in  bankruptcy.  PlaintiflF  relies  for 
a  recovery  wholly  upon  defend- 
ant's promise  to  pay  the  debt, 
made  since  the  discharge.  Imme- 
diately after  the  certificate  of  dis- 
charge was  granted  these  parties 
had  interviews  concerning  the  debt 
and  plaintiff's  ability  to  collect  it 
from  defendant's  partner  Dorn, 
against  whom  suit  was  begun,  re- 
sulting in  a  judgment  against  Dorn 
individually.  After  that,  plaintiff 
testified,  in  an  interview  with  de- 
fendant, he  said  he  did  not  think 
Dorn  would  ever  do  anything 
about  paying  the  debt.  Plaintiff 
then  asked  defendant  to  give  him 
a  note  at  sixty  days,  and  said  he 
would  try  to  get  it  discounted  ; 
defendant  replied  that  he  would, 
and  also  remarked,  ^^I  will  do 
anything  for  you,  Mr.  Decker, 
that  is  in  my  power  to  do;"  he 
then  drew  the  note,  payable  to 
plaintiff's  order,  thereupon  re- 
marking, *'  I  think  I  can  get  this 
note  discounted  at  the  First  Na- 
tional Bank  of  New  York  City,  for 
you.  I  do  some  business  in  that 
bank,"  and  he  applied  to  that  and 
several  other  banks,  to  procure  a 
discount,  and  failed,  and  the  note 
remained  in  his  hands.  Subse- 
quently this  suit  was  begun,  and 
on  the  same  day,  in  the  presence 
of  the  person  who  served  the 
papers,  and  of  plaintiff's  attorney, 
defendant  said  to  plaintiff,  hold- 
ing the  paper  which  had  been 
served  in  his  hand,  ^'  What  is 
this,  Mr.  Decker  ? "  Plaintiff  re- 
plied, '^  It  is  a  notice  to  pay  upon 
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that  judgment  I  got  against  Dorn;" 
defendant  said,  ''  What  is  the  use 
of  chat  ?  I  owe  yoa  a  claim  ;  I 
shall  pay  it,  every  dollar  I  owe 
yoa ;  I  am  under  greater  moral 
obligations  to  you  than  any  man 
I  owe  a  cent  to,  and  I  shall  pay 
it."  On  the  same  day,  at  another 
place,  defendant  said,  '^  Mr. 
Decker,  it  is  unnecessary  for  you 
to  have  served  this  paper  upon 
me  ;  you  have  always  treated  me 
with  the  utmost  kindness  and 
courtesy  and  I  will  never  forget 
your  friendship  or  your  kindness. 

1  have  got  rid  of  that  Nathan 
claim.  I  have  gone  through  bank- 
ruptcy and  I  never  intended  to 
harm  you.  I  never  intended  to 
injure  you  or  repudiate  my  obli- 
gation to  you."  Defendant  de- 
nied that  he  ever  promised  to  pay 
the  original  debt. 

Theodore  Bacon,  for  applt. 

Jonah  D.  Decker,  respt.  in  per- 
son. 

Held,  That  the  evidence  of  a 
suflScient  promise  to  sustain  the 
recovery  is  found  in  plaintiff's 
evidence.  Defendant's  words  may 
be  construed  as  being  used  in  the 
present  tense,  implying  a  special 
promise  and  not  based  on  any  con- 
dition, and  this  is  enough.  7 
Gray,  460;  7  Gush.,  462;  18  Wall., 
U.  S.,  1;  68  N.  Y.,  621. 

That  the  promise  was  made 
after  commencement  of  suit  does 
not  prevent  a  recovery.  *  2  T.  R., 
760;    4  East,  604;    2  Burr.,  1099; 

2  B.  &  C,  826  ;  2  N.H.,  63.  More- 
over, courts  do  not,  in  general, 
regard  the  fractions  of  a  day,  ex- 
cept to  guard  against  injustice, 
and  the  service  of  the  papers  and 


the  conversations  may  be  regarded 
ascontemporaneousacts.  4Gom8t., 
418 ;  8  Denio,  268  ;  3  Cow.,  19. 

All  irregularities  in  bringing 
defendant  into  court  were  waived 
by  him  by  his  answer  and  goiog 
to  trial  on  the  issue  presented.  86 
Hun,  178. 

Judgment  and  order  affirmed, 
with  costs. 

Opinion  by  Barker,  J.  ;  Smith, 
P.  J.,  and  Hardin  J.,  concur. 


DEED.      CONDITION     SUBSE- 
QCENT. 

N.Y.  Supreme  Court.    General 
Term.     Fourth  Dept. 

Jane  B.  Wheeler,  retpL,  v. 
Henry  S.  Dunning  et  aL,  applU. 

Decided  May,  1884. 

A  condition  subsequent  in  a  deed  may  be  ex- 
cused when  its  perf  onnance  becomes  im- 
possible by  the  act  of  the  party  for  wboie 
benefit  it  is  created,  or  it  may  be  waived 
by  the  one  who  has  a  right  to  enforce  it 

Appeal  from  judgment  on  refe- 
ree's report. 

In  1864,  one  D.  and  wife  con- 
veyed to  defendant,  The  Cayuga 
County  Agricultural  A  Horti- 
cultural Society,  certain  premises, 
by  deed  containing  the  following 
conditions :  First,  that  the  gran- 
tee should  not  sell  any  separate 
part  of  said  land ;  second,  that 
the  grantee  should  not  sell  said 
land  without  first  oflFering  it  to  the 
grantor,  his  heirs  or  assigns,  at 
the  same  price  that  any  one  else 
offered ;  and  third,  that  the  gran- 
tee should  maintain  a  fence  aronnd 
the  premises.  In  1868,  the  gran- 
tee executed  to  the  grantor  a  mort- 
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gageoD  the  whole  of  said  premises, 
containing  a  power  of  sale  of  the 
entire  premises,  and  not  contain- 
ing any  of  the  conditions  expressed 
in  said  deed.  The  mortgage  was 
transferred  by  mesne  assignments 
from  D.  to  plaintiff,  and  this  ac- 
tion is  to  foreclose  the  same,  de- 
fault having  been  made  whereby 
the  power  of  sale  has  become  ope- 
rative. The  S.  C.  Railroad  Co.  is 
made  defendant  becaase  it  occu- 
pies a  portion  of  said  premises  un- 
der a  lease  from  the  Agricultural 
Society,  granted  after  the  portion 
so  occupied  had  been  condemned 
to  the  use  of  the  railroad  in  pro- 
ceedings in  which  D.  participated 
so  far  as  to  petition  for  a  change 
of  route  to  the  one  now  occupied 
by  the  railroad.  D.  died  in  1871, 
and  defendants  Dunning  are  his 
heirs  and  devisees.  The  referee 
held  that  the  grantee  was  excused 
from  performing  thefirstand  third 
conditions  of  the  deed ;  and  by 
way  of  enforcing  the  second  condi- 
tion, he  directed  that  upon  the 
sale  under  his  decree  an  opportu- 
nity be  offered  to  the  grantor's 
heirs  to  take  the  premises  at  the 
highest  bid  made  for  the  same. 

8,  E.  Payne^  for  Dunnings, 
applts. 

F.  F.  Tdber,  for  S.  C.  RR.  Co., 
deft,  and  respt. 

J.  D.  TeUtr,  for  plff.  and  respt. 

Beldj  That  the  conditions  in  the 
deed  are  conditions  subsequent. 
A  condition  of  that  nature  may  be 
excused  when  its  performance  be- 
comes impossible  by  the  act  of  the 
party  for  whose  benefit  it  is  crea- 
ted, or  it  may  be  waived  by  the 
one  who  has  a  right  to  enforce  it. 


In  the  former  case  the  condition  is 
discharged  altogether,  and  the  es- 
tate made  absolute  ;  in  the  latter, 
the  estate  is  relieved  from  the  con- 
sequence of  a  breach  thereof.  2 
Washb.  Real  Prop.,  16,  §18. 

The  acceptance  by  the  grantor 
of  the  mortgage  and  his  assign- 
ment of  the  same  to  a  purchaser 
for  value  were  a  waiver  of  perfor- 
mance of  the  conditions  in  the 
deed  in  case  of  default  in  the  con- 
dition of  the  mortgage  and  the 
consequent  exercise  of  the  power 
of  sale  therein  contained. 

Appellants  have  no  rights  by 
virtue  of  the  conditions  in  the  deed 
superior  to  the  lien  of  plaintiffs' 
mortgage. 

The  referee  erred  in  directing 
that  appellants  should  have  op- 
portunity to  purchase  at  the  high- 
est bid  ;  but  as  respondents,  who 
alone  are  prejudiced  by  that  rul- 
ing, have  not  appealed,  we  are  not 
asked  to  reverse  it. 

Decree  aflSrmed,  with  costs  to 
respondents  to  be  paid  by  appel- 
lants. 

Opinion  by  Smith,  P.  J.;  Har- 
din, J.  concurs.  Barker,  J.,  takes 
no  part. 


APPEAL. 

N.  Y.  Supreme  Court.    Genbral 
Term.    Fifth  Dept. 

The  People,  respts.,  v.  Henry  H. 
Norton,  appU. 

Decided  June,  1884. 

No  appeal  lies  to  the  Court  of  Sessions  from 
a  Judgment  of  a  Court  of  Special  S'^ssions 
charging  the  prosecutor  in  a  criminal  pro- 
ceeding with  costs  of  the  prosecution. 
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Appeal  from  an  order  of  the 
Court  of  Sessions  dismissing  an 
appeal  from  a  judgment  of  a  Court 
of  Special  Sessions,  charging  ap- 
pellant with  the  costs  of  a  criminal 
prosecution  in  the  last  mentioned 
court,  in  which  said  appellant  was 
the  prosecutor. 

The  judgment  of  Special  Ses- 
sions was  rendered  under  §§719 
and  720  of  the  Code  of  Criminal 
Procedure,  and  the  only  question 
is  whether  an  appeal  will  lie  from 
such  judgment  to  the  Court  of  Ses- 
sions. 

H.  D.  Tucker^  for  applt. 

J.  R.  Strang^  Dist.-Atty,  for 
respts. 

JSeld^  If  the  right  of  appeal  ex- 
ists it  roust  be  found  in  §749  of 
said  Code.  The  judgment  of  the 
Special  Sessions  is  not  a  judgment 
'*upon  conviction"  within  the 
meaning  of  §749,  A  *' judgment 
upon  conviction,"  as  the  words 
are  used  in  the  Code  of  Criminal 
Procedure,  can  only  be  rendered 
against  a  person  charged  with  the 
commission  of  a  criminal  offense 
or  the  defendant  in  a  criminal 
prosecution.  It  is  absurd  to  say 
that  appellant  was  convicted  of  a 
crime. 

Order  affirmed,  but  as  the  ques- 
tion is  new,  without  costs. 

Opinion  by  Smithy  P.  J. ;  Bar- 
Jcer^  Haight  and  Bradley,  JJ.^ 
concur. 


JUDGMENT.      SET-OFF.     AS- 
SIGNMENT. 

N.  Y:  Supreme  Court.   General 
Term.      Fourth  Dept. 

Jacob  I.  Beck,  respt^  v.  Edward 


Kibble,    appU;    Same  v.   Same; 
and  Kibble  v.  Beck. 

Decided  May,  1884. 

B.  procured  a  County  Court  order  oibettmg 
two  Judgmeots  in  his  favor  and  agaioBt  K. 
against  E.'s  judgment  against  him ;  before 
either  judgment  was  entered,  K.  had  is- 
signed  all  his  interest  in  the  costs  in  the 
action,  which  he  ultimately  won,  to  W. 
On  appeal  by  E.  alone  from  that  cider, 
HM,  That  the  order  must  be  affirmed. 

Appeal  from  County  Conrt  or- 
der offsetting  jadgroents  in  Beck's 
favor  against  Kibble,  in  actions 
namber  two  and  three,  against 
Kibblers  judgment  in  the  first  ac- 
tion. All  of  the  actions  were  be- 
gun in  justice's  courts,  and  ap- 
peals were  taken  to  County  Court, 
judgment  being  entered  in  each 
case  before  this  motion.  Execu- 
tions on  the  judgments  against 
Kibble  bad  been  returned  unsatis- 
fied. An  execution  on  the  judg- 
ment in  Kibble's  favor  was  in  the 
sheriff's  hands.  Kibble  is  insol- 
vent. Beck  has  property  to  satis 
fy  the  judgment  against  him.  In 
County  Court  Kibble  appeared  in 
person,  but  one  W.  in  fact  con- 
ducted the  actions  in  justice's 
courts  and  on  appeal,  at  Kibble's 
request,  although  he  was  not  then 
an  attorney  at  law.  After  the  ap- 
peals were  taken  in  County  Court, 
and  before  judgments  were  entered 
in  either  action,  Kibble  assigned 
all  his  interest  in  all  costs  which 
he  might  recover  in  the  first  action 
to  W.  Motion  papers  were  served 
on  Kibble  and  W.  Both  appeared 
and  opposed  the  motion.  From 
the  order  Kibble  alone  appeals. 

E.  Q.  WordeUj  for  applt. 

H.  S.  Bedell^  for  respt. 
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Held^  That  W/s  services  were 
good  consideration  for  the  transfer 
of  prospective  costs.  That  W. 
was  not  an  attorney  has  nothing 
to  do  with  the  question. 

W.  had  good  title,  free  from  the 
right  of  set-off,  against  the  jadg- 
ments  in  Beck's  favor.  63  N.  Y., 
243.  But  that  question  need  not 
be  pursued,  for  Kibble  alone  ap- 
peals«  and  no  injustice  has  been 
done  him,  and  W.  acquiesces  in 
the  directions  of  the  court  below. 

Order  aflSrmed,  with  $10  costs. 

Opinion  by  Barker^  J.  ;  Smithy 
P.  •/'.,  and  Hardin^  •/".,  concur. 


PLEADING.      MORTGAGE. 
FORECLOSURE. 

N.  Y.  SuPBBME  Court.   General 
Term.    Fourth  Dept. 

Alfred  Krower  etal.,  exrs.,  v. 
Wm.  H.  Reynolds. 

Decided  May,  1884. 

An  objection  that  may  be  raised  by  answer  in 
the  nature  of  a  plea  in  abatement  is  waived 
by  not  being  so  raised. 

Where  one  has  not  been  made  a  party  to  a 
foreclosure  suit  none  of  his  rights  are  af- 
fected thereby. 

Motion  by  defendant  for  new 
trial  on  exceptions  taken  at  Oir- 
cait,  and  ordered  heard  at  General 
Term  in  first  instance. 

The  complaint  alleged  that  by 
the  terms  of  a  deed  conveying  cer- 
tain lands  in  New  Jersey  to  de- 
fendant he  assumed  to  pay  a 
certain  mortgage  thereon  held  by 
plaintiffs  testator  as  collateral 
security  for  payment  of  a  certain 
bond.  The  complaint  also  alleged 
that  a  judgment  had  been  recovered 


in  New  Jersey  by  said  testator 
against  defendant  upon  the  liabil* 
ity  created  by  said  deed.  The  an- 
swer admitted  execution  of  the 
bond  and  mortgage,  and  of  the 
deed,  and  that  the  latter  con- 
tained a  clause  ^'  which  has  been 
claimed  by  interested  parties  to 
make  defendant  personally  liable 
for  the  mortgage  debt,"  but  de- 
nied any  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as 
to  whether  such  clause  was  suffi- 
cient to  create  such  liability. 
The  answer  denied  that  defendant 
was  ever  served  with  process  in 
the  suit  in  which  the  judgment  set 
out  in  the  complaint  was  obtained, 
and  that  the  court  which  rendered 
said  judgment  ever  acquired  juris- 
diction of  his  person.  At  the  trial 
plaintiffs  proved  their  letters  tes- 
tamentary, and  rested.  Defend- 
ant moved  for  nonsuit,  which  was 
denied. 

J.  <ft  Q.  Van  Voorhis,  for  deft. 

Satterlee  &  Teomans^  for  plffs. 

Held^  No  error ;  the  complaint 
alleged  facts  constituting  a  cause 
of  action  growing  out  of  the  agree- 
ment in  the  deed,  and  those  facts 
were  not  denied  in  the  answer. 

Having  denied  the  validity  of 
the  judgment,  defendant  could  not 
be  heard  to  assert  that  the  com- 
plaint showed  that  his  liability 
upon  the  agreement  was  merged 
in  the  judgment.  Nor  could  he 
object  that  the  suit  was  brought 
without  leave  of  the  court  after 
an  action  to  foreclose  the  mort- 
gage, because  such  objection  may 
be  raised  by  answer  in  the  nature 
of  a  plea  in  abatement,  84  N.  Y., 
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105,  i)er  Andrews,  J".,  107,  and  not 
being  so  raised  is  waived. 

Defendant  contends  that  the 
mortgage  being  an  foreclosed  as  to 
him,  the  testator  and  his  execu- 
tors are  to  be  treated  as  a  mort- 
gagee in  possession,  and  are 
accountable  for  rents  and  profits 
in  reduction  of  the  mortgage  debt. 
If  that  is  so,  it  does  not  entitle 
defendant  to  dismissal  of  the  com- 
plaint, there  being  no  proof  of  any 
amount  of  rents  and  profits  ap- 
plicable to  payment  of  che  debt. 

The  mortgage  being  yet  unfore- 
closed  as  to  defendant,  if  he  pays 
it  all  the  equities  which  snch  pay- 
ment would  have  conferred  on  him 
at  any  time  will  exist  in  full  force. 

Motion  denied,  and  judgment 
ordered  for  plaintiff  on  the  ver- 
dict. 

Opinion  by  Smith,  P.  J. :  Ear- 
dirty  J.J  concurs  ;  Barker j  •/.,  not 
voting. 


ASSAULT.     INDICTMENT. 
EVIDENCE. 

N.  Y.  Supreme  Coubt.    General 
Term.    Fourth  Dept. 

The  People,  respts.y  v.  Theron 
WhedoUy  applt. 

Decided  May,  1884. 

A  pifitol  is  a  fire-arm,  and  the  act  of  discharg- 
ing a  loaded  pistol  "at,  towards  and 
against "  another,  with  intent  to  kill  him, 
IS  an  offense  within  §217  of  the  Penal 
Code. 

The  exclusion  of  testimony  offered  to  show 
that  the  prisoner  was  insane  "some 
months  "  before  the  shooting,  Held,  Error. 

Appeal  from  judgment  of  Court 
of  Sessions  on  conviction  of  de- 
fendant upon  indictment  for  as- 


sault in  the  first  degree.  The 
appeal  also  brings  up  for  review 
the  judgment  and  order  of  said 
court  overruling  defendant's  de- 
murrer to  the  indictment ;  also  an 
order  denying  motion  in  arrest  of 
judgment,  and  order  denying  mo- 
tion for  new  trial  on  the  mioutes. 
The  indictment  charges  that 
defendant,  with  force  and  arms, 
feloniously  made  an  assault  upon 
John  Cross,  and  *'  to,  at,  towards 
and  against  him,  the  said  John 
Cross,  a  certain  pistol,  then  and 
there  loaded  and  charged  with 
gunpowder  and  lead,  which  he  the 
said  Theron  Whedon  in  his  hand 
then  and  there  had  and  held,  the 
same  being  then  and  there  likely 
to  produce  death,  willfully  and 
feloniously  did,  then  and  there, 
shoot  off  and  dischaige  with  intent, 
him,  the  said  John  Cross,  then  and 
there  feloniously  and  willfully  to 
kill,"  etc. 

M.  M.  WaterSj  for  applt. 

Ceylon  H.  Lewis ^  Dist.-Atty,  for 
respts. 

Beldy  That  the  averments  consti- 
tute an  offense  as  defined  by  §217 
of  the  Penal  Code.  It  is  not  nec- 
essary that  the  pleader  shoald 
use  the  very  words  of  the  statute. 
Penal  Code,  §  11.  The  demurrer 
was  properly  overruled. 

The  demurrer  having  been  over- 
ruled, defendant  pleaded  not 
guilty  and  added  specifications  of 
insanity.  A  witness  for  defendant 
testiKed  that  the  prisoner  bad 
worked  for  him  some  months  be- 
fore the  shooting.  He  was  asked 
whether  he  observed  anything 
peculiar  in  regard  to  his  conduct, 


Digitized  by 


Google 


NEW  YORK  WEEKLY  DIGEST. 


386 


and  replied,  "  Yes,  I  discovered 
something  different  from  what  I 
expected."  Defendant's  counsel 
then  offered  to  prove  acts  and  con- 
duct of  defendant  while  in  witness' 
employ,  for  the  purpose  of  show- 
ing his  insanity.  This  was  objected 
to  as  incompetent  and  improper, 
and  the  evidence  was  excluded. 
Evidence  had  been  given  that  de- 
fendant had  been  dwelling  upon 
supposed  insults  and  indignities 
by  Cross  to  defendant's  female 
relatives,  had  been  subject  to  fits 
of  weeping  without  apparent 
cause,  and  had  been  restless 
nights,  and  on  the  occasion  of  the 
shooting  his  eyes  were  wild  and 
staring,  bis  face  purple,  his  man- 
ner excited  and  violent,  and  there 
was  evidence  that  he  had  a  nervous 
temperament.  A  physician,  in 
answer  to  the  District  Attorney's 
hypothetical  question,  had  an- 
swered that  he  should  say  the  cir- 
cumstances would  be  sufficient  to 
unsettle  such  a  mind. 

Held^  That  the  testimony  was 
not  incompetent  or  improper,  un- 
less too  remote.  Under  the  cir- 
'  cumstances  it  was  not  too  remote, 
and  its  exclusion  was  erroneous. 

Judgment  and  order  upon  the 
demurrer,  and  order  upon  motion 
in  arrest,  affirmed,  and  conviction 
and  judgment  thereon,  and  order 
denying  new  trial  reversed,  and 
new  trial  ordered  in  Court  of  Ses- 
sions. 

Opinion  by  Smithy  P.  J.  ;  Har- 
din ^xA  Barker^  JJ,^  concur. 


RECEIVERS. 

N.  Y.  Supreme  Court.  General 
Term.      First  Dept. 

The  Attorney  General  v.  The 
Continental  Life  Insurance  Co. 
In  re  claim  of  Wingate  &  Cullen. 

Decided  May  29,  1884. 

A  claim  against  the  assets  of  an  insolvent  in- 
surance company  for  disbursements  and 
legal  services  rendered  to  a  receiver  of  said 
company  who  died  before  the  taking  effect 
of  Chap.  378  of  the  Laws  of  1878  is  not  re- 
quired by  said  act  to  be  presented  to,  and 
considered,  and  passed  upon  by  the  Gen- 
eral Term  in  the  first  instance.  The  laws 
and  practice  in  force  prior  to  the  passage 
of  said  act  apply  to  such  a  claim,  and  its 
payment  can  be  properly  ordered  by  the 
Special  Term. 

Appeal  by  the  receiver  from  an 
order  of  Special  Term,  directing 
payment  to  Messrs.  Wingate  & 
Cullen  of  the  sum  of  $1,500  in  part 
payment  for  legal  services  and  dis- 
bursements performed  and  made 
for  John  P.  O'N^il,  a  former  re- 
ceiver of  the  defendant,  who  died 
on  Feb.  22,  1883.  The  justice  of 
the  order  was  not  questioned,  but 
it  was  claimed  by  the  appellant 
that  the  Special  Term  had  no 
power  to  make  it,  and  that,  under 
§  4  of  Chap.  378,  Laws  of  1883,  the 
order  for  the  payment  of  said  sum 
could  only  be  made  by  the  Gen- 
eral Term  after  an  account  of  the 
items  included  in  it  should  Urst  be 
presented  to  that  tribunal  prop- 
erly authenticated  and  verified. 

Edward  H.  Hohbs  and  John  C. 
Keelery  for  applt. 

Oeo.  TT.  Wingate,  for  respt. 

Held,  That  as  O'Neil  died,  and 
his  receivership  was  terminated, 
and  the  claim  had  fully  maturer! 
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before  the  passage  of  this  act, 
neither  the  fourth  section,  nor  any 
other  provision  contained  in  it, 
required  this  claim  to  be  consid- 
ered and  passed  upon  by  the  Gen- 
eral Term  before  it  could  lawfully 
be  paid.  That  a  receiver  has  not 
been  required  by  said  act  to  insert 
in  the  account  ordered  to  be  made 
any  statement  whatever  of  the  re- 
ceipts and  expenses  of  a  preceding 
deceased  receiver.-  Such  account 
is  only  required  from  the  receiver 
who  has  himself  administered  the 
affairs  of  the  trust  during  the  pre- 
ceding six  months,  and  the  pro- 
hibition forbidding  payment  of 
any  legal  fees,  &c.,  until  approval 
by  the  General  Term  applies  only 
to  such  receiver,  and  contemplates 
only  expenses  incurred  by  him  in 
the  course  of  his  management  of 
the  affairs  of  the  trust.  That  the 
affairs  of  a  preceding  deceased  re- 
ceiver were  not  intended  to  be  in- 
cluded within  this  statute,  and 
they  continued  to  be  controlled  by 
the  laws  and  practice  previously 
in  force,  and,  under  their  author- 
ity, the  application  for  the  pay- 
ment of  this  claim  was  properly 
made  to  the  Special  Term. 

Order  affirmed. 

Opinion  by  Daniels^  J.;  DaviSy 
P.  J.J  concurs. 


WILLS.      WITNESSES.      EVI- 
DENCE. 

N.Y.  Supreme  Court.    General 
Term.    Fourth    Dept. 

J.  Wesley  Whitfield  et  al., 
appUs.y  V.  Elizabeth  G.  Whitfield 
et  al.,  respts. 


Decided  May,  1884. 

The  mere  lack  of  recollection  of  one  subecrib- 
ing  witness  as  to  material  points  does 
not  impair  the  force  of  affirmative  m- 
dence  as  to  the  same  points  furnished  bj 
the  other  subscribing  witness  and  tbe  at- 
testation clause. 

The  statute  does  not  confine  the  proponent  of 
a  will  to  the  testimony  of  the  subscribing 
witnesses,  nor  compel  him  toezaniiae  them 
as  to  testator*s  testamentary  capacity. 

Appeal  from  Surrogate's  decree 
admitting  to  probate  the  will  of 
John  Whitfield,  deceased. 

The  will  was  prepared  by  the 
Rev.  Zenas  Hard,  pastor  of  the 
M.  E.  Chnrch  of  which  deceased 
had  long  been  a  member,  and  was 
witnessed  by  Mr.  Hiird  and  Dr. 
Hewitt,  the  physician  who  at- 
tended deceased  in  his  last  illness. 
The  will  purports  to  have  been 
subscribed  at  the  end  by  the  tes- 
tator by  making  his  mark,  and 
the  recitals  of  the  attestation 
clause,  signed  by  the  witnesses, 
import  that  all  the  requirements 
of  the  statute  were  complied  with. 
Mr.  Hurd  gave  testimony  acx5ord 
ing  to  which  the  execution  was 
complete.  Dr.  Hewitt's  lestimonv, 
concurred  with  Mr.  Hurd'8,except 
that  he  did  not  recollect  that  de- 
ceased said  anything  as  to  the 
paper  being  his  will,  or  that  he 
requested  the  witnesses  to  sipi 
it.  Proponents  examined  Mr. 
Hurd  as  to  the  testamentary  ca- 
pacity of  deceased,  but  did  not 
examine  Dr.  Hewitt,  which  omis- 
sion was  interposed  by  contestants 
as  an  objection  to  receiving  the 
will  in  evidence,  and  as  the  ground 
of  a  motion  to  dismiss  the  pro- 
ceedings and  refuse  probate.  Sub- 
sequently, contestants    examined 
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Hewitt  on  that  subject,  and  he 
testified  that  in  his  opinion  testa- 
tor was  not  of  son  nd  and  disposing 
mind  and  memory  at  the  time 
when  he  executed  the  will. 

Ransom  A  Joyce,  for  applts. 

Oeorge  O.  Oreene  and  Henry  A. 
ChildSy  for  diflFerent  respts. 

Held^  That  the  due  execution  of 
the  will  was  satisfactorily  estab- 
lished. 

The  statutory  requirement  that 
the  witnesses  to  the  will  shall  be 
examined  does  not  confine  the 
proponent  to  the  testimony  of 
those  witnesses,  nor  compel  him 
to  examine  them  as  to  the  testa 
mentary  capacity  of  the  testator. 
2  R  S.,  58,  §  14,  Laws  of  1837,  Ch. 
46(),  §§  10,  17;  Code  of  Civ.  Pro., 
§2618;  1  Barb.,  626,  and  cases 
cited  by  Hand,  J.,  p.  533.  Even 
if  the  subscribing  witnesses  have 
forgotten  the  occurrence,  or  testify 
against  the  execution  of  the  will, 
the  proponent  is  not  concluded 
thereby.  Code  of  Civ.  Pro., 
§2620.  Where  the  proponent 
omits  to  examine  a  subscribing 
witness  as  to  a  material  fact,  the 
contestant  has  no  cause  of  com- 
plaint if  the  witness  is  produced 
so  that  he  can  examine  him,  as 
was  done  in  this  case. 

Decree  affirmed,  with  costs. 

Opinion  by  S/nith^  P.  J.  ;  ffar- 
din  and  Barker^  JJ.j  concur. 


REMOVAL. 

N.  Y.  Court  of  Appeals. 

The  People  ex  rel.  Dumahant, 
applt^  V.  The  Board  of  Fire 
Comrs.,  respL 


Decided  June  27,  1884. 

Relator,  who  was  chief  clerk  in  the  Bureau 
of  Inspector  of  Buildings,  gave  verbal  per- 
missson  to  one  H.,  during  the  absence  of 
the  inspector,  to  proceed  with  the  work  of 
making  an  addition  to  a  frame  building 
pending  the  approval  of  the  inspector.  Im- 
mediately thereafter  he  sent  an  examiner 
who  found  that  the  work  was  begun  and 
that  the  description  in  the  application  was 
inaccurate,  whereupon  the  permission  was 
revoked.  The  inspector  subsequently  ap- 
proved the  plans  on  condition  that  the 
premises  be  made  to  conform  to  the  de- 
scription in  the  application.  Relator  had 
authority  in  the  absence  of  the  inspector  to 
give  such  verbal  permission,  but  was  not 
instructed  to  dispense  with  a  preliminary 
examination.  He  was  removed  on  charge 
of  having  given  such  permission  before  an 
examination  and  before  the  plans  had  been 
approved  by  the  inspector.  H€ld^  That 
there  was  no  substantial  ground  for  his  re- 
moval. 

This  was  a  certiorari  to  review 
the  action  of  the  Board  of  Fire 
Commissioners  in  regioving  the 
relator  from  a  clerkship  in  the 
Fire  Department,  the  removal  hav- 
ing been  made  because  of  the  al- 
leged official  misconduct  of  the 
relator.  It  appeared  that  the  re. 
lator  was  chief  clerk  in  the  Bureau 
of  Inspector  of  Buildings  ih  the 
Fire  Department.  In  July,  1883, 
while  the  inspector,  the  relator's 
immediate  superior,  was  away  on 
his  summer  vacation,  one  H.  came 
to  the  office  for  permission  to  make 
an  addition  to  a  frame  building 
near  the  depot  at  Ford  ham,  con- 
sisting of  a  mansard  roof  seven 
feet  six  inches  high,  four  feet 
six  inches  wide,  and  from  thirty- 
one  to  thirty  -  three  feet  deep. 
The  building  in  question  was 
occupied  as  a  real  estate  office, 
and  it  was  intended  by  the  addi- 
lion  to  increase  its  height  from  ten 
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to  about  eighteen  feet.  The  power 
to  grant  the  permission  requested 
was  vested  by  law  in  the  inspector 
only.   To  avoid  delays  to  citizens 
he  had  instructed  the  relator,  if 
any  applications  were  made  during 
his  absence  for  a  permit  to  make 
any  erection  or  alteration  which 
appeared  to  be  in  accordance  with 
the  law,  he  might  give  verbal  per- 
mission to  proceed  with  the  work 
pending  the  formal  approval  of 
the    inspector.     The     relator    re- 
quired H-  to  reduce  his  applica- 
tion to  writing  as  required  by  law. 
This  having  been  done  and  the  ap- 
plication Hied,  and  the  relator  see- 
ing that  the  proposed  construction 
as  described  in  the  application  was 
in  conformity  to  law,  on  July  10th 
he  told  H.  he  might  proceed  with 
the  work,  if  the  building  was  con- 
structed as^tated  in   the  applica- 
tion.     Xothing  appears   to  have 
been  said  about  a  preliminary  ex- 
amination of  the  building.    Imme- 
diately   after   giving    the    verbal 
permission  the  relator  sent  an  ex- 
aminer to  the  premises.     The  ex- 
amination was  made  on  July  11th, 
when  it  was  found  that  H.  had 
begun  the  work.  It  was  also  found 
that  the  description  in  the  appli- 
cation presented  to  the  relator  was 
inaccurate,  and  he  thereupon  re- 
voked the  verbal  permission  given 
and  served  on  H.  a   notice  in  writ- 
ing to  that  effect.      On  July  14th 
the  inspector  approved  the  plans 
on    condition    that  the    premises 
should  be  made  to  conform  to  the 
description  in  the  application  made 
to  the  relator.      A  complaint  was 
made  against  H.  for  violation  of 
the  building  laws,  which  was  dis- 


missed. The  grounds  of  the  re- 
moval of  the  relator,  specified  in 
the  resolution  removing  him,  were 
that  he  gave  H.  permission  to  pro- 
ceed with  the  proposed  alteration 
before  the  building  had  been  ex- 
amined and  the  specifications  and 
plans  approved  by  the  inspector. 
On  cross-examination  the  inspec- 
tor testified  that  he  did  not  in- 
struct the  relator  to  dispense  with 
the  preliminary  examination  of 
the  building  before  giving  permis- 
sion to  make  the  alteration. 

Robert  kS.  Oreen,  for  applt. 

Wm,  L.  Findley,  for  respt. 

Held^  That  the  conduct  of  the 
relator  in  the  matter  was  fully  ex- 
plained and  justified,  and  thfire 
was  such  an  absence  of  substantial 
ground  for  his  removal  as  required 
the  court  below  to  reverse  the  pro- 
ceedings of  the  board. 

Judgment  of  General  Term 
and  the  proceedings  of  the  board 
removing  the  relator  reversed. 

Opinion  by  RapaUo,  J.  AH 
concui^. 

ASSIGNMENT  FOR  CRED- 
ITORS. 

N.  Y.  Court  of  Appeals. 

Warner,  assignee,  applt,  v. 
Jaffray  et  al.,  respts. 

Decided  June  10,  1884. 

An  assignment  for  tlie  benefit  of  creditors 
takes  effect  from  the  time  of  its  dellTW)- 
but  has  no  greater  effect  as  to  passing  title 
than  any  other  conveyance,  and  docs  DOt 
operate  on  the  creditors  without  their  con- 
sent. 

The  rule  that  the  voluntary  transfer  of  P«- 
sonal  property  is  to  be  governed  everywhere 
by  the  owner's  domicii  yields  whenever  H 
is  necessary  for  the  purposes  of  justice  thtt 
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the  actual  situs  of  the  thing  should  be  ex- 
amined, and  where  the  law  and  policy  of 
the  State  where  the  property  is  located  pre- 
scribe a  different  rule  of  transfer. 

The  law  of  Pennsylvania  provided  for  the  re- 
cording of  assignments  by  nonresidents  to 
take  effect  from  Iheir  date,  provided  that 
no  bona  fide  creditor  having  a  lien  before 
the  record  without  actual  notice  of  the  as- 
signment should  be  effected.  After  the 
assignment  was  delivered  in  this  State,  but 
before  it  was  recorded  in  Pennsylvania,  de- 
fendants attached  property  of  the  assignor 
in  that  State.  JffM,  Thai  the  title  to  the 
property  In  that  State  did  not  pass  to  the 
assignee  before  the  attachment. 

Affirming  S.  C,  18  W.  Dig.,  47. 

On  March  1,  1881,  at  J.,  in  this 
this  State,  W.,  a  resident  of  that 
place,  made  an  assignment  to 
plaintiff  for  the  benefit  of  his 
creditors.  The  assignment  was 
acknowledged,  delivered  to  and  ac- 
cepted by  the  assignee  at  2  P.  M. 
on  that  day,  but  it  was  not  re- 
corded in  the  clerk's  office  an  til  8 
A.  M.  the  next  day.  W.,  at  the 
time  he  executed  the  assignment, 
owned  a  large  amount  of  personal 
property  situated  at  his  place  of 
residence,  and  also  in  Crawford 
and  Warren  counties,  Pennsylva- 
nia. The  assignment  was  re- 
corded in  Crawford  county  March 
18th,  and  in  Warren  county 
March  19th.  Defendants  resided 
in  the  city  of  New  York,  and  were 
creditors  of  W.  On  March  1, 1881, 
after  the  execution  and  delivery 
of  the  assignment,  they  commenc- 
ed actions  against  W.  in  Craw- 
ford and  Warren  counties,  and 
in  each  of  those  counties  process 
of  foreign  attachment  was  issued, 
and  by  virtue  thereof,  in  the  after- 
noon of  March  1st,  the  property 
of  W.  in  said  counties  was  at- 
tached, defendants  at  the  time  of 


the  service  of  the  attachments  hay- 
ing no  actual  notice  of  the  assign* 
ment  made  by  W.  Plaintiff,  hav- 
ing first  demanded  possession  of 
the  property  attached,  commenced 
this  action  to  restrain  defendants 
from  further  proceeding  under  the 
attachments.  At  the  time  the 
assignment  was  made  a  statute  of 
Pennsylvania  provided  that  as- 
signments by  nonresidents  for  the 
benefit  of  creditors  should  be  re- 
corded in  any  county  where  the 
property  of  the  assignor  might  be, 
and  take  effect  from  its  date,  pro- 
vided "no  bona  fide  purchaser, 
mortgagee  or  creditor,  having  a 
lien  thereon  before  the  recording 
in  the  same  county,  and  not  hav- 
ing previous  actual  notice  thereof, 
shall  be  affected  or  prejudiced." 

Everett  P.  Wheeler,  for  applt. 

William  Allen  Butler,  for 
respts. 

Held,  That  the  assignment  took 
effect  from  the  time  of  its  deliv- 
ery. Laws  1877,  Ch.466,  as  amended 
by  Ch.  318,  Laws  1878  ;  67  N.  Y., 
641 ;  1  Abb.  N.  C,  47 ;  71  N.  Y., 
602,  but  it  being  a  mere  voluntary 
conveyance  could  have  no  greater 
effect,  so  far  as  passing  title  to  the 
assigned  property,  than  any  other 
conveyance,  and  did  not  operate 
upon  the  creditors  of  the  assignor, 
or  place  them  under  any  obliga- 
tions without  their  consent,  and 
any  one  of  them  could,  notwith- 
standing the  assignment,  enforce 
his  claim  against  any  property  of 
the  assignor  not  conveyed  by  the 
assignment  without  violating  any 
rights  or  equities  of  other  cred- 
itors. 

Also  held,  That  the  title  to  the 
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property  of  the  assignor  in  Penn- 
sylvania did  not  pass  to  the  as- 
signee under  the  assignment  be- 
fore it  was  attached  by  defendants. 
The  rule  that  the  voluntary  trans- 
fer of  personal  property  is  to  be 
governed  everywhere  by  the  own- 
er's domicil  yields  whenever  it  is 
necessary  for  the  purposes  of  jus- 
tice that  the  actual  situs  of  the 
thing  should  be  examined,  and 
when  the  law  and  policy  of  the 
State  where  the  property  is  located 
prescribe  a  different  rule  of  trans- 
fer  from  that  of  the  State  where 
the  owner  lives.  23  N.  Y.,  226 ;  88 
id.,  676;  35  id.,  657;  54  id.,  29; 
81  id.,  199;  84  id.,  367;  7  Wail., 
139  ;  93  U.  S.,  664. 

Bagley  v.  A.  M.  &  C.  RR.  Co., 
86  Penn.  St.,  291,  distinguished. 

Judgment  of  General  Term,  af- 
firming judgment  dismissing  com- 
plaint, afRrmed. 

Opinion  by  Earl^  J.    All  concur. 


TAXES.     TRESPASS. 
N.  Y.  Court  of  Appeals. 

Wcolsey,    appU.,  v.    Morris  et 
al.,  respts. 

Decided  June  17,  1884. 

The  identity  of  the  person  named  in  a  warrant 
for  the  collection  of  a  tax  may  be  shown  by 
parol  evidence,  and  that  fact  being  shown 
justifies  the  officer  in  seizing  his  property 
for  its  payment. 

A  ministerial  officer  is  protected  in  the  execu- 
tion of  process,  regular  on  its  face,  issued 
by  a  court,  officer  or  body  having  general 
Jurisdiction  of  the  subject  matter,  or  juris- 
diction to  issue  it  under  special  circumstan- 
ces, although  in  fact  jurisdiction  did  not 
exist  in  that  particular  case. 

The  bare  levy  by  an  officer  under  several  pro- 


cesses at  the  same  time,  some  of  which  are 
valid  and  others  invalid,  will  not  constitute 
him  a  trespasser,  although  the  invalidity  of 
the  invalid  ones  was  known  to  him  or  ap- 
peared on  their  face. 
Affirming  B.  C,  18  W.  Dig  ,  493. 

This  action  was  brought  to  re- 
cover damages  for  an  unlawful  seiz- 
ure of  plaintiflTs  chattels  under 
eight  warrants  tor  the  collection 
of  certain  taxes  assessed  against 
'*  E.  J.  Woolsey,"  issued  by  the 
Common  Council  of  Long  Island 
City,  and  directed  to  defendant, 
John  R.  Morris,  as  receiver  of 
taxes  for  said  city.  The  Common 
Council  was  empowered  by  law  to 
issue  warrants  for  the  collection  of 
taxes  to  the  receiver  of  taxes. 
Laws  1871,  Chap.  461,  §§  12, 13, 14, 
The  latter  was  vested  with  the 
powers  of  town  collectors,  and 
defendant  Wm.  H.  Morris  was 
his  legally  constituted  deputy. 
Id.  Plaintiff  claims  that  war- 
rants for  the  seizure  of  the  prop- 
erty of  E.  J.  Woolsey  did  not 
authorize  the  seizure  of  the  prop- 
erty of  Edward  J.  Woolsey,  the 
plaintiff,  and  that  the  taxes  in 
three  of  the  warrants  had  heen 
paid  by  plaintiff  to  the  receiver 
before  said  warrants  were  issued, 
and  that  as  to  the  five  others  the 
taxes  therein  were  upon  property 
which  the  plaintiff  had  never  own- 
ed or  occupied  and  were  illegal 
and  void.  The  evidence  showed 
that  plaintiff  owned  the  land  on 
account  of  which  the  taxes  in  three 
of  the  warrants  were  levied,  and 
that  he  paid  these  taxes  ;  that  the 
property  on  account  of  which  the 
taxes  in  the  five  other  warrants 
were  levied  was  owned  by  Emily 
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P.  Woolsey,  but  her  relation  (if 
any)  to  the  plaintiff  did  not  ap- 
pear. The  plaintiff  had  resided  in 
Long  Island  City  for  many  years, 
and  no  oth«»r  person  by  the  name 
of  E.  J.  Woolsey  was  shown  to 
have  resided  there,  and  plaintiff 
gave  no  evidence  leading  to  any 
other  inference.  The  property, 
though  formally  for  a  time  pat 
into  the  hands  of  a  lessee,  was 
practically  left  in  the  possession 
of  plaintiff,  and  the  levy  was  sub- 
sequently abandoned. 

Fravk  K  Blacktoell,  for  applt. 
J,  Halph  Burnett  And  Chas.  Ben- 
ner^  for  respts. 

Held,  That  plaintiff  was  not  en- 
titled to  recover  ;  that  the  evidence 
presumptively  established  that 
plaintiff  was  the  person  intended 
by  the  designation  in  the  warrants; 
that  such  fact  could  be  shown  by 
parol  evidence,  and  the  identity 
being  shown  the  officer  was  justi- 
fied in  seizing  his  property  for  the 
payment  of  the  tax.  2  N.  Y.,  476 ; 
13  Wend.,  35  ;  -4  Wash.,  718.  A 
ministerial  officer  is  protected  in 
the  execution  of  process,  regular 
on  its  face,  issued  by  a  court,  offi- 
cer or  body  having  general  juris- 
diction of  the  subject  matter,  or 
jurisdiction  to  issue  it  under  spe- 
cial circumstances,  although  in 
fact  jurisdiction  of  the  person  or 
subject  matter  did  not  exist  in  the 
particular  case.  5  Wend.,  170; 
16  id.,  562  ;  1  Den.,  141 ;  6  N.  Y., 
376.  The  tax  receiver  was  not 
bound  to  inquire  whether  the  taxes 
were  legally  assessed.  He  was  jus- 
tified by  the  command  of  the  war- 
rants in  proceeding  to  issue  his 
warrants  for  the  collection  of  the 


taxes  specified  in  the  tax  rolls,  in 
case  of  their  non-payment  after 
due  notice.  24  Wend.,  486 ;  5 
Hill,  440.  As  between  the  parties, 
the  seizure  under  the  five  warrants 
was  not  a  trespass  on  the  part  of 
defendants,  and  they  did  not  lose 
their  protection  because  the  seiz- 
ure was  also  made  undei  three 
other  warrants  for  taxes  which  had 
been  paid  to  the  receiver. 

When  an  officer  having  several 
processes  in  his  hands,  some  valid 
and  some  invalid,  levies  under  all 
of  them  upon  the  personal  prop- 
erty of  the  party  against  whom 
they  are  issued,  the  bare  levy  does 
not  constitute  him  a  trespasser, 
although  the  invalidity  of  the  in- 
valid processes  were  known  to  him 
or  appeared  on  their  face.  A  dif- 
ferrent  question  would  be  present- 
ed if,  after  a  satisfaction  of  the 
valid  process,  the  defendants 
should  claim  to  hold  or  sell  the 
property  under  the  others.  2  N. 
Y.,  451. 

Judgment  of  General  Term,  af- 
firming judgment  dismissing  com- 
plaint, affirmed. 

Opinion  by  Andrews,  J.  All 
concur. 


REMOVAL.     FIREMEN.' 
N.  Y.  CouET  OF  Appeals. 

Riley,   appU.j   v.   The    Mayor, 
&c.,  of  N.  Y.,  respt. 

Decided  June  17,  1884. 

Plaintiff  was  appointed  assistant  engineer  in 
the  Fire  Department  of  N.  Y.,  but  was  at 
times,  by  order  of  the  Commissioners,  as- 
signed to  duty  as  a  machinist,  during  which 
be  received  a  smaller  salary,  for  whicli  Ik 
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receipted  in  full  without  objection.  Held, 
That  such  transfer  did  not  constitute  a 
removal  within  §  77,  Chap.  335,  Laws  of 
1878,  and  that  plaintiff's  action  amounted 
to  a  waiver  of  any  right  to  claim  compen- 
sation as  assistant  engineer. 

It  is  competent  for  the  Commissioners,  with 
the  acquiescence  of  the  person  employed, 
to  assign  him  to  the  performance  of  other 
duties  in  the  general  course  of  his  employ- 
ment, although  they  differ  in  some  respects 
from  those  usually  discharged  by  him.  and 
it  is  competent  for  them  to  change  the  rate 
of  compensation  to  be  paid  to  any  assistant 
engineer. 

The  rule  that  when  a  fixed  salary  or  compen- 
sation for  services  is  provided  by  law,  or 
the  right  to  fix  such  compensation  is  given 
to  one  class  of  persons,  it  is  not  competent 
for  another  officer,  whose  duty  it  is  to  en- 
gage persons  to  perform  the  services,  to 
stipulate  for  a  smaller  rate  than  that  estab- 
lished, does  not  apply  when  the  persons 
authorized  to  effect  the  employment  are 
also  empowered  to  fix  the  compensation. 

Affirming  8.  C,  15  W.  Dig.,  271. 

On  May  20,  1875,  plaintiff  was 
appointed  to  duty  as  an  assistant 
engineer  in  the  Fire  Department 
of  the  City  of  New  York,  and  has 
since  that  date  been  continuously 
employed  in  said  department. 
From  time  to  time  during  such 
employment  plaintiff,  by  order  of 
the  Fire  Commissioners,  has  been 
alternated  between  the  duties  of 
an  assistant  engineer  and  those  of 
a  machinist  in  the  repair  shop  ; 
and  while  employed  as  assistant 
engineer  has  been  paid  for  his 
services  at  the  rate  of  $1,250  per 
annum,  and  signed  the  monthly 
pay-roll,  receipting  for  his  wages 
in  full  at  that  rate ;  and  while 
performing  the  duties  of  a  ma- 
chinist receipted  in  full  for  his 
wages  in  a  similar  manner  at  the 
rate  of  $3  per  day.  This  appears 
to  have  been  done  without  objec- 


tion.. In  November,  1881,  lie 
brought  this  action  to  recover  the 
difference  in  such  wages  for  the 
period  of  time  he  performed  ser- 
vices as  machinist  alone. 

Charles  P.  Miller,  for  applt. 

D.  J,  Dean^  for  respt. 

Held,  Plaintiff  could  not  main- 
tain this  action  ;  that  his  transfer 
by  the  Fire  Commissioners,  in  the 
exercise  of  their  supervisory  au- 
thority over  the  administration  of 
the  department,  from  one  class  of 
duties  to  another,  which  he  was 
equally  capable  of  performing,  did 
not  constitute  a  removal  within 
the  meaning  of  §  77  of  Chap.  336 
of  the  Laws  of  1873,  prohibiting 
the  removal  of  officers  and  mem- 
bers of  the  uniformed  force  except 
after  charges  have  been  preferred 
and  publicly  examined  into,  and 
after  notice  to  the  person  charged. 

Also  held.  That  it  was  entirely 
competent  for  the  Commissioners, 
with  the  acquiescence  or  assent  of 
the  person  employed,  to'  assign 
him  to  the  performance  of  other 
duties  in  the  general  course  of  hifi 
employment,  although  they  might 
differ  in  some  respect  from  those 
usually  discharged  by  assistant 
engineers.  The  duties  discharged 
by  every  employee  of  the  depart- 
ment are  by  the  statute  left  en 
tirely  to  the  discretion  of  the  Fire 
Commissioners.  It  is  entirely 
competent  for  them  to  change  the 
rate  of  compensation  to  be  paid 
any  assistant  engineer,  and  upon 
assigning  him  to  duty  less  profita- 
ble to  the  department  to  compen- 
sate him  accordingly. 

A  conversation  of  the  President 
of    the    Board    of    Fire  Com  mis- 


Digitized  by 


QiOo^^z 


NEW  YORK  WEEKLY  DIGEST. 


893 


sioners,  in  which  he  stated  the 
reasons  actuating  the  board  in  as- 
signing plaintiff  to  daty  as  a  ma- 
chinist, was  received  in  evidence 
under  objection. 

Held^  Error.  That  it  was  not 
competent  for  the  president  to 
state  the  motives  that  actuated 
the  other  members  of  the  board  in 
the  performance  of  an  official  act. 

Also  held^  Thai;  plaintiff's  ac- 
tions amounted  to  a  waiver  of  any 
right  to  claim  the  compensation 
attached  to  the  position  of  assist- 
ant engineer.  The  evidence  raises 
astrong  presumption  that  plaintiff 
contracted  with  the  Commissioners 
to  labor  as  a  machinist  while  so 
employed  at  $3  per  day.  8  Hun, 
443. 

A  receipt  is  always  jpWwa/aci'e 
evidence  of  the  facts  and  state- 
ments contained  therein,  and,  in 
the  absence  of  a  sufficient  explana- 
tion showing  its  incorrectness,  be- 
comes conclusive  evidence  against 
the  party  executing  it. 

The  rule  that  when  a  fixed  salary 
or  compensation  is  provided  by 
law  to  be  paid  for  services  ren- 
dered by  an  individual  to  the  pub- 
lic, or  tile  right  to  fix  such  com- 
pensation is  given  to  one  class  of 
persons,  it  is  not  competent  for 
another  officer,  whose  duty  it  is  to 
engage  persons  to  perform  the 
services,  to  stipulate  with  them 
for  a  smaller  rate  than  that  pro- 
vided by  established  regulations, 
75  N.  Y.,  38 ;  93  id.,  291  ;  91  id., 
265,  is  not  applicable  when  the 
persons  authorized  to  effect  the 
employment  are  also  empowered 
to  fix  the  salary  or  compensation 
of  the  employee. 

Vol.  19-No.  17a.      . 


Judgment  of  General  Term, 
affirming  judgment  for  the  de- 
fendant directed  by  the  Court, 
affirmed. 

Opinion  by  Ruger^  Oh.  /.  All 
concur. 


CONSTITUTIONAL  LAW, 
ELECTIONS. 

N.  Y.  Court  of  Appeals. 

The  People  ex  rel.  Augerstein 
et  al.,  appUs,^  v.  Kenney  et  al., 
respt 

Decided  June  17,  1884. 

A  question  as  to  the  constitutionality  of  a  law 
should  not  be  decided  in  any  case  unless  it  is 
properly  presented  and  necessarily  involved. 

Voters  can  waive  their  constitutional  right 
to  vote  for  all  the  officers  to  be  elected  and 
their  ballots  be  valid. 

This  action  was  brought  by  the 
Attorney-General  in  the  name  of 
the  People,  on  behalf  of  the  rela- 
tors, to  test  the  title  of  the  defen- 
dants respectively  to  the  office  of 
Alderman  for  the  city  of  New 
York.  Chapter  335  of  the  Laws 
of  1873  is  an  act  entitled  *' An  act 
to  organize  the  local  government 
of  the  city  of  New  York."  By 
section  4  of  said  act,  as  amended 
by  chapter  400  of  the  Laws  of 
1878,  it  is  provided  that  the  then 
Board  of  Aldermen  of  the  city  of 
New  York  should  continue  in 
office  until  the  first  Monday  in 
January,  1879,  that  being  the  date 
when  the  term  for  which  they 
were  elected  ended  ;  that  twenty- 
two  Aldermen  should  be  elected 
at  the  general  State  election  in 
1878,  three  in  each  senatorial  dis- 
trict, as  such  districts  existed  on 
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January  1,  1878.  It  was  also  pro- 
vided that  they  should  be  resi- 
dents of  the  district  in  which  they 
were  elected,  and  that  no  voter 
should  vote  for  more  than  two  of 
said  Aldermen.  It  was  also  pro- 
vided that  six  Aldermen-at-Large 
should  be  elected,  to  be  voted  for 
on  a  separate  ballot,  "  but  no 
voter  shall  be  allowed  to  vote  for 
more  than  four  of  the  said  Al- 
dermen-at-Large. *  *  *"  The 
members  of  the  Board  of  Alder- 
men to  hold  office  for  one  year  and 
to  enter  upon  their  duties  at  noon 
on  the  first  Monday  in  January 
after  their  election.  A  full  board 
to.  be  elected  annually  at  the  gen- 
eral election  as  above  provided. 
By  section  1 19  of  said  act  of  1873, 
Chapter  137  of  Laws  of  1870, 
and  Chapter  674  of  Laws  of  1871, 
providing  that  the  Board  of  Al- 
dermen of  the  city  of  New  York 
should  consist  of  fifteen  members, 
to  be  elected  on  a  general  ticket 
from  the  cily  at  large,  at  the  gen- 
eral election  in  November,  and 
hold  office  for  two  years,  was  re- 
pealed. The  relators  claimed  that 
§  4  of  the  Act  of  1878,  as  amended, 
was  unconstitutional  and  void, 
because  all  the  voters  were  not 
permitted  to  vote  for  all  the  Al- 
dermen to  be  elected,  Const.,  Art. 
2,  §  1,  and  should  be  treated  as  if 
it  had  never  been  enacted,  and 
that  henco  the  Act  of  1870,  as 
amended  in  1871,was  still  operative, 
and  they  having  been  candidates 
for  the  office  of  Alderman  in  No 
vember,  1880,  and  receiving  each 
about  1,000  votes,  which  were  all  the 
votes  cast  for  Aldermen-at-Large 
under  that  act,  were  duly  elected 


to  that  office  for  two  years  from 
January  1,  1881.  At  the  same 
election  defendants  K.  and  others 
were  elected  Aldermen  under  §4 
of  the  Act  of  1873.  as  amended,  and 
received  a  large  majority  of  the 
votes  cast  under  that  act,  each  one 
receiving  many  more  votes  than 
the  relators,  and  they  were  de- 
clared elected  and  on  the  first 
Monday  of  January,  1880.  enter- 
ed upon  the  discharge  of  their 
duties  and  organized  as  a  Board 
of  Aldermen.  This  action  was 
commenced  in  1881,  and  put  at 
issue  by  proper  denials,  but  did 
not  come  to  trial  that  year.  In 
the  fall  of  1881  the  defendants  B. 
and  others  were  chosen  Aldermen 
under  the  Act  of  1873,  and  entered 
upon  the  discharge  of  their  duiies 
and  organized  the  Board  on  the 
first  Monday  of  January,  1881 
They  were,  upon  application  of  the 
relators,  made  defendants  and  the 
complaint  amended  so  as  to  include 
rhem.  The  action  was  tried  in 
1882  and  it  was  decided  that  B. 
and  his  associates  were  entitled  to 
possession  of  the  offices  of  Alder- 
men, and  the  complaint  was  dis- 
missed. Since  the  election  of  B. 
and  his  associates  two  successive 
Boards  of  Aldermen  have  been 
elected  under  Chapter  403  of  the 
Laws  of  1882,  which  abolished  the 
minority  system  complained  of. 
The  offices  are  now  held  by  Alder- 
men thus  elected  in  the  fall  of 
1883. 

Wilson  S.  Wolf,  for  applts. 
D,  J.  Dean,  for  respts. 

Beld,  That  the  relators  not  now 
being    entitled    to    the  offices  of 
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Aldermen,  and  if  defendants  in- 
truded into  the  offices  they  being 
no  longer  intruders,  the  constita- 
tional  qnestion  raised  need  not  be 
decided.  A  question  so  grave  and 
interesting  should  not  be  decided 
in  any  case,  unless  it  is  properly 
presented  and  necessarily  in- 
volved. 

If  Section  4  of  the  Act  of  1873, 
as  amended,  was  constitutional 
then  defendants  were  legally  elect- 
ed. If  the  provision  limiting  the 
right  to  vote  to  two  of  the  three 
Aldermen  and  to  four  of  the  six 
Aldermenat-Large  is  unconstitu- 
tional,^ that  portion  of  the  section 
could  be  disregarded,  as  the  sec- 
tion would  furnish  a  complete  and 
harmonious  system  with  those  lim- 
itations left  out,  Cooley  on  Const. 
Liens,  178;  46  N.  Y.,  57;  60  id.,  553; 
23  Pick.,  362;  4  Ind.,  342;  4  Scam. 
(Ill  ).  461;  32  Md.,  369,  hence  de- 
fendants could  have  been  elected 
under  the  Act  of  1873. 

It  did  not  appear  that  any  voter 
was  denied  the  right  to  vote  for 
all  the  six  Aldermen  in  his  sena- 
torial district,  or  for  all  the  thrse 
Aldermen  at-Large. 

Heldy  That  the  voter  could 
waive  the  constitutional  right  to 
vote  for  all,  and  his  ballot  be 
valid. 

Judgment  of  General  Term, 
affirming  judgment  dismissing 
complaint,  affirmed. 

Opinion  by  EarU  J.   All  concur. 


CONTRACT.     RESCISSION. 

N.Y.  Suprp:me  Court.     General 
Term.    Fourth  Dept. 

David  Johnson,  applt.^  v.  Mar- 
cus Frew,  respL 

Decided  May,  1884. 

The  general  rule  that  a  party  who  seeks  to 
disaffirm  his  contract  must  restore  what- 
ever he  has  received  under  it  does  not  hold 
where  the  other  party  has,  by  absconding, 
made  such  restoration  impracticable. 

Appeal  from  judgment  of  County 
Court,  reversing  a  justice's  judg- 
ment. 

This  action  was  begun  in  jus- 
tice's court  to  recover  possession  of 
a  harness  which  G.  fraudulently 
induced  plaintiflf  to  sell  and  de- 
liver  to  him  on  credit.  G.  paid 
part  of  the  price  at  the  time  of  the 
purchase,  and  some  ten  days  there- 
after absconded,  and  i)laintiflf  with 
one  Q.,  a  constable,  found  the 
harness  boxed  up  with  other 
things  at  the  railway  station,  ad- 
dressed to  G.  at  Chicago.  Plain- 
tiflf, with  Q.'s  assistance,  took  the 
harness  to  his  shop.  Before  doing 
so  he  procured  an  attachment 
from  a  justice  of  the  peace,  upon 
aflBdavit  alleging  that  G.  was  in- 
debted to  him  for  the  unpaid  part 
of  the  price  of  the  harness,  which 
attachment  Q.  had  with  him  when 
the  harness  was  taken  from  the 
station.  Shortly  before  these  pro- 
ceedings on  plaintiflTs  part,  H., 
another  constable,  had  levied  on 
the  box  and  its  contents  under  an 
execution  issued  upon  a  jndgmeut 
against  G.  in  favor  of  one  R.;  and 
after  the  taking  by  plaintiflf  and 
Q.,  H.  brought  replevin  for   the 
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harness  agaiust  Q.  and  employed 
Frew  to  serve  the  papers,  who  ac- 
cordingly took  the  harness  from 
plaintiflf's  possession.  Thereupon 
plaintiff  brought  this  action. 
Plaintiff  did  not,  at  any  time,  re- 
store or  offer  to  restore  what  he 
received  from  G.  towards  payment 
for  the  harness.  There  is  no  evi- 
dence that  when  plaintiff  took  out 
the  attachment  any  process  was 
issued  or  a  suit  commenced.  The 
justice's  jury  gave  a  verdict  in 
plaintiff's  favor,  which  the  County 
Court  reversed  for  the  reason  that 
plaintiff,  not  having  restored  what 
he  had  received,  could  not  disaf- 
firm the  contract. 

F.  S.  Smithy  for  applt. 

Nash  &  Lincoln^  for  respt. 

Held^  That  plaintiff  could  not 
restore  the  money  to  the  vendee, 
he  having  fled  to  parts  unknown. 
The  vendee  was  the  only  person 
entitled  to  receive  the  money,  and 
bringing  it  into  court  and  leaving 
it  there  would  not  be  a  restoration 
to  him  nor  would  it  affect  his 
rights,  he  not  being  a  party  to  the 
suit ;  nor  would  it  prevent  his  re- 
covering it  from  plaintiff  in  a 
proper  action  ;  nor  could  the  judg- 
ment creditor  of  G.  levy  on  it  if  it 
were  paid  into  court,  as  it  would 
not  be  the  property  of  G.  till  he 
had  received  it.  19  Barb.,  412; 
40  id.,  220  ;  41  N.  Y.,  215.  Pay- 
ment to  defendant  would  not  be  a 
restoration  of  the  money,  for  de- 
fendant has  no  authority  to  re- 
ceive the  money  for  G.,  nor  is  he 
subrogated  in  his  place.  Plaintiff 
holds  the  money  for  the  use  of  G. 

Appellant  has  not,  by  attach- 
ment proceedings,  elected  to  affirm 


the  contract.  At  most,  his  affida- 
vit  and  proceedings  under  the  at- 
tachment, even  if  he  assumed  to 
take  the  harness  by  virtue  of  it, 
raised  a  question  of  fact  as  to 
whether  he  aflSrmed  the  contract. 
5  Hill,  183. 

Judgment  of  County  Court  re- 
versed and  that  of  the  justice 
affirmed. 

Opinion  by  Smithy  P.  J.;  Ear- 
din  and  Barker^  JJ.^  concur. 


EXECUTION.      REDEMPTION. 

N.Y.  Supreme  Court.    General 
Term.    First  Dept. 

Fanny  H.  Thomas  et  al.,  exrs.. 
respts.,  V.  Andrew  D.  Bogertetal, 
appUs. 

Decided  May  9,  1884. 

An  attorney  who  has  issued  an  execution  has 
no  right  to  countermand  it  after  a  sale  of 
real  property  has  been  made  under  it  but 
before  a  certificate  of  sale  has  been  issued 
to  the  purchaser. 

A  general  execution  issued  on  a  judgment 
in  an  action  in  which  an  attachment  has 
been  grunted  is  voidable  only,  and  the 
judgment  debtor  alone  is  entitled  to  take 
advantage  of  the  defect. 

When  real  property  is  struck  off  to  a  pur- 
chaser on  an  execution  sale  the  sale  is  com- 
plete, and  the  right  of  the  judgment  debtor 
to  redeem  springs  immediately  into  ex- 
istence. 

Appeal  from  judgment  of  Special 
Term. 

•  In  1880  Andrew  D.  Bogert  and 
another  commenced  an  action 
against  Abraham  Thomas  and  an- 
other in  which  an  attachment  was 
issued  against  the  property  of  said 
Thomas  on  account  of  his  non- 
residency  and  which  was  levied 
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upon  certain  real  property  belong- 
ing to  him.  Subsequently  a  judg- 
ment was  entered  in  the  action 
against  said  Thomas  and  an  exe- 
CQtion,  general  in  form,  was  issued 
upon  it,  and,  under  such  execu- 
tion, a  sale  of  the  property  took 
place,  and  it  was  struck  oflf  to  An- 
drew D.  Bogert,  but  before  a  cer- 
tificate of  sale  had  been  issued  to 
him  by  the  sheriff  the  attorney 
issuing  the  execution  counter- 
manded it,  and  subsequently  is- 
sued another  execution  in  the  form 
prescribed  by  the  Code  for  an  ex- 
ecution in  an  action  in  which  an 
attachment  has  been  issued  ;  and, 
under  this  execution,  another  sale 
took  place  at  which  the  property 
was  again  bid  in  by  Bogert.  In 
the  meantime  Abraham  Thomas 
had  conveyed  the  property  at- 
tached to  Mary  Thomas,  and,  after 
the  first  sale  and  before  the  second, 
she  tendered  to  the  sheriff  the  pur- 
chase price  paid  by  Bogert  at  the 
first  sale,  with  interest,  and  de- 
manded a  certificate  of  redemption 
of  said  property,  which  was  re- 
fused, and  she  thereupon  brought 
this  action  for  the  purpose  of  hav- 
ing the  second  sale  adjudged  null 
and  void  and  she  declared  to  have 
redeemed  the  premises.  The  action 
was  resisted  upon  the  ground  that 
the  execution  under  which  the  sale 
was  made  and  of  which  the  re- 
demption was  predicated  was  in- 
valid, and,  further,  that  it  was 
countermanded  before  any  certifi- 
cate of  sale  was  given  and  there- 
fore before  the  sale  was  consum- 
mated. 

Ashhel  Oreen    and  Oeorge    A. 
Strong^  for  applts. 


Hamilton  Wallis,  for  respts. 

Held,  That  at  the  time  of  the 
alleged  countermand  the  execu- 
tion was/unctus  officio  and  it  was 
not  in  the  power  of  the  attorney  to 
countermand  it. 

Jackson  v.  Anderson,  4  Wend., 
480,  criticized. 

That  the  execution,  although 
not  in  strict  conformity  to  §  1370, 
Code  of  Civ.  Pro.,  which  requires 
a  special  execution  to  be  issued  in 
an  action  where  an  attachment  has 
been  levied,  was  nevertheless  void- 
able only  and  could  only  be  as- 
sailed by  the  judgment  debtor.  8 
Johns.,  361 ;  13  id.,  102  ;  7  N.  Y., 
195;  15  W.  Dig.,  309;  26  Hun, 
262;  88  N.  Y.,  611. 

McKay  v.  Harrower»  27  Barb., 
463,  distinguished. 

That  when  the  property  was 
struck  off  to  Bogert  on  the  first 
sale  the  sale  was  complete  and  the 
execution  was  functus  officio^  and 
the  right  of  the  grantee  of  the 
judgment  debtor  to  redeem  arose 
at  once  and  was  established. 
Crocker  on  Sheriffs,  §  487. 

That,  therefore,  the  sale  under 
the  first  execution  was  binding 
upon  the  plaintiff  therein  ;  that 
the  second  execution  was  unau- 
thorized, and  that  the  sheriff  was 
bound  to  execute  the  certificate  of 
redemption  to  plaintiff's  testator. 

Judgment  affirmed. 

Opinion  by  Brady,  J.;  Davis, 
P.  /.,  and  Daniels,  /.,  concur. 
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COSTS. 

N.  Y.  Supreme  Court.   General 
Term.     Fikst  Dept. 

Joseph  M.  Cook  et  al.,  exrs., 
applts.,  V.  Mary  E.  Munn  et  al., 
respts. 

Decided  May  9,  1884. 

The  general  rule  that  in  an  action  to  obtain 
the  construction  of  a  will  costs  will  be 
charged  upon  the  general  estate  if  the  will 
is  so  drawn  as  to  create  doubt  and  render 
resort  to  a  court  necessary  or  advisable 
only  relates  to  a  question  affecting  the  ad- 
ministration of  the  entire  estate,  and  has 
no  application  to  a  case  in  which  a  particu- 
lar share  only  is  involved  in  doubt. 

In  an  action  brought  by  the  executors  to  as- 
certain who  is  entitled  to  a  particular  share 
of  an  estate,  making  the  persons  claiming 
such  share  defendants,  but  to  which  the 
other  persons  interested  in  the  estate  are  not 
parties,  only  the  costs  of  the  executors  will 
be  paid  out  of  the  general  estate.  The 
other  parties  must  pay  their  own  costs  out 
of  their  shares  of  the  estate. 

Appeal  from  order  of  Special 
Term. 

This  action  was  brought  by  plain- 
tiflFs,  as  executors  of  Charles  S. 
Mnnn,  to  procure  an  adjudication 
deciding  whether  Mary  E.  Munn, 
as  the  widow  of  Charles  Munn, 
deceased,  or  as  guardian  of  his  in- 
fant children,  or  as  his  adminis- 
tratrix, was  entitled  to  the  legacy 
left  him  by  the  said  Charles  S. 
Munn.  The  said  Mary  E.  Munn, 
individually,  as  guardian,  and  as 
administratrix,  and  the  said  in- 
fants were  the  only  parties  de- 
fendant. The  court  awarded  the 
fund  in  dispute  to  the  infants,  and 
directed  that  the  costs  and  allow- 
ances of  all  parties  should  be  paid 
out  of  the  general   estate.     From 


the  order  containing  this  direction 
the  plaintiff  appealed. 

George  W.  Lyrm,  for  applts. 

F.  G.  Fincke,  for  Mary  E.  Munn. 

Alexander  T,  Goodwin,  for  in- 
fant def  ts. 

Beldj  That  the  general  rule  that 
in  an  action  to  obtain  the  con- 
struction of  a  will  the  costs, 
though  in  the  direction  of  the 
court,  will  be  charged  upon  the 
general  estate  if  the  will  is  so 
drawn  as  to  create  doubt  and  ren- 
der resort  to  the  court  necessary 
or  advisable,  4  Johns.,  608;  4 
Paige,  272;  6  Paige,  271,  287;  9 
Paige,  94;  41  N.  Y.,  507,  516;  70 
id.,  81 ;  66  id.,  169,  only  relates  to 
a  question  affecting  the  adminis 
tration  of  the  entire  estate,  and  has 
no  application  to  a  case  in  which 
a  particular  share  only  is  involved 
in  doubt. 

That,  in  this  case,  there  was  no 
dispute  affecting  the  general  es- 
tate, the  only  question  being  to 
which  of  the  defendants  did  a  cer- 
tain share  of  it  belong,  it  making 
no  difference  whatever  to  the  other 
participants  of  the  testator's 
bounty  what  was  done  with  that 
portion,  and  who  were  not  made 
parties  to  the  action,  there  being 
no  necessity  that  they  should  be. 
That  there  was  no  reason,  there- 
fore, why  all  the  costs  and  ex- 
penses should  be  paid  out  of  the 
general  estate.  That  plaintiffs,  as 
the  executors,  were  justified  in 
asking  the  instruction  of  the  court 
as  to  their  duties  in  the  payment 
of  the  legacy  or  share  given  to 
Charles  Munn,  and  whatever  ex- 
pense was  incurred  in  that  pro- 
ceeding should  be  paid  out  of  the 
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general  estate,  but  that  the  de- 
fendants should  pay  their  own 
costs — the  defendant  Mary  E. 
Munn,  as  administratrix,  out  of 
any  portion  of  the  estate  in  her 
bands  as  administratrix,  and  the 
infants  out  of  their  share  in  the 
legacy. 

Ordered  accordingly. 

Opinion  by  Brady ^  J.  ;  Davis^ 
P.  J.J  and  Daniels^  J,,  concur. 


MARRIED  WOMEN. 
DENCE. 


EVI- 


N.  Y.  Supreme  Court.    General 
Term.     Fourth  Dept. 

Eleazer  A.  Williams,  respL^  v. 
Joseph  Burton  et  al.,  impld., 
applts. 

Decided  April,  1884. 

A  married  woman  who  embarks  in  business 
as  a  member  of  a  firm  is  liable  upon  the 
firm  notes  given  for  money  to  use  and  used 
in  the  firm  business  notwithstanding  her 
coverture,  and  she  is  not  relieved  from  such 
liability  by  the  fact  that  her  partner  after 
receiving  the  money  diverted  it  to  his  own 
use. 

In  an  action  upon  a  firm  note  evidence  as  to 
what  entries  the  bookkeeper  made  in  rela- 
tion to  the  loan  or  his  opinion  as  to  what 
he  would  have  entered  had  he  understood 
the  transaction  differently  are  immaterial. 

Appeal  from  judgment  entered 
npon  the  report  of  a  referee. 

Action  on  a  demand  note  made 
by  Joseph  Burton,  Jr.,  &  Co.,  and 
endorsed  by  Joseph  Burton.  The 
firm  was  composed  of  Ann  E.  Bur- 
ton and  her  son  Joseph  Burton, 
Jr.,  and  her  husband  Joseph  Bur- 
ton assisted  about  the  Urm  busi- 
ness, which  was  the  manufacture 
of  cigars. 


Plaintiff,  on  Feb.  5,  1878,  deliv- 
ered  to  Joseph  Burton  $1,000  in 
cash,  which  he  agreed  to  loan  to 
the  firm  and  the  firm  was  to  give 
its  promissory  note  for  it  and  the 
note  was  to  be  endorsed  by  Joseph 
Burton.  This  was  done  and  the 
note  in  suit  given. 

The  making  and  endorsement  of 
the  note  was  not  denied,  and  some 
evidence  was  given  tending  to  show 
that  it  was  given  for  money  bor- 
rowed by  the  firm  needed  and 
used  in  its  firm  business. 

Fuller  &  Kellogg,  for  applts. 

Hoyt  &  Lewis  J  for  respt. 

Held,  That  as  Mrs.  Burton  had 
embarked  in  business  as  a  member 
of  the  firm  she  was  liable  upon  the 
firm  notes  given  for  money  to  use 
and  used  in  the  firm  business,  not- 
withstanding her  coverture.  42 
N.  Y.,  613;  58  id.,  80;  71  id.,  199. 
If  her  son  and  partner  diverted  the 
money  or  a  part  of  it  to  his  indi- 
vidual use  after  plaintiff  had 
parted  with  it  to  the  firm  upon  its 
note  she  still  remained  liable  to 
plaintiff  by  virtue  of  the  firm  note. 
If  plaintiff  had  been  shown  a  party 
to  a  fraud  practiced  upon  the  fe- 
male defendant  by  her  son,  then  a 
different  question  might  have 
arisen.  But  as  the  case  was  made 
before  the  referee  the  note  was 
valid  against  the  firm  and  no  de- 
fense was  made  out  by  the  female 
defendant.  It  her  son  and  partner 
practiced  a  fraud  upon  her  she 
must  seek  her  remedies  in  that  di- 
rection. 

The  bookkeeper  of  the  firm  was 
called  and  testified  that  he  entered 
the  receipt  of  this  money  in  the 
cash  book.     He  was  asked  '*If  the 
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$1,000  bad  been  loaned  to  the  firm 
of  Joseph  Barton,  Jr.,  &  Oo.  what 
entries  would  have  been  made  by 
you  to  show  the  transaction?" 
This  was  objected  to  as  improper 
and  immaterial.  Objection  sus- 
tained. 

Held,  No  error.  78  N.  Y.,  168. 
The  question  did  not  call  for  a 
fact  past,  but  for  an  opinion  upon 
a  supposed  view  of  the  transaction. 
If  plaintiff  loaned  the  money  to 
the  firm  and  took  the  note  for  it,  it 
was  not  material  what  was  done 
by  the  bookkeeper  as  to  entries 
about  it  or  what  in  his  opinion  he 
would  have  done  by  way  of  entries 
had  he  understood  the  transaction 
difierently  from  what  he  did. 

AUo  held,  That  it  was  not  error 
to  receive  the  notice  of  protest  in 
evidence.  The  explanations  of  S. 
that  he  served  a  copy  on  the  Ist 
of  July  and  a^ain  on  the  3d  of 
July,  together  with  the  notice, 
satisfactorily  established  the  lia- 
bility of  Joseph  Burton  upon  the 
endorsement  of  the  note.  It  was 
necessary  to  produce  the  notice  of 
protest  in  order  to  have  the  ex- 
planations in  respect  thereto  prop- 
erly understood.  The  notice  was 
effectual  whether  received  by  the 
endorser  or  not.     51  N.  Y.,  144. 

AUo  held,  That  while  some  of 
the  questions  on  the  cross-exami- 
nation of  Joseph  Burton  might, 
in  a  wise  exercise  of  discretion, 
have  been  excluded,  we  cannot  say 
that  the  answers  given  worked  in- 
jury to  defendants. 

Also  held.  That  it  was  for  the 
referee  to  consider  the  evidence  of 
Joseph  Burton,  Jr., with  the  other 
and  give  such  effect  to  it  as  in  his 


judgment  it  merited.  He  was  a 
party  to  the  record,  though  he  had 
not  served  an  answer.  He  was 
son-in-law  of  plaintiff  and  son  of 
both  defendants.  There  was  ill 
feeling  between  him  and  his  father 
and  mother.  They  contradicted 
him  and  he  contradicted  them. 
The  referee  was  therefore  at  lib- 
erty to  believe  or  disbelieve  his 
evidence  in  whole  or  in  part.  We 
ought  not  to  disturb  his  conclusion 
based  upon  a  disbelief  or  a  belief  of 
his  evidence.  45  N.  Y.,  549;  70 
id.,  177;  73  id.,  609  ;  78  id.,  287; 
31  Hun,  379. 

Judgment  affirmed. 

Opinion  by  Hardin,  J.  ;  Smithy 
P.  J,,  and  Barker,  /.,  concur. 


PLEADING.    JOINDER. 

N.  Y.  Supreme  Court.    General 
Term.     Fourth  Dept. 

William  W.  TealU  respL,  v. 
The  City  of  Syracuse,  applL 

Decided  April,  1884. 

A  cause  of  action  for  conversion  of  personal 
property  and  one  for  money  had  and  re 
celved,  being  the  proceeds  of  sale  of  said 
property,  cannot  be  joined  in  a  complaint. 

Appeal  from  interlocutory  judg- 
ment overruling  demurrer  to  the 
complaint. 

The  demurrer  is  taken  on  the 
grounds :  Ist,  that  the  complaint 
does  not  contain  facts  sufficient  to 
constitute  a  cause  of  action,  and 
2d,  that  two  causes  of  action  are 
improperly  united. 

The  action  is  brought  by  plain- 
tiff as  the  assignee  of  the  Onondaga 
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Connty  Bank.  The  first  cause  of 
action  alleged  in  the  complaint  is 
for  wrongfully  taking  and  convert- 
ing certain  personal  property  be- 
longing to  said  bank,  of  the  value 
of  $3,200,  with  a  claim  for  damages 
in  that  som,  with  interest. 

The  second  cause  of  action  is 
for  money  had  an  J  received,  tbe 
complaint  alleging  that  on  April 
25,  1874,  defendant  received  into 
ite  treasury  and  appropriated  to  its 
use  the  sum  of  $857,  the  same 
being  the  proceeds  of  the  sale  of 
certain  goods,  etc.  of  the  said  bank, 
''being  the  samegoods,  etc.,  men- 
tioned in  the  first  count  herein, 
before  then  wrongfully,  etc.,  seiz- 
ed, taken  and  sold  at  public  auc- 
tion by  said  city-  of  Syracuse,  its 
agents  and  officers  *  *  whereby 
the  said  city  of  Syracuse  became 
liable  to  pay  unto  the  said  Onon- 
daga County  Bank  the  said  sum 
of  $867,  with  interest." 

L.  Marshall  and  M.  A.  Knapp^ 
for  applt. 

Oeo.  N.  Kennedy  and  E.  Fore- 
man^ for  respt. 

Held^  That  the  two  causes  of 
action  were  improperly  united. 
The  first  cause  of  action  is  in  tort 
for  wrongfully  converting  the 
property  by  means  of  a  wrongful 
seizure  and  sale  thereof.  The 
second  cause  of  action  is  for  the 
proceeds  of  the  property,  and  the 
righc  to  recover  rests  upon  an  im- 
plied promise  or  contract  to  pay, 
the  tort  being  waived.  64  Barb., 
168  ;  6  Den.,  370.  Prior  to  the 
present  Code  two  such  causes  of 
action  could  not  be  united  in  the 
same  complaint.  Code  Pro.,  §  167; 
Vol.  19— No.  17b. 


60  N.  Y.,  487;  66  Barb.,  457;  12 
How.,  331 ;  16  id.,  221 ;  9  Barb., 
230  ;  9  How.,  311 ;  23  id.,  302  ;  68 
id.,  162;  61  id.,  163;  66  N.  Y., 
332.  We  think  §  484,  Code  Civ. 
Pro.,  has  not  changed  the  rule. 

The  complaint  does  not  make  it 
appear  that  both  causes  of  action 
belong  to  one  of  the  Classifications 
named  in  the  section.  The  first 
belongs  to  the  6(h  class  of  causes 
of  action  mentioned  in  §  484,  and 
the  second  to  the  first  class. 

That  the  9th  subdivision  of  §484 
does  not  aid  the  respondent,  be- 
cause it  is  clear  that  the  two 
causes  of  action  are  included  in 
one  of  the  foregoing  subdivisions  ; 
and  secondly,  because  it  does  not 
appear  that  ''all  of  the  causes  of 
action"  belong  to  one  of  the  fore- 
going subdivisions.  There  can  be 
but  one  claim  or  recovery.  If  it 
is  in  tort,  the  right  to  recover  is 
because  of  the  wrong.  If  in  con- 
tract, it  is  because  the  wrong  is 
waived  and  plaintiff  succeeds  upon 
the  contract  which  the  law  implies 
after  the  waiver  takes  place.  A 
recovery  in  tort  would  bar  the 
action  upon  contract,  and  ^ice 
versa. 

Lattin  v.  McCarty,  41  N.  Y., 
112,  distinguished. 

Here  there  is  an  averment  of 
distinct  causes  of  action  ;  one  in 
tort,  the  other  in  contract.  The 
sec'tion  referred  to  has  not  author- 
ized such  a  union  of  causes  of 
action  as  presented  by  the  com- 
plaint.   60  Barb.,  77. 

Order  and  judgment  reversed, 
with  costs,  and  judgment  ordered 
for  defendant,  with  costs,  and 
leave  granted  to  plaintiff  to  amend 
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on  paynient  of  costs  of  appeal  and 
of  demurrer. 

Opinion  by  Hardin^  J.;  Barker, 
J.y  concurs;  Smithy  P.  •/".,  not 
voting. 


DOWER.     ABATEMENT. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

Jaroes  McKeon  et  al.,  exrs., 
applts.y  V.  James  D.  Fish,  recr., 
respt 

Decided  May  9,  1884. 

The  filing,  in  an  action  for  the  admeasurement 
of  dower  or  for  a  sale  of  the  premises  and 
the  awanling  of  a  gross  sum  in  lieu  there- 
of, of  a  consent  in  writing  to  receive  a  gross 
sum  in  lieu  of  dower,  etc.,  pursuant  to  the 
statute,  does  not  give  the  plaintiff  such  a 
▼ested  right  in  such  unascertained  sum  that, 
in  the  event  of  her  death  before  the  entry 
in  the  action  of  an  interlocutory  judgment 
determining  her  right  of  dower  and  adjudg- 
ing a  sale  of  the  premises,  the  suit  can  be 
carried  on  by  her  personal  representatives 
to  ascertain  the  amount  of  and  to  recover 
such  sum.  In  such  a  case  the  action  abates 
on  the  death  of  the  widow. 

It  seems  that  the  action  might  survive  if  the 
right  of  dower  had  been  determined  and  a 
sale  of  the  premises  adjudged  before  the 
death  of  the  plaintiff. 

Appeal  from  judgment  entered 
on  report  of  a  referee. 

This  action  was  commenced  by 
Annie  S.  Freeman  to  have  her 
dower  in  certain  lands  owned  by 
her  dt»ceased  husband  admeasured, 
or  to  have  such  lands  sold  and  a 
gross  sura  in  lieu  of  dower  awarded 
her.  Pending  the  action  and  be- 
fore any  interlocutory  decree 
therein  determining  her  right  of 
dower  and  adjudging  a  sale  of  the 
premises  a  consent  in  writing  was 


tiled  by  her  to  receive  a  gross  sum 
in  lieu  of  dower,  etc.,  pursuant  to 
the  statute  Subsequently,  and 
while  the  action  was  still  pending 
and  prior  to  the  determination 
thereof,  Mrs.  Freeman  died,  leav- 
ing  a  will,  which  was  duly  proved, 
in  which  James  McKeon  and  Ap- 
jjeton  St  urges  were  appointed 
executors,  and  this  action  was 
thereafter  revived  in  their  names. 
The  referee  to  whom  the  action 
had  been  referred  reported  that 
the  action  abated  upon  the  death 
of  Mrs.  Freeman,  and  that 
plaintiffs'  complaint  should  be 
dismissed,  and  judgment  was  ren- 
dered accordingly. 

James  McKeon,  for  applts. 

Wingaie  &  Cullen,  for  respt. 

Held,  That  at  the  time  of  the 
death  of  i)laintiflf's  testatrix  her 
action,  notwithstanding  the  filing 
of  her  consent,  had  not  reached  a 
stage  or  condition  in  which  she 
was  entitled  to  claim  a  vested 
right  to  a  gross  sum  of  money 
equal  to  the  value  of  her  dower. 

That  a  different  state  of  things 
might  exist  if  her  right  of  dower 
had  been  determined  and  the  pro- 
ceedings in  the  action  had  reached 
a  stage  in  which  a  sale  of  the  prem- 
ises had  been  adjudged.  The  case 
would  then  have  been  in  a  position 
entitling  her  to  have  the  value  of 
her  dower  right  ascertained  and  a 
gross  sum  paid  to  her  in  lieu  of 
dower;  but,  until  that  time,  her 
right,  beyond  that  to  her  share  of 
the  mesne  profits  of  the  estate,  re- 
mained a  mere  naked  and  inchoate 
life  estate  and  terminated  with  her 
death. 

Judgment  aflSrmed. 
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Opinion  by  DavfSy  P.  J.;  Brady 
and  Daniels,  JJ.,  concur. 


APPEAL.    NEW  TRIAL. 

N.  Y.  Supreme  OoaRT.  General 
Term.    Fourth  Dept. 

Frank  D.  Crim  et  al.,  exrs., 
respts.,  V.  Rufus  G.  Starkweather, 
impld.,  appU. 

Decided  April,  1884. 

The  judgment  herein  was  reversed  at  General 
Term  and  new  trial  ordered  unless  plain- 
tiff should  stipulate  to  reduce  it  to  the 
amount  of  the  first  cause  of  action.  Such 
stipulation  was  given.  Defendant  there- 
after appealed  to  the  Court  of  Appeals, 
which  reversed  the  Judgment  and  ordered  a 
new  trial.  Held,  That  thereupon  the  stipu- 
lation ceased  to  be  operative  and  that  all  the 
issues  were  open  for  a  new  trial. 

Appeal  from  order  denying  a 
motion  by  defendant. 

Action  to  recover  upon  an  en- 
dorsement of  a  promissory  note 
and  also  for  money  loaned.  The 
action  was  tried  before  a  referee, 
who  reported  in  favor  of  plaintiff's 
testator  in  his  lifetime  on  both 
connts.  Defendant  appealed  to 
the  General  Term,  which  decided 
that  the  jadgment  shoald  be 
reversed  and  a  new  trial  ordered 
before  another  referee,  costs  to 
abide  event,  unless  plaintiff  should 
stipulate  to  reduce  the  jadgment 
to  the  amount  due  on  the  note,  in 
which  cast;  the  judgment  as  modi- 
fied should  be  affirmed.  Such  stipu- 
lation was  given  and  judgment 
entered  for  the  amount  of  the 
note.  Defendant  thereupon  ap- 
pealed to  the  Court  of  Appeals, 
which  reversed  the  judgment  and 


ordered  a  new  trial,  costs  to  abide 
the  event.  The  reference  was  va- 
cated and  the  case  restored  to  the 
circuit  calender  in  Aug.  1882,  and 
this  motion  was  thereafter  made, 
based  on  the  position  that  the 
right  to  try  the  second  cause  of 
action  is  gone.  The  motion  was 
denied,  the  Special  Term  holding 
that  the  stipulation  ceased  to  be 
operative  when  the  judgment  of 
the  General  Term  was  reversed  by 
the  Court  of  Appeals. 

Geo.   W.  Smith,  for  applt. 

W.  &  N.  E.Kernan,  ior  respts. 

Held,  No  error.  It  appears 
from  the  record  that  when  the 
case  was  heard  in  the  Court  of  Ap- 
j)eals  the  judgment  of  the  General 
Term,  modifying  and  retaining 
part  of  the  judgment  entered  on 
the  report  of  the  referee,  was 
wholly  reversed  and  a  new  trial 
ordered.  The  order  for  a  new  trial 
as  directed  by  the  Court  of  Ap- 
peals is  unlimited  and  unrestricted 
by  any  terms  of  restriction  or  lim- 
itation to  the  issue  relating  to  the 
first  count  of  the  complaint.  Lit- 
•irally  construed,  it  is  an  award  of 
a  new  trial  of  the  issues  in  the 
action.  If  the  award  by  that  court 
had  been  of  a  new  trial  of  the 
issues  as  to  the  first  count  of  the 
complaint  a  different  question 
would  have  been  presented.  Code 
Civ.  Pro.,  §  1220. 

Again,  it  does  not  appear 
from  the  order  of  the  General 
Tarm  that  there  was  an  inten- 
tion to  give  a  final  judgment 
against  plaintiff  on  the  second 
cause  of  action.  The  case  does 
not,  therefore,  fall  within  §  1224 
of  the  Code,  which  authorizes  the 
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General  Term  "  in  its  discretion 
to  render  final  judgment."  Nor 
does  it  appear  from  the  order  of 
General  Term  that  plain tifiTs  com- 
plaint as  to  the  second  connt  was 
dismissed  npon  the  merits,  and 
the  action  of  the  General  Term 
does  not,  therefore,  stand  as  a  bar 
to  a  second  action  or  a  second 
trial  of  the  issues  as  to  the  second 
count.  There  remains  no  judg- 
ment expressly  declaring  or  judg- 
ment roll  making  it  appear  that  a 
judgment  has  been  rendered  upon 
the  merits  of  the  second  connt 
against  plaintiflf.  Code  Civ.  Pro., 
§  1209.  The  effect  of  the  stipula- 
tion to  reduce  the  judgment  to  the 
amount  found  due  on  the  first 
count  was  to  vacate  all  other 
parts  of  the  judgment  based  on  the 
report  of  the  referee.  Defendant 
has  treated  the  stipulation  as 
having  that  effect,  for  he  has  not 
entered  an  order  or  judgment  re- 
versing the  other  parts  of  the  judg- 
ment or  dismissing  plaintiff's  com- 
plaint as  to  the  second  cause  of 
action.  Had  defendant  allowed 
the  modified  judgment  to  stand, 
he  might  have  insisted  with  force 
that  plaintiff  had  lost  the  right  to 
try  the  issue  as  to  the  second  count 
in  thi^  action.  But  he  was  not 
content  with  such  modified  judg- 
ment *  *  but  appealed  therefrom 
and  took  from  the  Court  of  Ap- 
peals a  total  reversal  of  the  judg- 
ment of  General  Term  and  an  ab- 
solute and  unconditional  order  for 
a  new  trial  of  the  action.  Plain- 
tiff^ s  inducement  leading  him  to 
stipulate  is  gone.  It  was  taken 
away  by  the  course  pursued  by 
defendant,  resulting  in  the  judg- 


ment and  award  for  a  new  trial 
obtained  in  the  Court  of  Appeals. 
We  cannot  escape  the  conclusion 
that  there  is  no  judgment  or  stipn- 
lation  now  in  force  to  prevent 
plaintiffs  from  insisting  that  they 
are  entitled  to  a  trial  of  all  the 
issues  in  the  action,  those  relating 
to  the  second  as  well  as  those  re- 
lating to  the  first  connt  of  the  com- 
plaint. 

Order  affirmed,  with  costs. 

Opinion  by  Hardin^  J.;  Smith 
P.  /.,and  Barker^ J, y  concur. 


PARTNERSHIP.      EVIDENCE. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

The  Union  National  Bank,  of 
Rah  way,  N.  J.,  appU.^  v.  Howard 
L.  Underbill,  impld.,  respt 

Decided  May  9,  1884. 

One  member  of  a  partaersbip  has  no  power 
to  bind  his  copartner  by  giving  the  finn 
note  for  his  own  individual  debt  without 
the  knowledge,  assent  or  authonty  of  his 
copartner ;  and  the  person  receiving  such 
note,  with  knowledge  that  the  firm  name 
was  used  for  such  purpose,  cannot  enforce 
it  against  the  other  members  of  the  firm. 

The  rule  that  the  admissions  of  one  partner 
during  the  existence  of  the  firm  are  evidence 
against  his  copartner  when  they  relate  to 
partnership  transactions  does  not  iDclude 
admissions  or  statements  which  may  be 
designed  or  expected  to  have  the  effect  of 
subjecting  the  members  of  the  firm  to  the 
pa3rment  of  what  appeal's  to-  have  been  the 
individual  indebtedness  of  the  partner 
whose  admissions  are  offered  as  evidence. 

Appeal  from  judgment  recovered 
on  the  verdict  of  a  jury  rendered 
by  direction  of  the  Court. 

In  January,   1877,  the  defend- 
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ants  TInderhill  &  Cheyney  formed 
u  copartnership  under  the  firm 
name  of  Jesse  S.  Cheyney  &  Co. 
Previonsto  that  time  Clieyney  had 
been  accnstomed  to  present  his 
checks,  drawn  on  the  East  River 
National  Bank  and  endorsed  by 
one  Vail,  for  discount  to  plaintiff, 
who  discounted  the  same.  In 
Jan.,  1877,  Cheyney  informed  the 
presic^ent  of  the  plaintiff  that  he 
had  a  partner,  but  Cheyney's 
check  continued  to  be  presented 
and  discounted,  and  no  check  was 
presented  for  discount  for,  or  in 
the  name  of,  the  firm.  Finally,  a 
check  given  by  Cheyney  and  dis- 
counted by  plaintiff  was  not  paid 
by  the  bank  on  which  it  was 
drawn,  but  was  protested.  The 
plaintiff  then  applied  to  the  en- 
dorser Vail  to  have  the  check 
taken  up  and  retired  ;  and,  for  the 
purpose  of  doing  so,  Vail  gave  to 
plaintiff  three  notes  of  the  firm  of 
Jesse  S.  Cheyney  &  Co.,  payable 
to  his  order,  and  this  action  was 
brought  to  recover  the  amounts  of 
these  notes.  The  defendant  Un- 
derhill  set  up  as  a  defence  that 
the  said  notes  had  been  made  by 
Cheyney  for  the  payment  of  his 
individual  indebtedness  and  with- 
out the  knowledge,  assent  or  au- 
thority of  his  copartner.  Upon 
the  trial  evidence  was  offered  of 
admissions  or  representations 
made  by  Cheyney  that  the  money 
raised  upon  the  checks  discounted 
by  plaintiff  was  used  in  the  firm 
business,  which  was  excluded. 

Robert  S.  Oreen^  for  applt. 

UamiVon  Odell,  for  respt. 

Held^  That,  as  the  notes  in  suit 
were  presented  to  the  bank  by  the 


indorser,  drawn  in  the  name  of 
Cheyney  &  Co.,  it  must  have  been 
known  to  the  president  of  the 
bank  that  they  had  been  made 
and  obtained  to  settle  and  adjust 
the  individual  debt  of  Cheyney. 

That  Cheyney  as  a  member  of 
the  firm  had  no  power  to  bind  his 
partner  in  this  manner  for  the 
payment  of  his  own  individual 
debt  without  the  knowledge,  as- 
sent or  authority  of  his  copartner; 
and  the  bank,  having  received  the 
notes  with  knowledge  that  the 
firm  name  was  used  by  Cheyney 
for  this  purpose,  was  incapable  of 
enforcing  them  against  the  other 
member  of  the  firm.     21  Hun,  178. 

That  the  evidence  of  Cheyney's 
admissions  was  properly  rejected, 
for  no  other  effect  could  have  been 
expected  to  have  been  secured 
from  them  than  to  charge  his  part- 
ner with  liability  for  the  checks; 
and,  while  it  is  true  in  a  general 
sense  that  the  admissions  of  one 
partner  during  the  existence  of 
the  firm  are  evidence  against  his 
copartner  when  they  relate  to 
partnership  transactions,  18  Hun, 
502,  this  rule  does  not  include 
admissions  or  statements  which 
may  be  designed  or  expected  to 
have  the  effect  of  subjecting  the 
members  of  the  firm  to  the  pay- 
ment of  what  appears  to  have  been 
the  individual  indebtedness  of  the 
partner  whose  admissions  are  of- 
fered as  evidence.  21  Wend.,  366. 

Judgment  affirmed. 

Opinion  by  Daniels,  J,;  Davis, 
P.  /.,  and  Brady.  /.,  concur. 


Digitized  by 


QiOo^^z 


406 


NEW  YORK  WEEKLY  DIGEST. 


AGENCY.     CUSTOM. 

N.Y.  Supreme  Court.     General 
Term.    First  Dept. 

Martin  Kedian  et  aL,  respts.,  v. 
Joseph  B.  Hoyt,  appU. 

Decided  May  9,  1884. 

An  action  may  be  maintained  against  a  per- 
son individually  upon  whose  authority  ma- 
terials have  been  furnished  and  labor  per- 
formed, although  such  work  was  performed 
and  materials  furnished  for  the  benefit  of 
property  belonging  to  him  as  trustee. 

In  an  action  to  recover  money  paid  to  persons 
employed  by  plaintiffs,  under  the  authority 
of  defendant,  to  perform  work  for  the  lat 
ter,  the  bills  furnished  by  such  persons  and 
paid  by  plaintiffs  are  competent  evidence 
to  show  the  amounts  alleged  to  have  been 
paid  out  by  plaintiffs. 

A  custom  of  trade  whereby  mechanics  who 
are  employed  to  make  general  repairs  t6 
buildings  are  accustomed  to  receive  from 
mechanics  in  other  lines  of  business  whom 
it  is  necessary  for  them  to  employ  in  the 
course  of  making  su<ih  repairs,  ten  percent, 
rebate  of  the  bills  furnished  by  them,  and 
then  charge  this  rebate  against  the  person 
for  whom  the  repairs  are  made,  is  vicious 
and  unlawful  and  will  not  be  sanctioned  by 
the  courts. 

In  an  action  to  recover  the  amount  claimed  to 
be  due  for  making  such  repairs,  the  fact 
that  plaintiffs  have  received  such  rebate  is 
not  a  defence  to  the  whole  action,  but  only 
entitles  defendant  to  a  reduction  of  plain- 
tiff's claim  to  that  extent. 

Appeal  from  judgment  recover- 
ed on  the  verdict  of  a  jury  and 
from  order  denying  motion  for  a 
new  trial. 

Plain tiflfs,  who  were  plumbers, 
were  employed  by  defendant  to 
make  some  repairs  to  certain 
houses  owned  by  him  as  trnstee,  in 
the  course  of  making  which  it  was 
necessary  for  them  to  employ  me- 
chanics in  other  lines  of  business, 
and  this  action  was  brought  to  re- 


cover for  work  and  labor  perform- 
ed and  materials  furnished  by 
plaintiflfs  in  making  such  repairs, 
and  also  to  recover  the  amounts 
alleged  to  have  been  paid  to  snch 
other  mechanics.  The  right  of 
plaintiflfs  to  maintain  the  action 
against  defendant  individually 
was  contested  at  the  trial. 

Stewart  L  Woodford^  for  applt. 

John  M.  Bowers,  for  respts. 

Heldy  That  since  the  materials 
had  been  furnished  and  the  labor 
had  been  performed  under  the  aa- 
thority  of  defendant,  although  he 
was  the  trustee  of  an  estate,  an  ac- 
tion against  him  individually  for 
the  amount  due  could  regularly 
be  maintained.  47 N.  Y.,  360 ;  73 
id.,  127,  131. 

Upon  the  trial  the  bills  furnish- 
ed by  the  other  persons  employed 
by  plaintiflfs  and  paid  by  them 
were  received  in  evidence  against 
the  objection  and  exception  of  de- 
fendant. 

Held^  No  error ;  that  they  were 
properly  received  to  show  what 
had  been  done,  the  extent  of  the 
charges  made,  and  the  amonot 
alleged  to  have  been  paid  out  by 
plaintiffs. 

It  appeared  on  the  trial  that 
plaintiffs  were  aljowed  a  rebate  of 
ten  per  cent,  upon  the  bills  of  the 
persons  employed  by  them  to  do 
other  work  and  furnisti  other  ma- 
terials for  the  buildings  required  to 
be  repaired,  but  that  they  charged 
defendant  with  the  face  valneof 
such  bills,  and  they  were  allowed 
to  recover  this  amount  upon  the 
trial  upon  the  ground  that  the  re- 
ceipt of  such  a  rebate  was  a  cus- 
tom of  the  trade. 
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Held^  Error;  chat  suchacastom 
was  vicioas  and  aniawfal,  and  that 
plaintiffs  could  not  retain  the  ben- 
efit derived  therefrom.  63  Barb., 
500,  604  ;  62  N.  Y.,  312  ;  Wharton 
on  Agency,  §§238,  240  ;  66  N.  Y., 
456,  461 ;  52 Barb.,  173, 179;  L.  R., 
2  Q.  B.  Div.,  549;  id.,  552;  10 
Chan.  App.,515,  526. 

An  application  was  made  upon 
the  trial  upon  the  part  of  defend- 
ant for  leave  to  amend  his  answer 
in  such  a  manner  as  to  allow  the 
misconduct  above  mentioned  to  be 
relied  upon  as  a  legal  defense 
against  the  entire  claim  for  money 
paid  out.  This  application  was 
denied. 

Held.  No  error  ;  that  the  fraud- 
ulent misconduct  of  plaintiffs  did 
not  affect  their  right  to  reimburse- 
ment of  the  amount  actually  paid 
out  by  them  to  the  other  mechan- 
ics, but  extended  no  further  than 
to  defeat  their  claim  for  the  ten 
per  cent,  not  paid  out  by  them. 

Judgment  reversed,  unless  plain- 
tiffs should  stipulate  to  reduce  it 
by  deducting  said  ten  per  cent., 
but  if  such  stipulation  should  be 
given  then  judgment  should  be 
aflSrmed. 

Opinion  by  Daniels,  J. ;  Davis, 
P.  J.,  and  Haighty  •/.,  concur. 


FORECLOSURE.    DEFICENCY. 

N.  Y.  SuPREMK  Court.    General 
Term.    First  Dept. 

William  Siewert,  respt.  v.  Ded- 
erick  Hamel,  applt. 

Decided  May  9,  1884. 

When  an  acttoQ  is  brought  to   foreclose   a 
second  mortgage  on  real  property  and  sub- 


sequently another  action  is  commenced  to 
foreclose  the  first  mortgage,  and  this  second 
action  proceed  to  judgment  before  the  first, 
and  the  premises  are  sold  under  the  Judg- 
ment entered  therein,  leaving  a  surplus 
which  the  second  mortgagee  procurts  by 
the  usual  proceedings  and  applies  upon 
his  mortgage,  and  subsequently  a  Judgment 
of  foreclosure  and  sale  is  entered  in  the 
action  to  foreclose  the  second  mortgage, 
the  second  mortgagee  is  entitled  to  have  a 
Judgment  for  the  deficiency  still  remaining 
due  upon  his  mortgage  entered  in  his  action 
without  going  through  the  form  of  a  sale, 
&c.,  of  the  premises. 

Appeal  from  order  of  Special 
Terra. 

Plaintiff  brought  this  action  to 
foreclose  a  second  mortgage  upon 
certain  real  property  of  defendant. 
During  its  pendency  the  first 
mortgagee  brought  an  action  to 
foreclose  his  mortgage,  and  judg- 
ment was  entered  therein,  and  the 
property  sold  thereunder  before 
judgment  was  entered  in  this 
action.  After  the  satisfaction  of 
the  first  mortgage  there  was  a  sur- 
plus left  which  theplaintiff  in  this 
action  procured  by  the  usual  pro- 
ceedings, and  applied  upon  his 
mortgage,  upon  which  there  still 
remained  a  deficiency  after  such 
application.  Subsequently  a  judg- 
ment of  foreclosure  and  sale  was 
entered  in  this  action,  and  there- 
upon plaintiff,  without  going 
through  the  form  of  a  sale,  ap- 
plied for  an  order  directing  the 
entry  of  a  judgment  for  such  defi- 
ciency, which  was  granted,  and 
from  such  order  defendant  appeal- 
ed. It  was  claimed  by  defendant 
that  the  court  had  no  power  to 
enter  such  a  judgment,  and  that 
plaintiff  should  be  obliged  to 
resort  to  an  action  on  the  bond. 
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Wm,  McGrea^  for  applt. 

Edgar  Whillock^  for  respt. 

Eeld^'Thvit  inasmuch  as  no  sale 
of  the  premises  described  in  the 
mortgage  given  took  place  under 
plaintiffs  judgment,  a  sale  of  them 
having  been  already  made  by 
legal  process,  and  as  no  good  could 
result  from  such  an  incident,  and 
as  it  would,  therefore,  be  a  work 
of  supererogation,  the  plain tiflf 
herein  should  not  be  subjected  to 
the  necessity  of  abandoning  this 
action  in  which  the  deficiency,  if 
any  existed,  was  decreed,  and  be 
compelled  to  resort  to  an  action  on 
the  bond,  and  thus  obtain  a  judg- 
ment in  personam. 

Loeb  V.  Willis,  22  Hun,  508, 
distinguished. 

Order  modified  by  correcting  an 
error  in  computing  interest  and 
aflSrmed  in  all  other  respects. 

Opinion  by  Brady^  J.;  Davis, 
P.  /.,  and  Daniels i  •/".,  concur. 


NEGLIGENCE. 

N.  Y.  Supreme  Court.   General 
Term.    Fourth  Dept. 

Mary  Power  et  al.,  admrs.,  v. 
The  N.  Y.,  L.  E.  &  W.  RR.  Co. 

Decided  April,  1884. 

PlaiiitiS*8  intestate  was  working  upon  a  de- 
fective hand  car,  the  handle  of  which  had 
been  broken  for  two  weeks,  to  the  knowl- 
edge of  the  foreman,  a  crowbar  being  used 
in  place  thereof,  which  acted  irregularly  on 
the  walking  beam,  causing  it  to  break, 
whereby  intestate  was  precipitated  from 
the  car  and  killed.  Held,  That  the  ques- 
tions of  negligence  and  contributory  negli- 
gence should  have  been  submitted  to  the 
jury,  and  that  it  was  error  to  non-suit. 

Motion  by  plain  tiflfs  for  a  new 
trial  after  a  non-suit  at  circuit. 


Action  to  recover  damages  for 
the  death  of  plaintiflTs  intestate, 
caused,  as  alleged,  by  defendant's 
negligence. 

Deceased  was  at  work  with  a 
gang  of  men  under  the  supervision 
of  one  K.  in  repairing  defendants' 
track.  K.  had  been  foreman  for 
some  years,  employed  and  dis- 
charged the  men,  directed  what 
tools  they  should  use,  and  when 
and  how  they  should  use  and 
operate  the  hand  car  used  on  the 
section. 

About  two  weeks  before  the  ac- 
cident one  of  the  wooden  handles 
of  the  hand  car  became  broken, 
and  so  remained  to  the  knowledge 
of  K.  In  its  place  a  pick  handle 
or  an  iron  crowbar  was  used.  The 
bar  was  smaller  in  diameter  than 
the  socket  of  the  walking  beam, 
and  the  force  of  the  men  laid  oat 
on  it  was  delivered  irregularly  on 
the  beam,  which  broke  while  the 
car  was  being  propelled,  and  de* 
ceased  was  thereby  precipitated 
suddenly  to  the  ground  and  re- 
ceived the  injuries  which  caused 
his  death. 

On  these  facts  the  court  granted 
a  non-suit. 

M.  jE.  &  E.  M.  Bartlett,  for 
motion. 

Sprague,  Morey  &  Sprague,  op- 
posed. 

Held^  Error.  Whether  deceased 
was  guilty  of  contributory  negli- 
gence or  not  was  a  question  of  fact 
for  the  jury.  It  was  the  duty  of 
defendant  to  furnish  and  keep  in 
repair  suitable  machinery,  imple- 
ments and  hand  cars  which  it  re- 
quired the  deceased  to  use.  25 
N.   Y.,  562;   49  id.,  621;  63  id., 
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549  ;  69  id.,  519  :  81  id.,  208  ;  25 
Hun,  146  ;  89  N.  Y.,  384 ;  29  Alby. 
L.  J.,  150.  After  the  hand  car 
was  broken  defendant's  foreman, 
with  knowledge  of  its  disabled 
condition,  continued  it  in  use,  and 
required  the  men  to  operate  it.  It 
might  have  been  found  as  a  fact 
that  he  knew  the  danger  of  such 
use,  and  that  deceased  did  not 
know  or  appreciate  the  danger 
from  such  use  of  it.  25  Hun,  146; 
89  N.  Y.,  384. 

*'The  fact  tliat  deceased  knew 
or  ought  to  have  known  that  there 
was  some  danger  does  not  excuse 
the  master  if  the  danger  was 
greater  than  the  servant,  in  the 
exercise  of  due  care,  had  reason  to 
anticipate,  and  the  amount  of  the 
danger  and  the  circumstances  that 
led  the  servant  to  enter  it  are 
proper  questions  for  the  jury." 
Wood's  Master  and  Servant,  760  ; 
89  N.  Y.,  385. 

The  Court  ought  not  to  have 
said  as  matter  of  law  that  plain- 
tiffs intestate  was  gyilty  of  con- 
tributory negligence.  79  N.  Y., 
464;  89  id.,  384.  Whether  the 
injuries  were  the  result  of  defend- 
ant's neglect  of  duty  was  a  ques- 
tion of  fact  for  the  jury.  89  N.  Y., 
384 ;  81  id.,  208.  Both  branches 
of  the  case  should  have  been  sub- 
mitted to  the  jury. 

M  ew  trial  ordered  ;  costs  to  abide 
event. 

Opinion  by  Hardin,  J. ;  Smith, 
P.  J,,  concurs;  Barker,  J.,  dis- 
sents. 


ADMINISTRATORS. 

N.  Y.  Supreme  Court.  General 
Term.  Fourth  Dept. 

In  re  will  of  Harriet  Chase,  de- 
ceased. 

Decided  April,  1884. 

Probate  of  a  will  being  contested  and  the 
proceedings  continued,  the  Bpecial  guar- 
dian for  the  sole  heir  at  law  made  applica- 
tion on  his  petition  and  the  foregoing  pro- 
ceedings for  the  appointment  of  a  tempo- 
rary administrator.  The  petition  stated 
that  the  petitioner  "as  such  special  guar- 
dian" prayed  for  such  appointment.  Held, 
That  the  application  was  that  of  the  infant, 
and  therefore  of  a  person  interested  in  the 
estate  :  that  the  proceedings  and  petition 
presented  all  the  jurisdictional  facts. 

Appeal  from  order  of  Surrogate 
appointing  a  temporary  adminis- 
trator of  the  goods  of  Harriet 
Chase,  deceased. 

Said  Harriet  Chase  died  in  June, 
1883,  leaving  only  one  child  and 
heir  at  law,  an  infant  aged  about 
14  years.  She  owned  at  her  death 
three  dairy  farms  and  about  $25,- 
000  of  personal  property.  The 
will  of  the  deceased  being  oflfered 
for  probate  by  the  executor,  one 
T.  was  appointed  special  guardian 
for  the  infant,  and  tiled  objections 
to  the  will.  Witnesses  were  ex- 
amined and  the  proceedings  re- 
mained pending  and  undeter- 
mined. 

August  18,  1883,  T.  signed  and 
verified  a  petition  praying  ''  as 
such  guardian"  for  the  appoint- 
ment of  a  temporary  administrator, 
and  gave  notice  for  the  3d  of  Sept. 
of  an  application  for  such  appoint- 
ment, stating  that  the  application 
would  be  made   **  on  the  proceed- 
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ings  heretofore  bad  herein  and 
upon  the  foregoing  petition." 

On  the  return  day  the  executor 
objected  "to  any  proceedings  on 
the  petition,"  first,  because  the 
petitioner  is  not  a  person  interested 
in  the  estate  of  Harriet  Chase,  or 
a  person  authorized  to  make  the 
petition,  and  second,  that  the  peti- 
tion does  not  show  facts  giving 
jurisdiction. 

The  objections  were  overruled 
and  the  appointment  granted. 

Lansing  <fe  Rogers^  for  exr., 
applt. 

C,   W.  Thompson^  for  respt. 

Held,  No  error.  The  notice  of 
application  for  the  appointment 
of  a  temporary  administrator  was 
given  ten  days  before  the  applica- 
tion was  made.  That  was  a  com- 
pliance with  §  2669  Code  Civ.  Pro. 
It  stated  "  tliat  on  the  proceedings 
heretofore  had  herein  and  upon 
the  foregoing  petition,"  the  appli- 
cation would  be  made.  That  au- 
thorized the  moving  party  to  read 
his  petition  and  the  proceedings 
already  had  in  the  Surrogate's 
Court.  By  them  it  appeared  that 
T.  had  been  appointed  special 
guardian  for  the  infant,  and  that 
he  was  the  only  heir  at  law  of  de- 
ceased. The  application  was  made 
in  his  behalf.  The  application 
being  that  of  the  infant  was  by 
"a  person  interested  in  the  estate" 
of  which  the  Surrogate  had  juris- 
diction. The  proceedings  and  pe- 
tition showed  all  the  jurisdictional 
facts,  and  the  Surrogate's  Court 
was  called  upon  to  exercise  its 
,discretion  under  §  2668  Code  Civ. 
Pro.  That  section  confides  to  the 
**  discretion"  of  the  Surrogate  the 


power  to  issue  *  *  letters  of 
temporary  administration  in  cer- 
tain enumerated  cases.  This  case 
is  one  of  those  named  in  the 
statute,  as  delay  in  grafting  let- 
ters testamentary  or  of  adminis 
tration  necessarily  occurs  in  con- 
sequence of  a  contest  arising  upon 
an  application  therefor  or  for 
probate  of  a  will.  Code,  §  2668, 
sub.  1.  The  section  expressly 
confers  a  discretion  upon  the  Sur- 
rogate's Court,  and  we  ought  not 
to  set  aside  the  result  of  his  dis- 
cretion, as  a  proper  case  within 
the  terms  of  the  statute  was  made. 
See  24  N.  Y.,  169.  Three  dairy 
farms,  with  the  usual  personal 
property  thereon,  needed  atten- 
tion, and  there  was  some  $2o,0tK) 
of  personal  property  left  by  Mrs. 
Chase. 

Buffalo  Catholic  Inst.  v.  Bitter, 
87  N.  Y.,  255,  distinguished. 

Order  affirmed,  with  costs. 

Opinion  by  HaTdiUy  J, ;  Smith, 
P.  J".,  and  Barker,  J.^  concur. 


POWERS. 

N.  Y.  Supreme  Court.    G:eneral 
Term.    First  Dept. 

Sophia  A.  Kinnan,  exrx.,  respt., 
V.  Egbert  Guernsey,  exr.,  et  al., 
applls. 

Decided  May  9,  1884. 

In  1S46  defeDdant'8  testatrix,  her  husband 
and  one  C.  entered  into  a  marriage  settle- 
ment agreement  whereby  certain  property 
was  conveyed  to  0.  upon  trust  to  apply  the 
income  thereof  to  tlie  use  of  defendant's 
testatrix  during  her  life  and  "  from  and 
after  her  decease,  upon  trust  to  convey  and 
transfer  the  said  premises  lo  such  person  or 
persons,  to  such  uses  and  purposes  and  in 
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such  manner  as  she  by  her  last  will  and 
testament  *  ♦  ♦  may,  whether  sole  or 
covert,  direct,  limit  or  appoint."  Defend- 
ant's testatrix  subsequently  entered  into 
an  agreement  with  her  son.  upon  paying 
to  him  his  share  of  his  father's  estate  of 
which  she  was  executrix,  to  hold  him  harm- 
less from  a  Judgment  which  had  been  re- 
covered against  her  as  such  executrix  and 
to  pay  and  satisfy  said  judgment ;  and  her 
will,  which  was  subsequently  made,  con- 
tained the  following  clauses :  **  And  where- 
as an  application  is  about  being  made  to 
the  Supreme  Court  for  leave  for  my  trustee 
to  apply  so  much  of  the  principal  of  the 
trust  estate  as  may  be  necessary  to  carry 
out  said  contract,  now,  therefore,  in  and 
by  this  will,  pursuant  to  the  authority  con- 
tained in  said  trust  deed,  I  do  herelty  au- 
tbf»rize,  ratify  and  confirm  such  application 
of  so  much  of  the  principal  as  may  be  found 
necessary  to  carry  out  said  agreement, 
whether  the  same  shall,  or  shall  not,  be 
confirmed  by  the  couit."  In  nn  action  to 
compel  her  executor  to  pay  the  said  judg- 
ment, Eeld,  That  her  will  contained  a  valid 
execution  of  the  power  conferred  upon 
her  by  the  marriage  settlement  agreement 

Appeal  from  a  judgment  recov- 
ered on  trial  at  Special  Term. 

In  1846  defendant's  testatrix, 
her  hasband  and  one  C.  entered 
into  a  marriage  settlement  agree 
nient  whereby  certain  property 
was  conveyed  to  C.  upon  trust  to 
apply  the  net  income  thereof  to 
the  use  of  the  defendant's  testa- 
trix during  her  life  ;  and,  *'  from 
and  after  her  decease,  upon  trust 
to  convey  and  transfer  the  sai^ 
premises  to  such  person  or  per- 
sons, to  such  uses  and  purposes 
and  in  such  manner  as  she  by  her 
last  will  and  testament  *  ♦  * 
may,  whether  sole  or  covert,  di- 
rect, limit  or  appoint. 

The  husband  of  defendant's  tes- 
tatrix subsequently  died,  leaving 
a  will  appointing  her  his  execu- 
trix, and  a  judgment  was  recovered 


against  her,  as  such  executrix,  by 
the  plaintiff  herein.  Thereafter, 
she  paid  over  to  her  son  his  share 
in  his  father's  estate,  at  the  same 
time  entering  into  an  agreement 
with  him  to  save  him  harmless 
against  said  judgment,  and  agree- 
ing to  satisfy  and  discharge  the 
same.  Her  will,  which  was  sub- 
sequently made,  contained  the  fol- 
lowing provisions  :  "And  whereas 
an  application  is  about  being  made 
to  the  Supreme  Court  for  leave  for 
my  trustee  to  apply  so  much  of 
the  principal  of  the  trust  estate  as 
may  be  necessary  to  carry  out  said 
contract,  now,  therefore,  in  and 
by  this  will,  pursuant  to  the  au- 
thority contained  in  said  trust 
deed,  I  do  hereby  authorize,  rat- 
ify and  confirm  such  application 
of  so  much  of  the  principal  as  may 
be  found  necessary  to  carry  out 
said  agreement,  whether  the  same 
shall  or  shall  not  be  confirmed  by 
thecourt/'  Defendant's  testatrix 
died  without  having  paid  this 
judgment,  and  plaintiff  brought 
this  action  against  her  executor  to 
compel  its  payment  by  him.  It 
was  claimed  by  defendant  that  the 
power  given  his  testatrix  was  too 
limited  to  allow  the  direction  made 
by  her  in  her  will  to  be  valid. 

Charles  F.  Stone  and  John  K, 
Porter^  for  applts. 

Joseph  F.  Choate  and  Chas.  F, 
Southmayd^  for  respt. 

Held^  That  the  power  granted 
to  defendant's  testatrix  was  a  gen- 
eral, beneficial  power,  and  was 
authorized  by  the  laws  of  this 
Slate.  2  R.  S.,  6th  ed.,  1114, 
§§  97,  98,  101  and  127. 

That   the    instrument   granting 
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this  power  authorized  her  to  dt?- 
vote  the  property  to  such  uses  and 
purposes  and  in  such  manner  as 
by  her  last  will  and  testament  she 
might  direct,  limit  or  appoint. 
That  this  was,  of  itself,  an  exceed- 
ingly broad  authority  allowing 
her  to  exercise  her  discretion  or 
judgment  as  to  the  uses  and  pur- 
poses to  which  the  estate,  or  any 
part  of  it,  might  be  devoted  ;  and 
since  she  observed  the  require- 
ments of  the  law  in  the  instrument 
appointing  and  directing  the  exe- 
cution of  the  power,  and  the  dis- 
position of  the  property  was  with- 
in the  authority  reserved  over  it  to 
her,  it  follows  that  this  was  a  valid 
appropriation  of  it  to  the  payment 
of  the  judgment. 

That  what  the  law  requires  for 
this  purpose  is  such  a  direction  as 
intelligently  refers  to  the  power, 
and  discloses  the  intention  on  the 
part  of  the  donee  of  carrying  it 
into  effect.  11  Johns.,  169  ;  2  R. 
S.,  6th  ed.,  1130,  §2. 

Judgment  affirmed. 

Opinion  by  Daniels^  J.;  Davis ^ 
P,  J,,  and  Brady ^  J,,  concur. 


LIBEL. 


JOINT  STOCK  ASSO- 
CIATIONS. 


N.  Y.  Supreme  Court.    General 
Term.      Fourth  Dept. 

Henry  Van  Arnam,   respt.,   v. 
Chas.  W.  McCune,  prest.,  applt. 

Decided  April,  1884. 

S.  joint  stock  association  organized  under  the 
laws  of  this  State,  and  having  a  president 
or  treasurer,  is  liable  to  an  action  for  libel 
although  it  does  not  appear  that  it  consists 
of  seven  or  more  shareholders  or  asso- 
ciates. 


Appeal  from  judgment  entered 
on  verdict  and  from  order  denying 
motion  for  a  new  trial  made  on  a 
case  and  ex<septions. 

Action  for  libel  brought  against 
defefadant  as  President  of  ''The 
Courier  Co."  The  complaint  al- 
leged that  defendant  is  ''a  joint 
stock  company,  or  association, 
duly  formed,  organized  and  acting 
under  and  by  virtue  of  the  laws  of 
this  State." 

Defendant  admitted  on  the  trial 
that  the  Courier  Co.  was  a  joint 
stock  association,  as  alleged  in  the 
complaint,  and  that  defendant  was 
its  president  at  the  commencement 
of  the  action. 

Plaintiff  gave  proof  of  the  libel- 
ous publication  and  defendant 
gave  some  evidence  in  mitigation. 

In  the  course  of  the  trial  a  mo- 
tion for  non-suit  was  made  on  two 
grounds :  1.  Because  the  action  was 
not  of  such  a  nature  that  it  conld 
be  maintained  against  a  joint  stock 
association  in  the  name  of  its  presi- 
dent or  treasurer  ;  2.  Because  if  it 
were  such  an  action  there  is  no 
proof  that  the  company  consists  of 
seven  or  more  shareholders  or  as- 
sociates.    The  motion  was  denied. 

John  O.  Milburn,  for  applt. 

i).  ff.  Bolles^  for  respt. 

Held,  No  error.  By  Chap.  268, 
Laws  of  1849,  the  Legislature  au- 
thorized suits  against  joint' stock 
associations  to  be  brought  against 
the  president  or  treasurer  *' for  the 
time  being"  of  such  stock  com- 
pany or  association.  See  Chap. 
465,  Laws  of  1851  ;  Chap.  163, 
Laws  of  1863  ;  Chap.  245,  Laws  of 
1854 ;  Chap.  289,  Laws  of  1867. 
Since    the    Act    of    1849  and  its 
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amendments,  the  Legislature  has 
adopted  §  1919,  Code  Civ.  Pro., 
wjiich  incorporates  the  substance 
of  the  previous  legislation  in  re- 
spect to  bringing  actions  "upon 
any  cause  of  action"  against  all 
the  associates.  It  then  declares 
*'  any  partnership  or  other  com- 
pany of  persons  which  has  a  pres- 
ident or  treasurer  is  deemed  an 
association  within  the  meaning  of 
this  section." 

That  the  action  was  properly 
brought  against  defendant,  and 
that  there  was  not  a  failure  of 
proof  upon  the  trial,  and  that  the 
motion  for  non-suit  was  properly 
denied.  Code,  §1919;  74  N.  Y., 
284.  An  association  of  the  char- 
acter shown  by  the  pleadings,  ad- 
mission and  proofs  is  liable  to  an 
action  for  libel.  9  Hun,  294;  75 
N.  Y*,  604.  See  also  21  How.,  U. 
S.,  202. 

In  many  respects  joint  stock  as- 
sociations are  like  corporations; 
in  other  respects  they  resemble  co- 
pai-tnerships.  50  Barb.,  157;  see 
also  Const,  of  N.  Y.,  art.  8,  §3. 

Judgment  and  order  affirmed. 

Opinion  by  HardiUy  J. ;  Smithy 
P.  /.,  and  Barker^  J,^  concur. 


DEEDS.     WHARFAGE. 

N.  Y.  Supreme  Court.   General 
Term.    First  Dept. 

Edmund  Coffin,  Jr.,    applt.,  v. 
John  Scott  et  al.,  respts. 

Decided  May  9.  1884. 

A  deed  from  the  City  of  New  York  granting 
land  under  water  extending  southerly  from 
the  middle  of  Tliirty-fourth  street,  as  it  was 
laid  out»  into  the  Hudson  River,  on  a  cer- 


tain map  of  lands  under  water,  and  ex- 
tending westerly  to  the  exterior  line  of  N. 
Y.  City,  as  it  was  laid  out  on  said  map,  to- 
gether with  all  wharfage,  etc.,  growing 
from  that  part  of  the  exterior  line  of  said 
city  lying  on  the  westerly  side  of  the  lands 
so  granted,  contained  the  following  reserva- 
tion clauses:  "Saving  and  reserving  from 
and  out  of  the  hereby  granted  premises  so 
much  thereof  as  forms  part  or  portions  of  the 
Thirteenth  avenue  and  Thirty-fourth  street, 
for  the  uses  and  purposes  of  public  streets," 
and  '*  excepting  such  wharfage,  etc.,  to 
grow  from  the  westerly  end  of  the  bulk- 
head in  front  of  the  entire  width  of  the  \ 
part  of  Thirty-fourth  street  which  shall  be 
and  hereby  is  reserved  for  the  City  of  N. 
Y."  Ildd,  That  the  City  reserved  the  fee 
of  the  lands  composing  Thirty-fourth  street, 
and  all  the  wharfage  accruing  from  the  use 
of  any  pier  to  be  built  within  the  bounda- 
ries of  Thirty -fourth  street,  and  the  right 
to  use  the  navigable  waters  on  the  south 
side  of  such  pier  until  the  same  should  be 
lawfully  occupied  by  other  piers. 
A  person  owning  land  iu  the  City  of  New 
ifork,  lying  under  the  navigable  waters  of 
the  Hudson  River,  which  land  extends  up 
to  the  side  of  a  pier  owned  by  another  per- 
son, is  not  entitled  to  recompense  for  the 
use  of  the  water  over  such  land  by  vessels 
in  approaching  and  lying  at  said  pier. 

Appeal  from  Judgment  of  Spe- 
cial Term  dismissing  complaint. 

Plaintiff  derived  title  to  certain 
land  in  the  City  of  New  York,  ly- 
ing under  the  waters  of  the  Hud- 
son River,  by  deed  from  oneD., 
to  whose  ancestor  the  city,  in  1862, 
granted  a  tract  of  land  under  the 
waters  of  the  said  river,  extending 
along  the  water  front  southerly 
from  the  middle  line  of  Thirty- 
fourth  street,  as  that  street  was 
laid  out,  into  the  river,  on  a  cer- 
tain map  of  lands  under  water,  and 
extending  westerly  to  the  exterior 
line  of  said  city,  as  the  same  was 
laid  out  on  said  map,  together 
with  all  the  wharfage,  etc.,  grow- 
ing from  that  part  of  the  exterior 


Digitized  by 


Qoo^Qi 


414 


NEW  YORK  WEEKLY  DIGEST. 


line  ol  said  city  lying  on  the  west- 
erly side  of  the  lands  so  granted, 
*' saving  and  excepting  from  and 
out  of  the  premises  so  granted  so 
much  thereof  as  formed  part  or 
portions  of  Thirteenth  avenue  and 
Thirty-fourth  street,  for  the  uses 
and  purposes  of  public  streets," 
and  '* excepting  such  wharfage, 
etc.,  to  grow  from  the  westerly  end 
of  the  bulkhead  in  front  of  the 
entire  width  of  the  i  part  of 
Thirty-fourth  street,  which  shall 
be  and  hereby  is  reserved  for  the 
City  of  N.  y!" 

The  city  subsequently  built  a 
pier  upon  the  land  included  within 
Thirty-fourth  street  and  leased  it 
to  defendants.  Plaintiff  claims 
that  he  was  entitled  to  collect 
wharfage  for  the  use  of  all  the 
southerly  side  of  this  pier,  and 
brought  this  action  to  recover  such 
wharfage,  and  for  slippage  for  the 
use  of  the  water  lying  over  plain- 
tiff's land  on  the  southerly  side  of 
said  pier  which  was  used  by  ves- 
sels in  approaching  and  lying  at 
said  pier.  It  was  proved  that  this 
water  was  part  of  the  navigable 
waters  of  the  Hudson  River. 

Isidor  Orayheadj  for  applt. 

S,  O.  McNary,  for  respts. 

Heldy  That  by  the  reservations 
contained  in  the  grant  to  D.,  the 
city  reserved  the  fee  of  the  land 
contained  in  the  boundaries  of 
Thirty-fourth  street,  93  N.  Y., 
129,  and  also  exclusively  reserved 
all  the  rights  to  the  use  of  the 
whole  of  the  pier  built  within  the 
bounds  of  said  street,  and,  conse- 
quently, plaintiff  was  not  entitled 
to  wharfage  growing  from  the  use 
of  any  portion  of  said  pier,  and 


that  the  city  also  reserved  the 
right  to  use  the  navigable  waters 
on  the  south  side  of  the  pier  until 
the  same  should  be  lawfully  occu- 
pied by  other  piers. 

That  the  plaintiff  had  no  legal 
right  to  exact  compensation  for 
the  use  of  the  navigable  waters  of 
the  river,  and  since  no  other  use 
was  shown  of  those  waters,  or  of 
the  Lind  under  them  than  that  of 
simply  using  them  to  navigate  de- 
fendant's vessels  to  and  from  the 
pier,  and  lying  there  while  load- 
ing, etc.,  and  no  evidence  was 
given  showing  that  defendant's 
vessels  have  been  accustomed  to 
lie  at  anchor  in  those  waters,  or  to 
do  any  other  act  indicating  a  use 
of  the  soil  belonging  to  plaintiff, 
he  was  not  entitled  to  slippage  or 
anchorage.  26  N.  Y.,  292 ;  37  N. 
Y.,  282. 

Judgment  aflSrmed. 

Opinion  by  Davis^  P.  /.;  Brady 
and  DanielSy  JJ.^  concur. 


MASTER  AND  SERVANT. 
NEGLIGENCE. 

N.  Y.  Supreme  Court.   General 
Term.    Fourth  Dept. 

Catherine  Murphy,  admrx., 
respt,  V.  The  N.  Y.,  L.  E.  &W. 
RR.  Co.,  applt. 

Decided  April,  1884. 

If  an  employee  is  injured  by  the  sudden  start- 
ing or  uncontrolled  speed  and  motion  of  an 
engine,  caused  by  its  being  defective  or  out 
of  repair,  and  the  corporation  has  notice  of 
such  defect,  it  is  liable  for  such  injury,  and 
it  is  no  defence  that  the  engineer  might 
have  so  managed  the  engine  as  to  have  pre- 
vented the  injury. 
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Appeal  from  judgment  entered 
on  verdict  for  plaintiff,  and  from 
order  denying  motion  for  a  new 
trial  on  the  minutes. 

Action  to  recover  for  the  killing 
of  plaintiff's  intestate,  caused,  as 
alleged,  by  defendant's  negligence. 

Intestate,  who  was  employed  by 
defendant,  was  killed  Nov.  27, 
1880,  by  the  collision  of  a  wild 
engine  known  as  No.  56,  which  es- 
caped from  its  hostler,  with  the 
car  on  which  he  was  at  work. 
The  hostler,  while  attempting  to 
back  the  engine,  pulled  the  throt- 
tle open^  found  it  wide  open,  and 
was  not  able  to  shut  off  the  steam 
or  reverse  the  engine,  and  after 
diligent  efforts  to  do  so  jumped 
off,  and  the  engine  ran  twenty  or 
thirty  rods  and  struck  the  car  on 
which  intestate  was  at  work. 

He  testified  that  the  connecting 
lod  was  too  long,  and  in  drawing 
the  throttle-valve  open  the  valve 
was  raised  out  of  its  seat;  and 
that  the  wings  were  a  little  too 
short,  and  instead  of  shutting 
down  as  they  ought,  they  caught 
over  the  seat,  and  that  because 
they  were  square-shouldered,  when 
the  effort  to  shut  off  was  made 
one  of  the  wings  struck  on  the 
seat. 

Some  evidence  was  given  tend- 
ing to  show  that  a  sudden  jar 
might  disengage  the  throttle  so 
that  it  would  go  back  to  its  place, 
and  that  had  a  pin  been  supplied 
to  prevent  the  throttle  from  being 
opened  to  its  fullest  extent  the 
accident  would  not  have  occurred. 
Other  evidence  was  given  by  both 
parties  bearing  upon  the  condition 
of  things  existing  at   the   time  of 


the  accident,  and  as  to  a  similar 
occurrence  on  a  former  occasion 
when  an  engine  became  uncon- 
trollable from  a  similar  cause  in 
the  hands  of  defendant's  em- 
ployees. 

Sprague,  Morey  &  Sprague^  for 
applt. 

Chas,  F.  Tabor,  for  respt. 

Held,  That  the  question  of  de- 
fendant's negligence  was  properly 
left  to  the  jury.  83  N.  Y.,  574  ; 
92  id.,  640 ;  80  id.,  622  ;  81  id.,  206. 
It  is  the  duty  of  a  master  to 
furnish  suitable  machinery  for  the 
use  of  its  employees.  If  an  em- 
ployee is  injured  by  the  sudden 
starting  or  uncontrolled  speed  and 
motion  of  an  engine,  caused  by  its 
being  defective  or  out  of  repair, 
and  the  corporation  has  notice  of 
such  defect,  it  is  liable  to  the  em- 
ployee. Its  neglect  is  the  founda- 
tion for  an  action,  and  it  is  no 
defence  that  the  engineer  could 
have  so  managed  the  engine  as  to 
have  prevented  the  collision  which 
caused  the  injuries.  81  N.  Y., 
206. 

The  hostler  was  asked,  "  What 
in  your  judgment  caused  the  acci- 
dent ;  the  failure  of  the  lever  to 
work  to  shut  off  the  steam  ?"  This 
was  objected  to  as  not  a  proper 
question  for  eccpert  evidence^  and 
that  the  witness  was  not  shown  to 
be  qualified  to  give  an  opinion 
upon  it,  and  as  immaterial  and  in- 
competent. The  objection  was 
overrtiled  and  the  witness  allowed 
to  testify  as  above  stated. 

Held,  No  error ;  the  facts  which 
the  witness  gave  in  answer  to  the 
question  were  proper  and  related 
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to  the  actual  condition  of  things 
upoii  engine  66  when  the  injuries 
occurred.  Besides,  it  appeared  that 
the  witness  was  familiar  with  and 
had  handled  and  used  many  en- 
gines before  the  one  which  he  un- 
dertook to  describe.  The  facts 
pertaining  to  the  engine  were  per- 
tinent and  material,  and  therefore 
were  properly  allowed  to  enable 
the  jury  to  determine  whether  the 
engine  was  defective. 

Also  heldy  That  it  was  not  error 
to  allow  the  witness  to  state  that 
he  did  not  know  "whether  a  valve 
with  shoulders  on  it  like  that  was 
in  use  by  any  other  railroad," 
although  he  said  he  had  seen  a 
great  many  locomotives  on  differ- 
ent roads  prior  to  Nov.,  1880. 

The  court  was  requested  to 
charge  that  there  was  no  evidence 
that  ''  the  throttle  was  not  recog- 
nized by  mechanics  and  men 
skilled  in  railroad  machinery  as 
being  a  safe  and  proper  throttle 
at  the  time  of  the  accident."  He 
refused  to  charge  as  requested, 
but  stated  that  he  did  not  under- 
stand that  there  was  any  direct 
evidence  to  that  effect,  or  to  the 
effect  that  it  was  not  a  proper 
throttle,"  though  there  may  be 
some  circumstances  which  the  jury 
should  have  the  right  to  take  into 
consideration  in  determining  as  to 
whether  or  not  it  was  a  safe  and 
proper  throttle. 

Held,  No  error  ;  that  the  charge 
was  suflBciently  favorable  to  de- 
fendant. 

Also  held^  That  it  was  not  error 
to  submit  it  to  the  jury  to  say 
whether  *'the  valve  was  of  a  proper 
and  safe  construction." 


Judgment  and  order  affirmed. 
Opinion  by  Hardin^  J.  ;  Smith, 
P.  J.y  and  Barker,  •/".,  concur. 


EVIDENCE.      STIPULATIONS. 

N.  Y.  Supreme  Court.    General 
Term.    Fourth   Dept. 

John  Garwood,  respt^  v.  The 
N.  Y.  C.  &  H.  R.  RR.  Co.,  applt 

Decided  April,  1884. 

A  stipulation  that  either  party  may  read  the 
testimony  of  the  witnesses  given  in  a  for- 
mer action  with  the  same  effect  as  though 
they  were  personally  present  and  examin- 
ed applies  only  to  such  testimony  as  i^ 
competent  and  material  to  the  issues  in  the 
second  action. 

Appeal  from  judgment  on  the 
report  of  a  referee. 

Action  to  recover  damages  to 
plaintiff's  mill  between  November 
5,  1873,  and  March  10,  1879,  alleg- 
ed to  have  been  caused  by  a  diver- 
sion of  water  by  defendant.  In  a 
former  action,  tried  in  1874,  plain- 
tiff recovered  for  prior  damages. 

In  this  action  a  stipulation  was 
made  that  either  party  might  read 
from  the  printed  case  in  the  other 
trial  the  testimony  of  the  witnesses 
in  the  case  with  like  effect  as 
though  they  were  personally  pres- 
ent and  examined.  Plaintiff  gave 
evidence  to  show  that  the  rental 
value  of  the  mill  was  diminished 
$250  per  year  by  the  diversion  of 
5,000  barrels  of  water  daily.  The 
referee,  under  objection,  allowed 
plaintiff  to  read  the  testimony  so 
taken  as  to  events  anterior  to  the 
period  embraced  in  this  action,  in- 
cluding the  evidence  of  one  P., 
who  left  defendant's   employ   in 
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April,  1873,  as  to  the  amount  of 
water  drawn  by  defendant  from 
the  creek  during  the  period  of  his 
employment,  viz.,  5,000  barrels  per 
day. 

Oeo.  O.  Oreen,  for  applt. 

Jas.  Breck  Perkins,  for  respt. 

Held^  Error.  The  referee  8e<*m- 
ed  to  think  the  stipulation  allowed 
all  the  testimony  taken  in  the 
prior  action,  whether  it  was  com- 
petent or  material  in  this  action. 
In  this  regard  we  think  he  miscon- 
strued the  stipulation.  The  testi- 
mony which  was  competent  in  this 
action  was  doubtless  to  be  read 
with  like  force  and  effect  as  though 
the  "witnesses  were  personally 
present  and  examined."  But  we 
do  not  think  the  intention  was  to 
let  in  testimony  not  pertinent  in 
this  action  or  material  to  the  issue 
here  made.  We  do  not  see  how 
the  quantity  taken  at  the  period 
embraced  in  the  former  action 
established  what  was  diverted  dur- 
ing the  period  embraced  in  this 
action. 

Again,  defendant  gave  evidence 
tending  to  show  that  if  6,000  bar- 
rels of  water  were  worth  $250  to 
plaintiff's  mill,  the  water  used  to 
run  the  mill  to  its  full  capacity, 
valued  in  that  ratio,  would  make 
the  rental  value  of  the  mill  $64- 
186,78,  or  $62,685.78  more  than 
plaintiff  states  the  rental  value  in 
his  complaint. 

One  L.  was  allowed  to  give  an 
opinion  as  to  how  much  the  mill 
would  be  increased  in  rental  value 
by  *'the  steady  addition  to  the 
stream,  at  different  hours  of  the 
day,  of  5,000  barrels  of  water." 
[t  had  not  been  shown  that  he  was 

Yol.  10  — N-o.  18a. 


acquainted  with  plaintiff's  mill,  or 
had  the  requisite  knowledge  of  the 
mill  and  its  water  power  to  form 
an  intelligent  opinion  of  what 
would  be  the  effect  upon  ii  by  the 
diversion  of  the  water  made  by 
defendant. 

Held^  Error  ;  that  the  objection 
that  the  witness  was  not  shown 
competent  to  give  the  opinion  ask- 
ed for  was  improperly  overruled. 
3  Seld.,  183;  43  N.  Y.,  279;  9 
Cush.,  337;  57  Barb.,  604. 

The  referee  found  that  plaintiff's 
mill  had  been  reduced  in  rental 
value  $240  per  year,  and  in  doing 
so  may  have  given  effect  to  the 
evidence  improperly  received. 

Judgment  reversed  and  new  trial 
ordered  before  another  referee, 
costs  to  abide  event. 

Opinion  by  Hardin,  J.  ;  Smith, 
P,  J.,  and  Barker,  J.,  concur. 


REFERENCE.    PRACTICE. 

N.  Y.  Supreme  Court.   General 
Term.    Fourth  Dept. 

Margaret  Drury,  applt.,  v.  Mar- 
garet Wigg,  admrx.,  respt. 

Decided  April,  1884. 

It  is  the  duty  of  a  party  seeking  to  question  a 

referee's  finding  of   law  to  request   and 

obtain  proper  findings  of  fact. 
A  referee  is  not  bound  to  give  credence  to 

tlie  testimony  of  interested  parties,  thougli 

uncontradicted. 

Appeal  from  judgment  entered 
upon  the  decision  of  a  referee  dis- 
missing plaintiff's  complaint. 

Action  to  recover  certain  notes 
claimed  to  have  been  given  to 
plaintiff  by  defendant's  intestate. 

The  report  stated  that    "after 
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hearing  the  proofs  offered  on  the 
part  of  plaintiff,  and  the  proof  on 
the  part  of  defendant  of  the  due 
appointment  of  defendant  as  ad- 
ministratrix of  the  estate  of  Sarah 
Wigg,  deceased,  and  the  counsel 
for  defendant  having  thereupon 
moved  upon  the  testimony  so 
given  that  the  complaint  be  dis- 
missed and  plaintiff  non-suited, 
after  hearing  the  arguments  of 
counsel  I  find  as  a  conclvsion  of 
law  that  defendant  is  entitled  to 
a  judgment  of  non-suit  against 
plaintiff,  with  costs."  No  other 
findings  of  face  or  law  appear  in 
the  report  or  case  submitted. 

Daggelt  &  Norton^  for  applt. 

T.  J,  Oamble,  for  respt. 

Held,  That  appellant  has  failed 
to  present  any  error  for  which  the 
judgment  should  be  disturbed. 
The  report  does  not  comply  with 
§  1022,  Code  Civ.  Pro.  If  we  as- 
sume that  the  referee  found  the 
facts  favorable  to  defendant 
needed  to  support  his  conclusion 
of  law  the  judgment  must  be 
aflBrmed.  It  was  the  duty  of  the 
party  seeking  to  question  the 
referee's  finding  of  law  to  request 
and  obtain  proper  findings  of  fact. 
The  right  to  such  findings  could 
not  have  been  properly  denied  by 
the  referee.  It  is  a  matter  of  sub- 
stantial right  that  there  be  sepa- 
rate findings  of  fact  and  conclu- 
sions of  law.  Old  Code,  §  272  ; 
Code  Civ.  Pro.,  §  1022  ;  46  N.  Y., 
579.  It  was  incumbent  upon  the 
appellant  to  see  to  it  that  the  facts 
he  requires  are  inserted  in  the 
referee's  report.  64  N.  Y.,  219; 
20  id.,  184;   23  id.,   323;   46  id., 


263.  Without  the  findings  of  fact 
it  is  difficult,  if  not  impossihle,  to 
decide  upon  what  theory  the  re- 
feree arrived  at  his  conclusion. 
This  difficulty  arises  in  conse- 
quence of  the  failure  of  appellant 
to  seek  and  obtain  proper  findings 
as  the  practice  requires.  54  N. 
Y.,  220. 

But  if  we  assume  that  the  referee 
in  granting  the  motion  found  the 
essential  facts  against  plaintiff 
(although  we  think  it  is  difficult  to 
so  read  the  case),  then  we  are 
called  upon  to  say  whether  such  a 
finding  was  erroneous. 

Such  a  finding  of  the  facts  as 
would  support  a  gift  by  the  sister 
of  plaintiflf  to  her  of  the  notes 
mentioned  in  the  complaint  was 
essential  as  the  basis  of  a  right  to 
recover  them  from  defendant,  wlio 
was  the  administrator  of  plaintiff's 
deceased  sister  and  her  sole  heir 
at  law.  Whether  such  a  gift  of 
the  note  was  made  to  plaintiff  de- 
pended upon  the  testimony  of 
plaintiff  in  part,  and  largely  that 
of  her  daughter.  If  the  referee 
refused  to  give  credence  to  such 
witnesses,  we  are  not  at  liberty,  as 
the  dase  stands,  to  say  that  he 
committed  an  error  of  law.  86  N. 
Y.,  547;  8  Daly,  210,269. 

Judgment  affirmed. 

Opinion  by  Hardin^  J.;  Smith, 
P.  /.,  and  Barker,  J.,  concur. 


BAR      LIMITATION.    TRUST. 

N.  Y.  Court  of  Appeals. 

Harpending,  admr.,    appU.,  v. 
A  mot,  respt. 

Decided  June  24,  1884. 
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On  a  sale  on  foreclosure  the  mortgagi^e  bid  in 
the  premises  for  less  than  the  mortgage, 
and  gave  an  option  allowing  one  B.  to  pur- 
chase the  pi^emises  within  a  certain  time  on 
payment  of  the  amount  of  his  mortgage 
and  the  mortgage  of  one  R.  This  option 
was  assigned  to  A.,  who  agreed  to  perform 
the  terms  and  conditions  thereof,  but  failed 
to  do  so  within  the  time  limited.  A.  subse- 
quently purchased  the  premises.  In  an  ac- 
tion brought  by  R.  in  1870,  to  recover  the 
amount  of  his  mortgage  under  the  terms  of 
the  option,  judgment  was  rendered  against 
him.  In  this  action,  begun  in  1879  by  R.'s 
administrator  to  clinrge  A  with  a  trust  in 
said  premises.  Held,  That  the  former  ad- 
judication was  a  bar  ;  that  the  action  could 
not  be  maintained  on  the  ground  of  fraud 
as  the  statute  of  limitations  was  a  bar  and 
that  it  was  not  a  case  for  the  application  of 
the  doctrine  of  constructive  trusts. 

Aflarming  8.  C,  16  W.  Dig..  892. 

Prior  to  September  1,  1868,  one 
J.  R.  owned  certain  lands  which 
be  had  purchased  of  one  C.  for 
$76,()()0.  J.  R.  had  executed  to  C. 
a  mortgage  for  J/iO^OOO  to  secure  a 
portion  of  the  purchase  money. 
On  September  1,  1868,  J.  R.  ex- 
ecuted another  mortgage  of  $d0, 000 
on  the  premises  to  secure  his  father 
N.  R.,  plaintiff's  intestate,  and  his 
uncle  J.  T.  R.,  for  such  liability 
for  indorsements  as  they  had  then 
incurred  or  might  thereafter  incur 
for  him.  Among  their  liabilities 
was  a  note  for  $10,000  held  by  the 
C.  Bank,  of  which  A.,  the  defend- 
ant, was  a  vice-president  and  di- 
rector, and  various  other  notes 
held  by  banks  and  individuals, 
aggregating  about  $25,000.  Early 
in  1868,  J.  R.  became  insolvent, 
and  in  August  of  that  year  C.  com- 
menced a  foreclosure  of  his  mort- 
gage. N.  R.  applied  to  A.  for 
assistance,  and  he  agreed  that  if 
J.  R.'s  other  creditors  would  join 
him  and  advance  funds  in  propor- 


tion to  the  debts  respectively  held 
by  them  to  an  amount  sufficient  to 
save  the  property,  he  would  aid 
N.  R.  in  carrying  it.  This  arrange- 
ment was  not  effected.  On  Novem- 
ber 25,  1869,  the  premises  were 
sold  under  the  foreclosure  of  the 
C.  mortgage  and  bid  in  by  him  for 
less  than  the  amount  of  his  mort- 
gage lien.  J.  R.,  one  B.,  the  at- 
torney of  N.  R.,  and  A.  were  pres- 
ent at  the  sale.  After  the  sale  C, 
at  the  solicitation  of  J.  R.,  who 
was  acting  in  the  interest  of  his 
father  and  uncle  and  B.,  executed 
a  writing  to  B.,  giving  him  the 
privile;ie  of  repurchasing  the  prop- 
erty within  thirty  days  for  $o6,- 
821.40.  B.  voluntarily  provided 
in  said  writing  that  in  case  he 
availed  himself  of  said  option  he 
would  pay  lo  N.  R.  the  further 
sum  of  $50,000,  as  follows,  $10,000 
held  by  the  C.  Bank,  three  notes 
of  $15,000  each,  held  by  three 
other  banks,  $10,000  by  a  propor- 
tionate interest  to  that  extent  in 
the  property,  and  $15,00(^  at  vari- 
ous dates  in  money.  C.  and  the 
other  parties  present  wished  to 
have  this  option  executed  and  de- 
livered to  A.,  but  A.  refused  to 
incur  any  liability  on  account  of 
the  transaction,  and  suggested  that 
the  option  should  be  given  to  B. 
All  parties  tlien  expected  that  the 
creditors  of  J.  R.  mighc  be  induced 
to  assist  him  by  advancing  the 
money  due  to  C,  and  the  R.'s  re- 
lied upon  A.  to  accomplish  this. 
About  ten  days  before  the  option 
would  expire  B.,  at  the  request  of 
A.,  and  for  the  sole  purpose  of 
enabling  him  to  realize  the  expec- 
tations of  the  parties  interested  in 


Digitized  by 


Google 


420 


NEW  YORK  WEEKLY  DIGEST. 


securing  the  active  co-operation  of  i 
J.  R.'s  other  creditors  in  purchas- 
ing the  property,  executed  an  as- 
signment of  the  agreement  of  re- 
purchase to  A.  for  the  consider- 
ation therein  expressed  of  one  dol- 
lar, and  also  in  consideration  that 
he  would  in  all  things  truly  keep 
and  perform  all  the  terms  and  con- 
ditions to  be  kept  and  performed 
by  B.,  and  especially  that  he 
should  pay  and  secure  to  be  paid 
to  J,  R.  $50,000.  On  December 
20th,  the  day  on  which  the  agree- 
ment of  repurchase  would,  by  its 
terms,  expire,  B.  and  A.  having 
failed  to  get  the  other  creditors  of 
J.  R.  to  aid,  applied  to  C.  for  an 
extension  of  time,  A.  stating  to 
him  in  the  presence  of  B.  and  J. 
R.  that  th^  parties  he  represented 
could  afford  to  lose  their  interest, 
but  would  not  consent  to  tie  up 
the  amount  required  to  buy  the 
property  on  the  terms  of  the  B. 
option,  but  if  an  extension  of  said 
option  should  be  granted  he 
thought  he  might  be  able  to  secure 
the  co-operation  in  the  purchase  of 
J.  R.'s  other  creditors.  C.  reluct- 
antly gave  an  extension  of  twenty 
days,  expressly  stipulating  that 
time  was  of  the  essence  of  this  ex- 
tension. Further  efforts  to  secure 
the  assistance  of  the  other  credit- 
ors were  unavailing.  On  the  last 
day  of  the  extension  A.  and  J.  R. 
applied  to  C.  for  further  time;  this 
he  refused  and  requested  A.  to 
complete  the  purchase  under  the 
option.  A.  replied  that  he  had 
been  unable  to  secure  the  assist- 
ance of  the  other  creditors  and 
would  not  buy  the  land  under  the 
option.   Two  days  after  the  option 


had  expired.  A.,  at  the  earnest  so- 
licitation of  C.  and  J.  R.,  consent- 
ed to  buy  and  take  title  to  the 
land,  paying  and  securing  to  be 
paid  C,  $56,321.40  therefor.  At 
the  same  time  A.  executed  to  M. 
R.,  at  the  request  of  J.  R.  and  C, 
an  agreement  giving  them  the  priv- 
ilege of  repurchasing  the  property 
on  or  before  September  12,  1870, 
on  paying  $74,477.88,  the  amount 
and  interest  paid  and  agreed  to  be 
paid  by  A.  to  C,  and  also  tbe 
amountdue  the  CJ.  Bank,  with  ad- 
ded interest  to  the  date  of  pay- 
ment, and  $6,000  for  A.'s  trouble, 
risk  and  expense.  This  agreement 
after  it  was  made  was  delivered  to 
J.  R.  and  has  never  since  been  re- 
turned to  A.  This  action  was 
brought  by  plaintiff,  as  adminis- 
trator of  N.  R.,  to  charge  A.  with 
a  trust  in  favor  of  N.  R.  in  said 
premises.  There  was  evidence 
that  N.  R.,  in  March,  1870,  on 
learning  of  the  existence  of  A.'s 
agreement  and  its  terms,  repudia- 
ted J.  R.'s  authority  to  act  for  him 
in  making  it,  and  demanded  pay- 
ment by  A.  to  him  of  tbe  price 
named  in  the  original  option,  as 
upon  a  purchase  by  A.  under  that 
agreement.  The  evidence  showed 
that  between  the  time  A.  executed 
his  agreement  and  September  12, 
1873,  N.  R.  not  only  declared  his 
intention  to  avail  himself  of  tbe 
privilege  secured  to  him  by  the 
option,  but  freely  and  openly  offer- 
ed his  interest  for  sale  to  various 
parties. 

In  the  fall  of  1870  N.  R.  brought 
an  action  against  A.  to  recover 
$50,000,  provided  by  the  0.  option 
to  be  paid  to  him  in  case  the  said 
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land  was  purchased  by  A.  under 
that  agreement,  or  in  case  that 
claim  failed  to  recover  the  damages 
incurred  by  him  in  consequence  of 
A.'s  failure  to  make  the  payments 
therein  provided  for.  The  com- 
plaint after  stating  the  facts  show- 
ing the  execution  and  delivery  of 
the  original  option  of  B.,  its  trans- 
fer to  A.,  and  the  extension  there- 
of by  C,  alleged  a  purchase  of  the 
projHjrty  by  A.  within  the  life  of 
the  extension  and  in  accordance 
with  the  terms  of  the  option,  and 
his  liability  for  the  amount  therein 
provided  to  be  paid,  and  demand- 
ed judgment  for  $53,500.  The 
second  count  was  a  substantial  re- 
petition of  the  first.  The  third 
stated  a  cause  of  action  founded 
upon  an  alleged  promise  by  de- 
fendant to  pay  the  plaintiff  $50,- 
000  as  a  consideration  for  the  trans- 
fer by  plaintiff  to  defendant  of 
said  agreement,  and  also  demand- 
ing judgment  for  $50,000.  The 
answer  denied  that  defendant  pur- 
chased the  premises  on  account  of 
or  pursuant  to  any  arrangement 
with  plaintiff,  or  pursuant  to  the 
option  mentioned  in  the  complaint, 
but  alleged  that  the  purchase  was 
made  entirely  independent  of  and 
free  from  the  operation  of  said 
option.  The  couit  found  that 
plaintiff  was  not  entitled  to  recov- 
er in  that  action, 

William  F.  Cogswell^  for  applt. 

Oeirrge  B.  Bradley^  for  respt. 

Held^^  That  the  judgment  in  the 
action  brought  in  the  fall  of  1870 
was  a  bar  to  this  action.  1  Johns. 
Cas.,  436;  3  N.  Y.,  511;  77  id., 
76;  86  id.,  428.  That  this  action 
could    not    be  supported  on   the 


ground  of  fraud,  as  the  plea  of  the 
statute  of  limitations  furnishes  a 
bar.  That  A,  in  making  the  pur- 
chase in  question  violated  no  con- 
tract obligation  or  duty  owing  to 
the  plaintiff  which  would  prevent 
him  from  acquiring  a  valid  title  to 
the  lands  through  a  purchase  and 
conveyance  from  C,  their  lawful 
owner.  62N.Y.,  406.  This  action 
cannot  be  maintained  on  the  theory 
that  B.  had  a  legal  or  equitable 
interest  in  the  property  at  the  time 
of  the  transfer  to  A.,  as  no  such 
interest  existed.  This  is  not  a  case 
for  the  application  of  the  doctrine 
of  a  constructive  trust. 

Judgment  of  General  Term,  re- 
versing an  interlocutory  judgment 
for  plaintiffs,  aflBrraed. 

Opinion  by  Ruger,  Ch.  J.  All 
concur,  except  Earl  and  Finch^ 
JJ.^  dissenting,  and  Danforthj  /., 
not  sitting. 

PLEADING.   SUPPLEMENTAL 
ANSWER. 

N.Y.  Supreme  Court.    General 
Term.     First  Dept. 

Leopold  Lithauer,  assignee, 
respt.^  V.  Robt.  Taggart  et  al., 
appUs. 

Decided  May  29,  1884. 

In  an  action  by  a  general  assignee  for  conver- 
sion of  goods  of  his  assignor  when,  after 
the  service  of  an  answer,  the  goods  in  ques- 
tion are  removed  from  the  possession  of 
the  defendant  by  a  levy  and  sale  under  an 
execution  issued  upon  a  judgment  ob- 
tained against  plaintiff's  assignor,  the  de- 
fendant should  be  allowed  to  serve  a  sup- 
plemental answer  setting  up  that  fact,  and 
he  also  becomes  subrogated  to  the  rights  of 
the  Judgment  creditor  and  is  entitled  to 
contest  the  validity  of  the  assignment. 
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Appeal  from  an  order  of  Special 
Term,  denying  motion  for  leave  to 
serve  a  supplemental  answer. 

This  action  was  brought  by  the 
general  assignee  for  the  benefit  of 
creditors  of  the  firm  of  Dodge  k 
Sinclair,  for  conversion  by  de- 
fendant of  certain  goods  belonging 
to  said  firm.  After  the  service  of 
the  answer  the  goods  in  question 
were  removed  from  tlie  possession 
of  defendant  by  virtue  of  a  levy 
and  sale  under  an  execution  issued 
upon  a  judgment  obtained  against 
said  Dodge  &  Sinclair,  and  defend- 
ant subsequently  moved  to  be 
allowed  to  serve  a  supplementary 
answer  setting  up  such  fact,  and 
also  that  the  assignment  to  plain- 
tiff was  made  to  delay  and  defraud 
creditors.  This  motion  was  op 
posed  by  plaintiff  upon  the  ground 
that  the  subsequent  removal  of 
the  goods  from  defendant's  pos- 
session constituted  no  defense  to 
an  action  for  their  previous  con- 
version, and  that  defendant  had 
no  right  to  attack  the  assignment, 
and  the  motion  was  denied. 

Edward  P.  Wilder^  for  applts. 

Albert  Cardozo,  for  respt. 

HeM^  That  if,  as  alleged,  de- 
fendant has  been  compelled  under 
the  process  of  the  court  to  apply 
the  goods  in  payment  of  the 
debt  of  a  judgment  creditor,  in 
equity  he  has  a  right  to  be  subro- 
gated to  the  rights  of  the  ^^idg- 
ment  creditor,  and  as  such  judg- 
ment creditor  he  would  have  the 
right  to  contest  the  validity  of  the 
assignment. 

That  while  it  is  true  that  the  re- 
moval of  the  goods  from  the  de- 
fendant's   possession    would    not 


constitute  a  defense  for  the  con- 
version, plaintiff  under  the  assign- 
ment is  not  the  owner  of  the  goods 
in  his  own  right,  but  as  trustee  for 
the  creditors  of  his  assignors ;  and 
if  the  goods  which  he  seeks  to  re- 
cover and  which  he  alleges  that 
defendant  has  converted  have 
subsequent  to  such  conversion 
been  applied  in  the  payment  and 
satisfaction  of  the  claims  of  the 
creditors,  there  is  no  reason  why 
that  fact  may  not  be  properly  con- 
sidered in  mitigation  of  the  dam- 
ages.    48  N.  Y.,  6. 

Order  reversed. 

Opinion  by  HaigTiU  J*  /  Batu, 
P.  •/.,  and  Daniels^  7.,  concur. 


GUARDIAN.     EMBEZZLE 
MENT. 

N.  Y.  Supreme  Court.    Genkbal 
Term.    Fourth  Dept. 

George  P.  Bingham,  appU,,  v. 
Francis  X.  Beckwith,  respt 

Decided  Mav,  1884. 

A  guardian  who  occupies  his  ward's  real  es- 
tate becomes  indebted  for  the  reasonable 
value  of  such  occupation,  but  the  nonpaj- 
ment  of  such  sum  does  not  constitute  em- 
bezzlement within  Ch.  208.  Laws  of  1877. 

In  an  action  for  malicious  prosecution, where 
the  facts  are  undisputed,  the  question  of 
probable  cause  is  for  the  court. 

Appeal  from  order  denying  mo- 
tion for  new  trial  on  the  minutes. 

Action  for  malicious  prosecution, 
in  which  the  jury  gave  verdict  in 
defendant's  favor.  Plaint ifif  was 
appointed  gnardian  of  one  H.,  an 
infant,  and  acted  as  such  until 
Dec,  1878,  when  he  was  removed. 
He  was  called   to  an  accounting 
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before  the  surrogate,  who,  in  1879, 
decreed  that  there  was  due  from 
him  $6.16.92.  This  sum  plainliff 
neglected  to  pay,  and  defendant, 
who  was  surety  on  plaintifTs  bond 
as  guardian,  instituted'  criminal 
proceedings  against  plaintifiF, 
charging  him  with  embezzlement 
of  bis  ward's  moneys.  The  grand 
jury  dismissed  the  charge,  and 
this  action  was  thereupon  begun. 
The  criminal  prosecution  was 
based  upon  alleged  violation  of 
the  provisions  of  Chapter  280  of 
the  Laws  of  1877.  Defendant 
proved  without  dispute  that  plain- 
tiff, while  guardian,occupied  lands 
of  his  ward,  and  that  the  surro- 
gate fixed  the  v^lne  of  such  occu- 
pation at  the  sum  of  $162,  which 
was  embraced  in  the  decree  against 
plaintiff.  The  judge  charged  the 
jury  that  the  omission  to  pay  the 
value  of  the  use  and  occupation 
for  the  period  embraced  after  the 
Act  of  1877  constituted  embezzle- 
ment within  the  meaning  of  the 
act ;  or  at  least  he  left  it  for  the 
jury  to  say  whether  the  failure  to 
pay  the  rental  value  did  not  come 
within  the  meaning  of  the  statute. 

J.  A,  Adlington^  for  applt. 

J.  Sullivan^  for  respt. 

Held,  Error.  The  nonpayment 
of  rental  value  was  not  a  conver- 
sion of  money,  goods,  rights  of 
action  or  effects,  so  as  to  consti- 
tute embezzlement  within  the 
meaning  of  the  statute. 

The  facts  being  undisputed,  the 
question  of  probable  cause  is  a 
question  of  law  for  the  court  to 
determine.  1  T.  R.,  493;  ION. 
Y.,  236  ;  2  Wend.,  424  ;  7  Co  wen, 
715  ;  98  U.  S.,  194  ;  81  N..  Y.,  428. 


Order  reversed,  verdict  set  aside 
and  new  trial  ordered  in  county 
court,  costs  to  abide  event. 

Opinion  by  Barker^  J.;  Smith, 
P.  J.J  and  Uardin^  /.,  concur. 


JURISDICTION.     WAIVER. 

N.Y.  Supreme  Court.     General 
Term.     Fourth  Dept. 

LizzieA.  Edwards,  re^jt?^.,  v.  The 
Berkshire  Life  Ins.  Co.,  ayplt 

Decided  May,  1884. 

Defendant's  answer  set  up  as  defense  that 
both  p.arties  are  non-residents  and  the  case 
is  not  within  §  1780,  Code  Civ.  Proc.  Pour 
months  later  defendant  gave  notice  of  mo- 
tion to  dismiss  on  the  same  ground.  BM, 
That  a  denial  of  the  motion  without  prej- 
udice to  defendant's  right  to  raise  tlie  ques- 
tion on  the  trial  was  right. 

Appeal  from  Special  Term  order, 
denying  motion  to  dismiss  the  ac- 
tion for  want  of  jurisdiction. 

The  ground  of  the  motion  is 
that  both  parties  are  non-residents 
and  the  case  is  not  within  the  pro- 
visions of  §1780,Codeof  Civ.  Proc. 
The  action  was  begun  in  July,  and 
on  August  9th  defendant  appeared 
and  answered,  setting  up  as  one 
defense  the  same  matter  upon 
which  the  motion  is  based.  On 
December  10  notice  of  the  motion 
was  given.  The  Special  Term  de- 
nied the  motion  without  prejudice 
to  defendant's  right  to  raise  the 
question  on  tlie  trial 
TF.  M,  Brown  J  for  applt. 
Wm.  N.  Cogswell^  for  respt. 

Heldj  That  whether  or  not  the 
question  could  have  been  properly 
presented  by  motion  seasonably 
made,   doubtless  it  may  also  b^ 


Digitized  by 


Qoo^Qi 


424 


NEW  YORK  WEEKLY  DIGEST. 


raised  by  answer,  and  defendant 
having  resorted  to  that  method,  he 
should  be  regarded,  in  view  of  the 
delay  since  the  answer  was  inter- 
posed, as  having  thereby  waived 
the  remedy  by  motion. 

Order  affirmed,  with  $10  costs 
and  disbursements. 

Opinion  by  Smithy  P.  J.;  Bar- 
ker^ •/.,  concurs.  Hardin^  /.,  not 
voting. 

LIFE    INSURANCE.     EVTI- 
DENCE.    ESTOPPEL. 

N.  Y.  Supreme  Court.  General 
Term.    Fourth  Deft. 

James  D.  Ferguson,  respL,  v. 
The  Massachusetts  Mutual  Life 
Ins.  Co.,  appU. 

Decided  April,  1884. 

Where  an  insurable  interest  exists  at  the  time 
of  takini^:  out  a  policy  on  the  life  of  a 
debtor,  the  creditor  paying  the  premiums, 
the  subsequent  payment  of  the  debt  in 
whole  or  in  part  or  the  discharge  of  the 
debtor  in  bankruptcy  will  not  invalidate 
the  policy  or  furnish  a  defense  to  it. 

Evidence  of  the  party  procuring  the  policy  as 
to  the  health  of  the  assured  is  admissible 
on  the  question  of  breach  of  warranty. 

A  physician  is  not  allowed  to  disclose  infor- 
mation acquired  while  attending  a  patient 
professionally. 

Appeal  from  judgment  in  favor 
of  plaintiff  entered  on  verdict,  and 
from  order  denying  motion  for  a 
new  trial  on  the  minutes. 

Action  on  a  policy  of  insurance 
on  the  life  of  A.  S.  F.,  plaintiff's 
brother,  issued  by  defendant  in 
Jan.,  1870.  The  answer,  besides 
a  general  denial,  set  np  fraud, 
breaches  of  warranty,  etc.,  a  total 
want  of  insurable  interest  prior  to, 
at  and  after  the  issuing  of  the  pol- 


icy. Defendant  admitted  its  in- 
corporation, the  issuing  of  the 
policy,  death  of  A.  8.  F.,  and  de- 
livery of  the  proofs  of  death. 

The  reply  alleged  that  an  action 
was  brought  in  1871  to  set  aside 
this  policy  on  substantially  the 
same  grounds  alleged  in  the  an- 
swer, and  that  judgment  was  ren- 
dered therein  in  favor  of  this 
plaintiff,  and  that  thereafter  de- 
fendant received  premiums  on  said 
policy. 

It  appeared  that  in  1867  plain- 
tiff and  one  B.  were  indorsers  on 
a  note  for  $6,000,  made  by  A.  S. 
F.,  which  was  protested,  and  jilain- 
tiff  was  obliged  to  take  it  up  and 
held  it  down  to  January,  1870.  In 
March,  1868,  plaintiff  and  B.  re- 
covered judgment  on  said  note 
against  A.  S.  F.  Plaintiff  had 
also  a  claim  against  A.  S.  F. 

Some  evidence  was  given  as  to 
a  compromise  arrangement  in  1866, 
but  this  was  contradicted. 

The  court  held  that  if  plaintiff 
had  an  insurable  interest  at  the 
issuing  of  the  policy  that  was  suf- 
ficient. Defendant  offered  to  show 
that  at  the  time  of  the  death 
plaintiff  had  no  insurable  interest, 
which  was  excluded,  as  was  also 
as  offer  to  show  the  dircharge  of 
A.  S.  F.  in  bankruptcy,  in  April, 
1868. 

Defendant  moved  for  a  nonsuit 
on  the  grounds,  1,  that  tbei'e  was 
a  breach  of  warranty  as  to  the 
health  of  A.  S.  F.,  and  2,  that 
plaintiff  had  no  insurable  interest 
in  the  life  of  A.  S.  F.  either  at  the 
time  the  policy  was  issued  or  at 
the  time  of  his  death,  and  offered 
the  premiums  back.     Motion  de- 
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nied.  The  court  then  ruled  that 
under  the  policy  plaintiff  must 
have  had  an  insnrable  interest  of 
$5,000  when  the  policy  was  issued, 
and  the  jury  must  so  find  ;  if  less 
than  that  sum  the  policy  would 
be  vitiated. 

The  jury  returned  a  verdict  for 
the  plaintiff. 

Alex.  Cohurn^  for  applt. 

Francifi  Kernan^  for  respt. 

Held^  No  error;  and  that  it 
could  not  be  said  that  the  verdict 
was  against  the  weight  of  evidence 
on  the  question  of  insurable  inter- 
est when  the  policy  was  issued. 

That  the  partial  payment  of  the 
debt  in  the  lifetime  of  A.  S.  F., 
his  discharge  in  bankruptcy  or  a 
full  payment  of  the  debt,  if  made 
out  by  the  evidence,  would  not 
have  constituted  a  defense  to 
plaintiff's  claim  on  ihe  policy  or 
any  part  thereof.  That  this  ques- 
tion was  not  decided  in  22  Hun, 
325,  although  a  dictum  thereon  in 
favor  of  defendant  appears  in  the 
opinion  of  the  court ;  but  the  cases 
referred  to  do  not  bear  out  the  e:!f- 
pression.  They  were  cases  refer- 
ring to  lire  insurance  policies,  and 
do  not  all  support  the  dictum.  It 
must  be  borne  in  mind  that 
the  premiums  were  all  paid 
by  plaintiff  with  his  own  money, 
and  that  he  was  in  no  sense 
acting  for  A.  S.  F.  in  such  pay- 
ments. PlaintifTs  application  for 
the  policy  was  independent  of 
Amos.  It  was  bargained  for  by 
plaintiff  without  any  agreement 
whatever  with  Amos  in  regard  tc 
it.  It  is  inferable  that  plaintiff 
paid  in  premiums  just  as  much  as 
defendant  would  have  charged  A. 

Vol.  lO-N'n.  18b 


S.  F.  for  a  policy  on  his  own  life. 
Besides,  the  stipulations  of  the 
policy  have  no  reference  to  the 
creditor's  claim  upon  the  debtor. 
The  policy  is  not  in  terms  made 
collateral  to  the  creditor's  debt,  as 
in  the  case  of  fire  policies.  There 
being  a  debt  at  the  time  the  policy 
is  issued  it  is  then  valid.  It  con- 
tains no  condition  referring  to  the 
continuance  of  the  indebtedness. 
But,  on  the  contrary,  the  policy 
evidences  a  flat  and  positive  prom- 
ise to  pay  a  given  sum  at  the  ter- 
mination of  the  life  named.  Dea*^^h 
removes  the  last  condition  prece- 
dent, except  perhaps  the  delivery 
of  proofs  of  death. 

No  statute  has  gone  so  far  as  to 
declare  that  a  life  policy,  valid  in 
its  inception  because  of  a  creditor's 
interest  in  the  life  of  his  debtor, 
shall  be  invalid  the  moment  the 
debt  is  paid.  73  N.  Y.,  497. 
Besides,  from  the  nature  of  the 
contract  which  is  paid  for  by  the 
creditor,  he  needs  the  payment  of 
the  policy  to  do  complete  justice 
to  him.  Suppose  he  has  received, 
subsequent  to  payment  of  premi- 
ums for  years,  the  debt  due  from 
his  debtor,  he  has  thus  received 
only  what  it  may  be  assnmed  he 
has  advanced  or  loaned  to  his 
debtor.  He  has  received  nothing 
for  the  series  of  premiums  he  has 
delivered  over  from  year  to  year 
to  the  insurer  to  keep  alive  the 
policy. 

That  an  insurer  is  bound  to  ful- 
fil its  contract,  valid  in  its  incep- 
tion, notwithstanding  the  debtor 
upon  whose  life  it  was  may  have 
paid  his  creditor  or  obtained  a  dis- 
charge in   bankruptcy.     28  Eng. 
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L.  &  Eq.,  312  ;  36  Barb.,  357  ;  27 
N.  Y.,  282;  3  Kern.,  81,  41n  ;  85 
N.  Y.,  598 ;  Bliss  on  Life  Ins.,  § 
30;  May  on  Ins.,  §§116,  116. 

That  a  payment  of  the  policy  by 
the  company  in^  a  case  where  the 
debt  has  been  paid  would  not  be 
a  second  payment  of  the  debt. 
The  company  simply  observes  its 
contract  to  pay  a  stated  sum  of 
money,  in  return  for  premiums  re- 
ceived, as  soon  as  the  death  hap- 
pens, which  is  the  only  event 
named  in  its  contract,  which  must 
occur  before  its  promise  becomes 
absolute. 

Babcock  v.  Bonnell,  10  W.  Dig., 
158  ;  80  N.  Y.,  244,  distinguished. 

Also  held^  That  it  was  compe- 
tent for  plaintiff  to  show  that  there 
had  been  no  breach  of  warranty. 
In  doing  so  it  was  proper  to  re- 
ceive evidence  from  plaintiff  *'as 
to  the  health  of  the  party  whose 
life  is  insured  *  *  as  to  his 
health  prior  to  the  application  for 
the  policy."  27  N.  Y„  282.  If 
plaintiff  knew  of  nothing  to  indi- 
cate that  A.  S.  F.  was  not  in  good 
health  the  warranty  was  not  bro- 
ken, even  though  there  were  germs 
of  disease.     92  N.  Y.,  274. 

By  the  finding  of  the  jury,  on 
coutiicting  evidence,  as  to  the  in- 
terview between  plaintiff  and  de- 
fendant's agent,  it  appears  that 
plaintiff  paid  back  and  subsequent 
premiums  upon  the  assurance 
that  there  would  be  no  more 
trouble,  and  that  when  plaintiff's 
brother  died  the  money  would  be 
ready,  and  he  would  get  his  $5,000. 
The  court  had  charged  that  to 
find  for  plaintiff  on  this  issue  the 
jury  must  find  that  defendant  had 


knowledge  of  the  facts  alleged  to 
constitute  the  breach  of  warranty. 

Held,  That  under  such  a  finding 
the  company  were  estopped  from 
further  litigating  the  validity  of 
the  policy.  19  Barb.,  440 ;  38  id., 
402;  42  N.  Y.,  557;  Herman  on 
Estoppel,  §§  467,  548  ;  26  Pa.,  199; 
49  Me.,  200;  83  N.  Y.,  169. 

The  evidence  of  Dr.  W.,  based 
on  information  derived  from  the 
deceased  while  under  treatment  by 
him,  was  excluded. 

Held,  No  error.  Information 
acquired  while  attending  a  patient 
professionally  is  privileged,  and  a 
physician  is  not  allowed  to  dis- 
close it.  Defendant  could  not 
waive  the  objection  to  it.  Code 
Civ.  Pro.,  §  834;  67  N.  Y.,  185; 
28  Hun,  430;  92  N.  Y.,  275. 

Also  held,  That  there  was  no 
error  in  receiving  in  evidence  the 
premium  receipts  issued  to  plain- 
tiff. They  furnished  evidence  of 
the  amount  of  money  defendant 
had  received  from  plaintiff. 

Judgment  and  order  affirmed. 

Opinion  by  Hardin,  J.;  Smith 
P.  J.,  and  Barker,  /.,  concur. 


JURORS.     CHALLENGE. 

N.  Y.  Supreme  Court.    General 
Term.    Fourth  Dept. 

Alanson  Mullen,  infant,  by 
guardian,  respL  v.  Asbury  Chris- 
tian and  George  W.  Decker, 
applU. 

j      Decided  May,  1884. 

I  Where  the  examination  of  a  juror  clevlj 

I      warrants  the  conclusion  that  in  an  action 

like  the  ohe  to  he  tried  he  would  require 

'      stronger  evidence  to  find  for  the  plaintiff 
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than  in  other  cases,  a  challenge  for  favor 
should  be  sustained. 

Appeal  from  judgment  on  ver- 
dict at  circuit  and  from  order  de- 
nying motion  for  new  trial  on  the 
minutes. 

Action  under  the  civil  damage 
act  for  injury  to  plaintiff  in  hia 
means  of  support,  in  consequence 
of  the  intoxication  of  his  father, 
caused  by  liquor  alleged  to  have 
been  sold  to  him  by  defendant 
Decker,  who,  it  was  alleged,  occu 
cupied  premises  belonging  to  de- 
fendant Christian,  with  the  per- 
mission of  the  latter  and  with  his 
knowledge  that  intoxicating  liqu- 
ors were  to  be  sold  therein.  At 
the  trial  defendant  excepted  to  a 
decision  of  the  court  sustaining 
plaintiff  8  challenge  for  favor  to 
one  Cole,  who  was  called  as  a 
juror.  Cole  testified,  on  his  ex- 
amination by  plaintiff's  counsel, 
that  he  was  a  hotel-keeper  ;  that 
he  should  require  stronger  evi- 
dence in  such  a  case  than  in 
others;  that  he  might  be  preju- 
diced and  might  not ;  that  be 
didn't  know  but  he  would,  and 
didn't  know  as  he  would.  He 
also  testified,  "I  don't  believe  I 
should  be  as  impartial  in  such  a 
case  as  this."  On  being  examined 
by  defendants'  counsel,  he  answer- 
ed as  follows :  ''  Q.  If  you  knew  a 
hotel-keeper  had  violated  the  law, 
morally  or  legally,  would  you 
convict  him  ?  A.  If  the  proof  was 
strong  enough,  I  shouldn't  hesi- 
tate. Q.  If  you  were  satisfied 
that  the  evidence  was  from  credit- 
able witnesses,  would  you  not 
convict  the  defendant?  A.  Yes, 
sir,  if  the  evidence  satisfied  me."^ 


Thomas  M.  Howell^  for  applts. 

E.  W.  Oardner,  for  respt. 

Held^  That  Cole's  entire  tes- 
timony clearly  justified  the  con- 
clusion that  in  an  action  under 
this  statute  he  would  not  be  an  im- 
partial juror,  and  that  in  order  to 
find  for  the  plaintiff  in  such  an  ac- 
tion he  would  require  stroEger 
evidence  than  in  other  cases.  On 
that  ground  the  challenge  was 
properly  sustained.  Besides,  the 
rejection  of  a  competent  juror  is 
not  ground  of  error  where  the 
jurors  who  try  the  cause  are  com- 
petent, as  seems  to  have  been  the 
case  here.     18  W.  Dig.,  156. 

Defendants'  contention  that  the 
verdict  is  against  the  weight  of 
evidence  cannot  be  sustained. 

Judgment  and  order  affirmed. 

Opinion  by  Srailh^  P.  J.;  Har- 
din and  Barker,  J  J.,  concur. 


MAERIAGE.     DOWER. 

N.  Y.  Supreme  Court,    General 
Term.    First  Dept. 

Constance  V.  Price,  applt,  v. 
Walter  J.  Price,  respL 

Decided  May  9,  1884. 

When  a  man  who  has  been  previously  mar- 
ried, but  who  has  not  heard  for  five  succes- 
sive years  that  his  wife  is  living,  marries  a 
second  time,  and  it  is  subsequently  discov- 
ered that  his  first  wife  was  hving  at  the 
time  of  his  second  marriage,  and,  m  an  ac- 
tion brought  for  that  purpose,  such  second 
marriage  is  decreed  to  be  void  from  the 
time  of  entering  the  decree,  and  the  man 
subsequently  dies,  his  second  wife  is  enti- 
tled to  dower  in  the  real  estate  of  which  he 
was  seized  at  the  time  between  his  second 
marriage  and  the  entry  of  the  decree  de- 
claring it  void. 

It  is  only  where  the  decree  annuls  the  mar- 
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riagc  from  its  solemnization  that  it  is  at- 
tended with  the  effect  of  depriving  the  wife 
of  her  right  to  dower  in  the  property  owned 
by  her  husband  during  the  existence  and 
continuance  uf  the  marriage. 
Cases  may  arise  under  the  law  as  it  is  now 
administered  in  this  State  where  two  or 
more  persons  may  be  entitled  to  dower  in 
the  same  estate. 

Appeal  from  a  judgment  entered 
upon  the  report  of  a  referee. 

The  action  was  brought  for  the 
recovery  of  dower  in  real  estate  of 
which  Waller  W.  Price  was  seized 
during  his  litetime.  He  intermar- 
ried with  plaintiff  on  the  1st  of 
July,  1865.  He  had  previously 
been  married,  but  more  than  five 
years  had  elapsed  before  his  mar- 
riage with  plaintiff  since  he  bad 
heard  that  his  former  wife  was 
living.  He  subsequently  discov- 
ered, however,  that  his  former 
wife  was  living  at  the  time  of  his 
second  marriage,  and,  in  1873,  he 
commenced  an  action  against 
plaintiff  in  which  a  judgment  was 
recovered  decreeing  his  marriage 
with  her  to  be  void  from  the  date 
of  the  entry  of  the  decree,  and 
some  time  thereafter  he  died. 

Charles  Jones^  Geo.  H.  Starr^ 
and  Thomas  Hooker^  for  applt. 

Hughes  &  Norihrup^  for  W.  J. 
Pricf^. 

James  R.  Marvin^  toT  deft. 
Little. 

Bristow,  Peet  &  Opdyke^  for  F. 
N.  Price  et  al. 

S.  Brown^  for  Lillie  M.  Price. 

Held^  That  at  the  time  when  the 
marriage  between  plaintiff  and 
Price  was  solemnized  it  was  a  law- 
ful marriage,  and  continued  to  be 
80  to  the  time  when  its  nullity 
was  pronounced  by  the  judgment 


above  mentioned,  3  R.  S.,  6th  ed., 
148,  §  6,  and  daring  that  time 
plaintiff  was  the  lawful  wife  of 
Price,  and  those  facts  were  suffi- 
cient, in  judgment  of  law,  to  enti- 
tle her  to  dower  in  the  real  estate 
of  which  he  was  seized  during  said 
time.     4  Com.,  96. 

That  it  is  only  where  the  decree 
annuls  the  marriage  from  its  sol- 
emnization that  it  can  be  attended 
with  the  effect  of  depriving  the 
wife  of  her  right  to  dower  in  the 
property  owned  by  her  husband 
during  the  existence  and  continn* 
ance  of  the  marriage.  1  Shar- 
wood's  Blackstone,  440;  4  Com., 
96. 

Boddington  v.  Clariatt,  Law 
Repts.,  22  Ch.  Div.,  697,  distin- 
guished. 

That  the  fact  that  the  husband's 
estate  might  in  this  manner  be 
subjected  to  the  right  of  more  than 
one  person  to  dower  in  it  could 
not  be  allowed  to  operate  to  the 
prejudice  of  plaintiff.  That  may 
very  well  be,  as  the  law  is  now  ad- 
ministered in  this  State ;  for  a 
wife  obtaining  a  divorce  from  her 
husband  for  his  adultery  would  be 
entitled  to  dower,  and  so  would 
another  who  might  survive  him 
who  should  be  married  to  him 
afterwards  in  one  of  the  other 
States,  and,  in  this  manner,  not 
only  two  wives  might  lawfully 
claim  dower,  but,  if  their  number 
in  a  similar  manner  should  be  still 
further  increased,  each  of  them 
would  be  permitted  to  assert  and 
maintain  the  same  claims. 

Judgment  reversed  and  judg- 
ment entered  awarding  dower  to 
plainiiff. 
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Opinion  by  Daniels y  J.;  Davis ^ 
P.  J,,  and  Brady,  /.,  concnr. 


PRACTICE.     EXCEPTION. 

N.  Y.  SuPKEMB  Court.    Genebal 
Term.    First  Dept. 

John  B.  Gossler,  respt.y  v. 
Lazaras  Lissberger,  appU> 

Decided  May  29,  1884. 

When  the  judge's  charge  contains  a  misdi- 
rection in  the  law  of  the  case  and  injus- 
tice may  probably  have  resulted  from  it 
the  Appellate  Court  is  required  to  set  aside 
the  verdict  and  direct  another  trial  of  the 
action,  although  no  exception  may  have 
been  taken. 

Motion  for  reargameDt. 

An  order  setting  aside  the  ver- 
dict in  this  case  and  directing  a 
new  trial  was  affirmed  by  the 
General  Term  on  account  of 
an  error  of  law  in  the  charge 
of  the  judge  upon  the  trial, 
and  the  motion  for  reargument 
was  based  upon  the  ground  that 
the  exception  taken  to  such  charge 
did  not  include  the  point  upon 
which  the  order  was  affirmed. 

Austin  O.  FoXy  for  applt. 

F.  R.  Minrath,  for  respt. 

Heldy  That  even  if  the  exception 
could  be  so  restricted  in  its  effect 
as  not  to  include  the  point  upon 
which  the  case  was  decided,  it 
would  not  result  in  a  reversal  of 
the  order,  for  there  would  still  be 
a  misdirection  in  the  law  of  the 
case,  and  when  that  may  appear 
to  be  the  nature  of  the  charge  and 
injustice  may  probably  have  re- 
sulted from  it,  the  court  is  required 
to  set  aside  the  verdict  and  direct 
another  trial    of    the   action,  al- 


though no  exception  may  have 
been  taken.  4  T.  &  C,  690  ;  66 
Barb.,  92,  105;  15  Hun,  293,  296  ; 
6  Hun,  476 ;  8  Hun,  171  ;  23  Hun, 
218;  79  N.  Y.,  606,  610. 

Motion  denied. 

Opinion  by  Daniels^  J.;  Davis^ 
P.  J.,  and  Brady,  /.,  concur. 


N. 


TRUSTS. 

Y.  SuPBKME  Court.  General 
Term.    First  Dept. 


George  H.  Fulton  v.  George  C. 
Edgar. 

Decided  May  9,  1884. 

Testator  devised  his  real  estate  to  his  execu- 
tors in  trust  to  sell  the  same  and  invest  the 
proceeds  and  apply,  the  income  derived 
therefrom  to  certain  purposes,  and  at  a  cer- 
tain time  to  divide  such  proceeds  between 
plaintiff  and  certain  other  beneficiaries. 
The  executors  omitted  to  sell  the  real  es- 
tate, but  at  the  time  named,  with  the  con- 
sent of  the  beneficiaries,  divided  the  real 
estate  itaelf  among  them,  giving  them 
proper  conveyances  therefor.  Held,  That 
plaintiff  acquired  a  good  title  to  his  share 
of  said  real  estate,  and  could  convey  tlie 
same. 

If  money  is  directed  by  a  will  or  other  in 
strument  to  be  laid  out  in  land,  or  land  is 
directed  to  be  turned  into  money,  the  party 
entitled  to  the  beneficial  interest  may,  in 
either  case,  if  he  elects  so  to  do,  prevent 
any  conversion  of  the  property  from  its 
present  state  and  hold  it  as  it  is. 

Case  submitted  upon  an  agreed 
state  of  facts. 

Plaintiffs  father,  by  his  will, 
devised  his  real  estate  to  his  exec- 
utors in  trust  to  apply  the  pro- 
ceeds thereof  to  the  support,  etc., 
of  his  widow  ;  and  after  her  death 
or  marriage  to  sell  the  same  and 
invest  the  proceeds  thereof  and 
pay  over  the  interest  derived  from 
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one-balf  of  such  proceeds  to  bis 
daughter ;  and  that  derived  from 
the  remaining  one-half  to  plaintifiF; 
and,  after  the  decease  of  his 
daughter,  to  give  one  half  of  such 
proceeds  to  her  issue  surviving 
her;  and,  upon  the  plaintiff's  at- 
taining the  age  of  thirty  years,  to 
pay  over  to  him  his  one  half  of 
such  proceeds.  The  executors  did 
not  convert  the  real  estate  into 
money,  but  held  the  same  and 
managed  it  for  the  benefit  of  the 
beneficiaries  under  the  trusts  cre- 
ated by  the  will  until  after  the  time 
fixed  for  its  final  distribution ; 
and  then,  with  the  consent  of  all 
the  beneficiaries,  divided  such  real 
estate,  by  proper  conveyances, 
between  them.  Plaintiff  subse- 
quently contracted  to  sell  a  por- 
tion of  the  real  estate  so  acquired 
by  him  to  defendant,  who  refused 
to  complete  his  purchase  upon 
the  ground  that  a  good  title  could 
not  be  conveyed. 

Oeorge  8.  Hamilton^  for  plff. 

Joseph  Feitrichy  for  respt. 

Held.  That  the  law  is  settled 
that,  if  money  is  directed  by  a  will 
or  other  instrument  to  be  laid  out 
in  land,  or  land  is  to  be  turned 
into  money,  the  party  entitled  to 
the  beneficial  interest  may,  in 
either  case,  if  he  elects  so  to  do, 
prevent  any  conversion  of  the 
property  from  its  present  state 
and  hold  it  as  it  is.  12  Barb.,  113, 
117;  69  N.  Y.,  1,  11 ;  3  Wheat., 
663. 

Morse  v.  Morse,  86  N.  Y.,  63, 
distinguished. 

That  within  the  operation  and 
effect  of  this  rule,  the  executors, 
with  the  assent  of  all  the  parties 


interested  in  this  estate,  could  law- 
fully divide  the  property  between 
them  by  making  acceptable  con- 
veyances, as  they  did,  to  them  re- 
spectively ;  and  under  that  made 
to  the  plaintiff  a  legal  title  was 
acquired  by  him  to  the  property 
which  he  agreed  to  convey  to  de- 
fendant, and  he  could  convey  a 
good  title  thereto. 

Judgment  foi  plaintiff. 

0^\moTLhy  Daniels^  J,;  Davis, 
P.  J.y  and  Brady,  /,,  concur. 


NEGLIGENCE.    MASTER  AND 
SERVANT. 

N.  Y.  Supreme  Court.    General 
Term.     Second  Dept. 

Charles  Olsen,  appU^  v.  Wil- 
liam P.  Clyde,  respt 

Decided  May,  1884. 

Although  the  peculiar  relations  of  the  com- 
mon seaman  to  his  superior  officers  may  re- 
lieve him  from  being  chai^d  with  cod- 
tributorj  negligence  in  obeying  an  order 
which  exposes  him  to  peril,  yet  the  effect 
of  these  relations  does  not  extend  so  far  «9 
to  enable  him  to  recover  for  the  negligence 
of  a  co-employee. 

Though  the  master  of  a  vessel  may  be  the 
alter  ego  of  the  owners,  the  mate,  while  the 
master  is  on  board,  is  not  such  altfr  ego, 
and  though  of  superior  grade  with  power  to 
compel  obedience,  he  is  yet  a  fellow-servant 
with  the  common  seaman,  and  for  his  neg- 
ligence the  seaman  cannot  recover  against 
the  ship-owner. 

Appeal  from  judgment  sustain- 
ing demurrer  to  plaintiff's  com- 
plaint. 

Action  to  recover  for  injuries 
received  by  plaintiff  while  in  de- 
fendant's employ  as  a  seaman. 

Adolphus  D.  Papey  tor  appel- 
lant. 
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Boardman  &  Boardman^  for 
respondent. 

Held^  That  in  the  absence  of 
personal  knowledge  shown,  it 
does  not  follow  that  inasmach  as 
the  master  was  on  deck  at  the  time 
his  assent  to  and  approval  of  the 
negligent  order  of  the  mate  must 
be  assumed.  That  if  in  fact  the 
master  beard  the  order,  and  by  si- 
lence ratified  it,  that  should  have 
been  distinctly  alleged  by  the 
pleader  if  deemed  material. 

That  althoagh  the  peculiar  rela- 
tions of  the  common  seaman  to  his 
superior  officers  may  relieve  him 
from  being  charged  with  contrib- 
utory negligence  in  obeying  an 
order  which  exposes  him  to  peril, 
yet  the  effect  of  these  relations 
does  not  extend  so  far  as  to  ena- 
ble him  to  recover  for  the  negli- 
gence of  a  co-employee. 

That  though  the  master  of  a 
vessel  may  be  the  alter  ego  of  the 
owners,  the  mate,  while  the  mas- 
ter is  on  board,  is  not  such  alter 
ego^  and  though  of  superior  grade, 
with  power  to  compel  obedience, 
he  is  yet  a  fellow-servant  with  the 
common  seaman,  and  for  his  neg- 
ligence the  seaman  cannot  recover 
as  against  the  owner  of  the  ship. 
25  N.  Y.,  665. 

Judgment  affirmed. 

Opinion  by  Pratt,  J,:  Ba'^nard, 
P.  J.J  and  Dykman^  /.,  concur. 


MASTER  AND    SERVANT. 
NEG^L1GENCE. 

N.  Y.  Supreme  Court.    General 
Term.     Fourth  Dept. 

George      Schwandner,      admr.. 


applt,,  V.   Martin  H.  Birge  et  al., 
respts. 

Decided  May,  1884. 

A  lad  of  19  years  was  employed  in  a  paper 
factory  ;  his  work  took  liim  into  all  parts 
of  the  factory,  which  was  five  stories  high, 
and  had  no  way  of  access  to  the  scuttle  in 
the  roof.  The  factory  burned,  and  the  boy, 
who  was  then  in  the  fifth  story,  perished. 
EM,  That  the  question  of  negligence  was 
for  the  jury. 

Appeal  from  judgment  of  non- 
suit ordered  at  circuit. 

Complaint  for  negligently  caus- 
ing the  death  of  plaintiff's  intes- 
tate, an  employee  in  defendant's 
wall  paper  factory.  The  factory 
was  burned  and  intestate  lost  his 
life  in  the  flames.  The  factory  was 
a  five  story  brick  building.  De- 
ceased was  19  years  old,  healthy, 
worked  every  day,  lived  with  his 
parents,  and  contributed  his  earn- 
ings to  their  support.  He  had  no 
stationary  place  of  employment  in 
the  factory  ;  his  work  was  on  every 
floor  and  in  every  part  of  the  fac- 
tory, carrying  away  scraps  of  pa 
per.  About  half  an  hour  before 
the  fire  broke  out  deceased  was 
seen  on  the  fifth  floor  and  was  not 
afterward  seen  alive  by  any  of  the 
witnesses.  The  alleged  negligence 
consisted  in  not  providing  suffi- 
cient means  of  escape  from  the 
fifth  floor  in  case  of  fire,  and  par- 
ticularly in  not  furnishing  means 
of  access  to  the  scuttle  in  the  flat 
roof  which  was  immediately  over 
the  fifth  floor  and  11  feet  above  it. 
The  fitth  story  was  divided  into 
two  rooms  by  a  partition.  In  each 
room  was  an  elevator,  but  they 
were  not  used  as  a  means  of  pas- 
sage by  the  workmen.  In  the  front 
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room  was  a  staircase  descending  to 
the  fourth  floor,  and  from  that 
floor  two  staircases  led  to  the 
ground  floor.  In  the  rear  room  was 
an  iron  door  opening  on  to  the  flat 
roof  of  Tifft's  pattern  house,  but 
egress  by  that  door  was  impeded 
somewhat  by  iron  wheels  piled 
against  it.  The  fifth  story  was  the 
drying  room,  and  in  it  was  hung  a 
quantity  of  dried  and  drying  pa- 
per. When  the  fire  broke  out 
there  were  about  twelve  boys  in 
each  room  on  the  fifth  floor.  Of 
those  in  the  front  room  only  one 
escaped  through  the  iron  door  and 
one  went  down  the  stairs  ;  all  the 
others  in  the  front  room  were  lost. 
All  who  got  upon  Tiflft's  roof 
escaped,  and  none  were  lost  who 
were  on  any  other  floor  than  the 
flfth. 

Adelbert  Moot^  for  applt. 

James  M,  Humphrey^  for  respts. 

Held^  We  think  the  evidence 
required  the  submission  to  the 
jury  of  the  question  whether  the 
omission  to  provide  a  suitable 
means  of  access  to  the  scuttle  was 
negligence  on  defendant's  part, 
and  whether  such  omission,  if 
negligent,  caused  the  intestate^ s 
death. 

The  fact  that  the  intestate  knew 
there  was  no  staircase  or  ladder 
was  not,  under  the  circumstances 
and  as  matter  of  law,  conclusive  of 
want  of  due  care  on  his  part.  7 
Hurlst.  &  Nor.,  937 ;  102  Mass., 
672.  The  danger  here  was  not  a 
natural  or  ordinary  risk  incident 
to  the  employment,  which  it  can 
be  presumed  that  the  boy  took 
into  consideration  when  he  entered 
the  employment. 


The  proof  justifies  the  inference 
that  deceased  came  to  his  death 
by  reason  of  the  fact  that  he  had 
no  way  of  escape,  and  not  from 
any  want  of  care  on  his  part.  2<^ 
N.  Y.,  66  ;  63  id.,  643;  78  id.,  310: 
80  id.,  622 ;  Mahany  v.  City  of 
Buffalo,  4th  Dept.,  Dec.  1881,  not 
reported  ;  S.  C.  aflPd.,  91  N.  Y., 
657;  12  R.  L,  447. 

Judgment  reversed  and  new 
trial  ordered,  costs  to  abide  event. 

Opinion  by  Smith,  P.  J. ;  Har- 
din^ y.,  concurs  ;  Barker^  J.,  not 
voting. 


MUTUAL  BENEFIT  ASSOCIA- 
TIONS.     BENEFICIARIES. 

n.  y.  supkkme  coubt.    general 
Term.    Fourth  Dept. 

George  B.  Bown,  admr.,  with 
will  annexed,  respLj  v.  The  Su- 
preme Council  of  the  Catholic  Mu 
tual  Benefit  Association,  impld., 
applL 

Decided  May,  1884. 

The  "  Beneficiary  Fund  "of  an  association 
organized  under  Ch.  496.  Laws  of  1679. 
does  not  become  a  part  of  the  property  or 
estate  of  the  person  insured  after  bis  deatli. 
and  does  not  go  to  his  aduiinistrator 
under  the  charter  and  by-laws  of  the  asso- 
ciation. 

Appeal  from  judgment  on  re- 
feree's report- 
Decedent  died  a  member  in  good 
standing  of  defendant,  a  benefici- 
ary association  organized  under 
Chapter  496,  Laws  of  1879.  By 
the  terms  of  its  charter  and  by- 
laws, upon  the  death  of  a  member, 
his  family  or  heirs  or  representa- 
tives or  such  person  as  he  shooid 
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designate  was  to  be  paid  $2,000. 
Such  fund  was  expressly  provided 
to  be  exempt  from  execution,  and 
not  to  be  liable  to  be  taken  by 
legal  or  equitable  process  to  pay 
any  debt  of  such  deceased  mem- 
ber. The  deceased,  in  full  com- 
pliance with  the  by-laws,  made  an 
order  that,  upon  his  death,  the 
beneficiary  money  should  be  paid 
to  his  brother  Patrick.  After- 
wards he  made  his  will  providing: 
'*  After  payment  of  any  just  debts 
and  funeral  expenses,  I  give,  de- 
vise and  bequeath  to  my  brother 
Patrick  all  my  interest  in  The  Ca- 
tholic Benefit  Association,  amount- 
ing to  two  thousand  dollars,  to 
have  for  his  own  use  and  benefit 
for  ever."  The  judgment  was  for 
$2,000  with  interest  and  costs. 

D.  C.  Feely^  for  applt. 

Rowley  &  Johnston,  for  respt. 

Held,  That  the  charter  and  by- 
laws of  defendant  constitute  the 
terms  of  an  executory  contract,  to 
which  deceased  assented  when  he 
became  a  member  of  the  society, 
and  upon  which  plaintiff's  right 
of  action  depends.  18  W.  Dig., 
421  ;  44  Md.,  424 ;  29  Ohio,  657. 

The  fund  could  not  be  claimed 
by  decedent's  executor  or  admin- 
istrator as  an  asset  belonging  to 
his  estate,  nor  made  liable  for 
payment  of  his  debts.  It  was  no 
part  of  the  scheme  to  benefit  the 
estate  of  a  member  while  living,  or 
to  increase  it  after  his  death.  46 
Mich.,  429. 

The  will  does  not  in  terms  revoke 
the  former  designation  of  a  bene- 
ciary,  nor  was*  such  the  testator's 
intention.  He  did  attempt  to  make 
the  fund  subject  to  payment,  of 
Vol.  19.— No.  19. 


his  debts,  but  that  he  could  not 
do. 

Judgment  reversed  and  new 
trial  granted,  costs  to  abide  event. 

Opinion  by  Barker,  /./  Smith, 
P.  J.  and  Hardin,  •/.,  concur. 


FORGERY. 

N.  Y.  Supreme  Court.    General 
Tebm.    Fourth  Dept. 

Frederick  C.  Fadner,  plff.  in 
error,  v.  The  People,  defts.  in 
error. 

Decided  May,  1884. 

An  iDstrument  which  is  invalid  on  its  face 
cannot  b«  the  subject  of  a  forgery. 

Fadner  was  convicted  of  forgery 
at  the  Court  of  Sessions.  The  in- 
dictment charged  ^defendant  with 
having  uttered  a  false  and  forged 
impression  of  the  Seal  of  the  Su- 
preme Court  in  and  for  the  County 
of  New  York,  with  intent  to  de- 
fraud, knowing  the  same  to  be  a 
forgery.  The  impression  was 
made  on  the  back  of  a  paper 
writing  purporting  to  be  a  decree 
in  a  divorce  suit.  To  the  right  of 
the  impression  are  the  words : 
''Final.  August  14th,  1879."  --A 
Copy."  ''Hubert  O.  Thompson, 
clerk."  Nothing  else  appears  near 
the  seal  or  signature.  The  paper 
purports  to  be  a  decree  in  a  suit 
wherein  this  defendant  was  plain- 
tiff, and  Alta  Fadner  was  defend- 
ant, and  it  was  offered  and  received 
in  evidence  in  the  Court  of  Ses- 
sions on  the  trial  of  defendant  for 
bigamy.  The  evidence  tended  to 
show  that  the  decree  was  wholly 
false  and  fabricated,  and  that  there 
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was  no  record  of  the  same  in  the 
clerk's  office  ;  and  that  the  alleged 
counterfeit  impression  was  in  form 
like  the  original  seal,  bat  was  false 
and  counterfeit. 

•A  /.  SayleSj  for  plfif.  in  error. 

Wm  A.  Matheson^  Dist.  Atty. 

Heldy  We  do  not  decide  whether 
the  utterings  of  the  false  impres- 
sion of  the  seal  of  a  Court  of  Re- 
cord constitutes  the  crime  of  for- 
gery, but  assuming  that  it  does, 
forgery  is  not  made  out  here.  The 
certificate,  if  genuine,  is  clearly 
defective  in  form  and  substance. 
The  defect  is  fatal  to  its  validity, 
and  is  apparent  on  its  face.  It 
ought  not  to  have  deceived  any 
one.  Code,  §  933,  957,  958 ;  9 
Cow.,  778  ;  1  Wend.,  198  ;  21  id., 
409  ;  8  Barb.,  560  ;  4  Hun,  465  ;  2 
Bish.  Cr.  L.,  §  538  ;  Whart.  Am. 
Cr.  L.,  §  1438. 

Judgment  reversed,  new  trial 
granted. 

Opinion  by  Barker,^  J,\  Smithy 
P.  J,y  and  Hardin^  /.,  concur. 


PRACTICE.     ATTACHMENT. 

N.  Y.  Supreme  Court.   General 
Tkjrm.     Second  Dept. 

Josiah  Partridge,  applt.^  v.  Wil- 
liam Brown,  respt. 

Decided  May,  1884. 

Where,  in  an  order  of  attachment,  plaintifTs 
affidavit  did  not  show  that  an  action  had 
been  begun  and  that  a  summons  had  been 
issued,  and  did  not  state  facts  from  wliich 
fraud  could  be  inferred,  except  upon  infor- 
mation and  belief,  at  the  same  time  failing 
to  show  the  informants,  Held,  That  the 
omissions  were  fatal. 


Appeal  from  an  order  vacating . 
an  order  of  attachment. 

The  affidavit  did  not  show  that 
an  action  had  been  begun,  and 
that  a  summons  had  been  issued. 
It  did  not  state  facts  from  which 
fraud  could  be  inferred,  except  up- 
on information  and  belief,  failing, 
however,  to  show  the  informants. 

Man  <fe  ParsonSy  for  applt. 

Wm.  J.  Oaynor^  for  deft. 

Held,  That  these  omissions  were 
fatal  to  the  existence  of  the  order.  * 

Opinion  by  Pratt,  J.;  Dykrmn, 
J.,  concurs;  Barnard^  P.  /.,  dis- 
sents. 


WILLS.    UNDUE  INFLUENCE. 

N.  Y.  Supreme  Court.    General 
Term.     Second  Dept. 

Tristram  Coffin,  v.  Georgianna 
Lattin. 

Decided  Feb.,  1884. 

Where  a  testator  is  shown  to  have  been  com- 
petent, and  where  no  suspicious  circum- 
stances were  attendant  on  the  execution  of 
her  will,  the  mere  fact  that  out  of  a  total 
estate  of  $49,000,  $9,000  was  bequeathed  to 
one  of  the  executors  wholiad  been  for  years 
the  testator*s  legal  adviser,  is  not  sufficient 
to  justify  a  decree  refusing  to  admit  that 
will  to  pi'obate. 

Appeal  from  decree  of  Surro- 
gate, refusing  probate  of  certain 
portions  of  a  will. 

The  testator  was  shown  to  have 
been  in  good  health,  of  soand 
mind  and  memory  and  perfectly 
competent  to  transact  business. 
Out  of  an  estate  of  $49,000,  she  be- 
queathed $9,000  to  one  of  her  exe- 
cutors who  had  been  for  years  her 
legal  adviser.  The  will  was  in 
her  own  hand-writing,  and  the  leg- 
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atee  was  not  present  at  the  execu- 
tion, and  abundant  proof  was 
given  tbat  the  will  spoke  the  true 
wishes  of  the  testator. 

8.  TT.  JFullerloUy  for  applt. 

J.  8.  Van  CZtfgf  and  M.  A.  Fow- 
ler^ for  respt. 

Ileld^  That  there  is  no  rule  which 
forbids  a  testator  to  evince  appre- 
ciation of  faithful  advice  and  ser- 
vice, even  though  it  be  that  of  a 
lawyer.  That  the  argument  that 
the  testator  may  have  been  influen- 
ced by  the  fact  that  loans  advised 
by  the  legatee  had  turned  out  well 
is  really  in  support  of  the  will  as 
made,  in  that  it  shows  that  the 
testator  had  reasonable  ground  to 
make  these  legacies  complained  of. 

Decree  reversed  and  a  jury  trial 
ordered  in  accordance  with  §  2588 
Code. 

Opinion  by  Prattj  J.;  Bernard, 
P.  J.y  and  Dykman,  y.,  concur. 

WILLS.     EXECUTION. 

N.  Y.  Supreme  Court.  General 
Term.      Fourth  Dept. 

In  re  probate  of  the  last  will  of 
John  Russell,  deceased. 

Decided  May,  1884. 

Where  proponents  of  an  alleged  lost  will 
failed  to  give  any  evidence  that  the  paper 
was  duly  executed  as  a  will,  although  the 
deceased  declared  it  to  be  his  will,  hM, 
that  proponents  failed  to  make  out  a  prima 
facie  case. 

Appeal  from  Surrogate's  decree 
refusing  probate. 

Proponent  attempted  to  estab- 
lish an  instrument  as  a  lost  will, 
and  no  copy  of  it  was  put  in  evi- 
dence.    Witness  Babb  stated  that 


about  a  year  before  the  death  of 
the  deceased  witness  was  at  the 
law  oflSce  of  H.,  who  has  since 
died  ;  that  Russell  was  there,  and 
witness  saw  a  paper  of  four  pages, 
partly  written  and  partly  printed, 
lying  on  his  table,  which  Russell 
said  was  his  will ;  that  witness 
saw  Russell's  name  and  seal  at  the 
end  of  the  paper,  and  under  Rus- 
sell's name  there  was  a  space  filled 
with  written  or  printed  matter, 
and  under  that,  at  the  left  hand  of 
the  paper,  were  two  or  three 
names,  one  of  which  witness 
thought  was  H's.  ;  the  other 
names  he  did  not  testifj'^  to.  He 
also  testified  that  the  paper  was 
in  H's  handwriting,  and  that  H. 
was  present  when  witness  saw  the 
paper,  but  made  no  remark  about 
it,  and  that  Russell  said  H.  was  to 
be  executor  of  the  will. 

Nash  &  Lincoln^  forpetr.  applt. 

Allen  &  Thrasher y  for  contest- 
ants, respts. 

Helds  The  record,  as  it  stands, 
contains  no  evidence'  whatever 
that  the  paper  testified  to  by  Rabb 
was  duly  executed  as  a  will.  The 
bare  declaration  of  deceased  that 
it  was  his  will  does  not  tend  to 
prove  that  it  was  execitted  as  the 
statute  requires.  To  hold  other- 
wise would  be  to  dispense  with  all 
the  safeguards  against  fraud  and 
imposition  which  the  formalities 
required  by  statute  were  intended 
to  provide. 

Decree  affirmed,  with  costs  of 
respondents  to  be  paid  out  of  the 
estate. 

Opinion  by  Smithy  P.  J,;  Ear- 
din  and  Barker^  JJ.,  concur. 
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NEGLIGENCE.    MASTER  AND 
SERVANT.     MINORS. 

N.Y.  Supreme  Court.    Gbnbhal 
Term.     Second  Dept. 

Tho8.  Hayes,  respt^  v.TheBush 
&  Denslow  Mfg.  Co.,  applt 

Decided  May,  1884. 

In  an  action  brought  by  a  minor  under  16  years 
of  age,  for  damages  received  from  personal 
injuries  while  in  the  employ  of  the  defend- 
ants in  an  occupation  alleged  to  have  been 
dangerous,  the  Court  refused  to  charge 
"that  if  the  plaintiff  was  negligent  he 
could  not  recover. "    Held,  No  error. 

Appeal  from  a  iudgment  entered 
on  trial  at  Circuit. 

Action  to  recover  damages  for 
personal  injuries.  Plaintiff  was  a 
minor  under  sixteen  years  of  age, 
and  was  employed  bv  defendant 
in  a  business  alleged  to  be  danger- 
ous. The  Court  refused  a  request 
to  charge  that  if  plaintiff  was  neg- 
ligent he  could  not  recover. 

Charles  J.  Patterson^  for  respt. 

T,  F,  Hascall^  for  applt. 

Held,  No  error  ;  that  the  illegal 
act  of  defendants  in  employing  a 
minor  under  the  age  of  sixteen  in 
a  dangerous  occupation,  and  not 
its  negligence,  is  the  basis  of  the 
action. 

That  lack  of  negligence,  there- 
fore, on  the  part  of  defendant 
would  be  no  defence.  Therefore 
to  have  charged  as  defendant  re- 
quested, that  if  plaintiff  was  neg- 
ligent he  could  not  recover,  would 
have  been  to  have  ignored  the  dis- 
tinction between  the  degree  of  care 
required  from  an  infant  and  from 
a  person  of  mature  years.  An  in- 
fant is  required  to  use  only  such 
care  and  discretion  as  may  reason- 


ably be  expected  from  one  of  her 
years  and  comparative  inexperi- 
ence. To  have  charged  the  jury 
in  the  broad  language  of  the  re- 
quest would  have  been  error. 

Judgment  affirmed,  with  costs. 

Opinion  by  PrcUt,  J. ;  Barnard^ 
P.  y.,  and  DyJcman,  7".,  concur. 


JUSTICES     COURT.      PLEAD- 
ING. 

N.  Y.  Supreme  Court.   General 
Term.    Fourth  Dept. 

Lydia  A.  Green,  appK.,  v.  Den- 
nis C.  Waite,  respt. 

Decided  May,  1884. 

Where,  in  justice's  court,  matter  is  set  up  as 
a  defense  and  not  as  a  counter-claim,  it 
must  be  regarded  as  a  defense  only. 

Appeal  from  County  Court  or- 
der denying  plaintiff  a  new  trial  in 
that  Court  and  striking  the  caase 
from  the  calendar. 

Plaintiff  sued  defendant  in  jas- 
tice's  court  on  contract.  Judg- 
ment was  rendered  in  defendant's 
favor  for  costs,and  plain  tiff  appeal- 
ed to  County  Court,  and  in  her 
notice  of  appeal  demanded  a  new 
trial  in  the  Appellate  Court,  which 
was  refused  by  the  order  appealed 
from.  The  only  question  is  whether 
the  sum  for  which  either  party 
demanded  judgment  in  the  jus- 
tice's court  exceeds  $50.  The  com- 
plaint demanded  judgment  for 
$31.60  besides  costs.  The  defense 
upon  which  the  question  arises 
was  as  follows :  ' '  The  said  defend- 
ant,  for  a  lifth  and  further  answer 
and  defense,  alleges  that  said 
plaintiff  is  indebted  to  him  in  the 
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sum  of  $10(),  for  money  paid  to 
and  advanced  for  the  plaintiffs 
use,  and  for  goods  sold  and  deliv- 
ered to  her  at  divers  times  within 
the  past  six  years/'  The  answer 
concluded:  ''Therefore,  the  de- 
fendant demands  judgment  that 
said  complaint  be  discontinued 
with  costs." 

O '  Brieriy  Emerson  &  Wardy  for 
applt. 

Lansing  &  Rogers^  for  respt. 

Held^  That  the  defense  does  not 
set  up  a  counter-claim  for  $100. 
Defendant  does  not  demand  judg- 
ment in  his  favor  for  any  sum 
whatever.  Pleadings  in  justices^ 
court  should  be  so  expressed  as  to 
enable  a  person  of  common  under- 
standing to  know  what  is  intended. 
Code  C.  P.,  §2940.     See  id.,  §2941. 

In  courts  of  record  where  matter 
which  may  constitute  either  a  de- 
fense or  a  counter-claim  is  pleaded 
simply  as  a  defense,  or  T^ithouc 
designating  it  either  as  defence  or 
counter-claim,  it  will  be  treated  as 
a  defense  merely.  6  Duer,  379 ; 
37  N.  Y.,  409  ;  44  Barb.,  363  ;  12 
Hun,  247;  S.  C.  affd.,  75  N.  Y., 
611.  The  same  rule  should  apply 
in  justice's  court. 

Order  affirmed,  with  $10  costs 
and  disbursements. 

Opinion  by  Smithy  P.  J.  ;  Har- 
din and  Barker y  JJ,^  concur. 


EQUITY.    CONTRIBUTION. 
LIMITATION. 

N.  Y.  Supreme  Court.    General 
Term.    Fourth  Dept. 

Benj.   L.   Hoyt  et  al.,  admrs., 


appUs.n  V.  Henry  Tuthill  et  al., 
respts. 

Decided  May,  1884. 

An  action  against  joint  and  several  obligors 
for  contribution  is  one  of  equitable  cogni- 
zance, and  it  is  not  necessary  for  plaintiff 
to  show  tliat  be  paid  at  the  express  request 
of  defendants. 

The  obligation  being  several,  the  release  of 
one  obligor  does  not  discharge  the  rest. 

Where  there  is  both  a  legal  and  an  equitable 
remedy,  the  statute  bar  applicable  to  equit- 
able remedies  will  be  applied  where  the 
legal  remedy  is  imperfect. 

Appeal  from  judgment  on  Spe- 
cial Term  decision,  on  trial  of  an 
action  in  equity. 

Plain tiflfs  intestate,  one  of  sev- 
eral obligors  and  mortgagors,  who 
were  jointly  and  severally  bound 
by  the  express  terms  of  their  obli- 
gation, having  made  payments  in 
the  reduction  of  the  mortgage 
debt,  this  action  is  brought  against 
all  the  other  obligors  but  one,  who 
has  been  released,  to  coiqpel  con- 
tribution. The  action  was  brought 
more  than  six  and  less  than  ten 
years  after  the  cause  of  action  ac- 
crued. 

Delos  McCurdy  and  B.  W. 
Franklin^  for  applts. 

W.  F.  Cogswell^  for  respts. 

Held^  The  action  is  one  of  equit- 
able cognizance.  Story's  Eq.  Jur., 
§§483,  484,  486,  and  cases  cited  in 
notes.  Although  each  defendant's 
liability  is  several  and  may  be  en- 
forced at  law,  2  B.  &  P.,  208, 
yet  when  the  co-obligors  are 
numerous  they  may  be  joined  in 
one  suit  in  equity  to  prevent  mul- 
tiplicity of  suits.  14  Ves.,  160  ;  3 
Pomeroy  on  Eq.  Jur.,  §1418,  and 
note  (1)  and  cases  there  cited. 

It  is  not  necessary  for  plaintiff 
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to  show  that  he  paid  at  the  express 
request  of  the  defendants  or  either 
of  them.  Contribution  will  be 
compelled  upon  the  principle  that 
equality  is  equity,  57  N.  Y.,  331, 
and  no  request  is  necessary,  or  if 
necessary  it  will  be  implied. 

The  release  of  one  obligor  did 
not  discharge  the  others.  1  Pars, 
on  Cont.,  6th  Ed.,  34,  35. 

In  general,  where  there  is  a  legal 
and  an  equitable  remedy  in  re- 
spect to  the  same  subject  matter, 
the  latter  is  under  the  control  of 
the  same  statute  bar  as  the  form- 
er. 15  N.  Y.,  505;  34  id.,  180. 
But  the  statue  bar  applicable  to 
equitable  remedies  will  be  applied 
where  the  legal  remedy  is  imper- 
fect, 34  N.  Y.,  180,  or  where  the 
right  sought  to  be  enforced  by  the 
equitable  remedy  is  not  a  mere  in- 
cident of  the  right  attainable  at 
law,  but  is  distinct  from  and  inde- 
pendent^ thereof,  and  not  within 
the  cognizance  of  a  court  of  law. 
27  Hun,  335,  affd.  91  N.  Y.,  605. 

Judgment  dismissing  complaint 
reversed  and  new  trial  ordered, 
costs  to  abide  event. 

Opinion  by  Smithy  P.  J, ;  Har- 
din and  Barker y  JJ,^  concur. 


CLOUD  ON  TITLE. 

N.  Y.  Supreme  Court.    General 
Tebk.    Fourth  Dept. 

George  S.  Riley,  respt,  v.  Fran- 
cis A.  Schoeflfel,  shflf.,  et  al., 
applts. 

Decided  May,  1884. 

The  necessity  of  a  resort  to  extrinsic  eyidence, 
in  any  event,  to  show  the  validity  of  plain- 
tiff's title  to  real  estate  as  against  a  pur- 


chaser at  an  execution  sale,  gives  plaiolif 
a  good  cause  of  action  to  restrain  the  sale. 

Appeal  from  judgment  ordered 
at  Special  Term,  pverraling  de- 
murrer to  complaint. 

Action  to  restrain  defendants 
from  selling,  upon  judgment  and 
execution  against  one  M.,  a  half 
interest  in  real  estate  conveyed  to 
plaintiff  by  M.  and  one  C,  upon 
the  ground  that  such  sale  would 
create  a  cloud  upon  plaintiffs 
title.  The  complaint  alleges  that 
in  March,  1878,  M.  and  C,  who 
owned  the  real  estate,  conveyed  it 
to  plaintiff  by  deed  reciting 
that  the  conveyance  was  made  in 
pursuance  of  an  article  of  agree- 
ment executed  by  the  vendora  to 
plaintiflf  June  1,  1874,  at  which 
time  possession  of  the  premisefl 
was  transferred  to  plaintiflf.  The 
deed  was  recorded  May  ?7, 1878. 
The  judgment  against  M.  was 
docketed  Oct.  19,  1877,  and  de- 
fendants were  proceeding  to  sell 
thereunder  the  interest  M.  had  in 
the  premises  at  that  date.  The 
complaint  alleged  that  plaintiff 
paid  the  full  purchase  price  to  the 
grantors  when  he  went  into  pos- 
session, but  that  the  deed  does  not 
show  whether  any  part  of  the  pur- 
chase money  had  been  paid  or  had 
become  due  when  plaintiflf  entered 
into  possession  or  when  the  judg- 
ment was  docketed. 

Jas.  8.  Oarlock,  for  applts. 
F.  L.  A  /.    E>    Durand^  for 
respt. 

Held^  That  the  averments  of  the 
complaint,  being  conceded  by  de- 
murrer, established  a  case  for 
a  bill  quia   timet     A  purchaser 
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at  the  sheriff's  sale  conld  maintain 
ejectment  against  plaintiff,  unless 
the  latter  could  show  payment  in 
full  of  the  contract  price  before 
the  docketing  of  judgment,  and 
the  burden  of  proof  would  be  on 
plaintiff,  4  Kern.,  477;  36  Barb., 
538,  and  for  that  he  would  have 
to  resort  to  extrinsic  evidence. 
10  Barb.,  454,  and  cases  cited. 
Plaintiff  has  good  cause  of  action 
to  restrain  the  sale.  16  N.  Y., 
522. 

Judgment  affirmed,  with  costs, 
with  leave  to  defendants  to  an- 
swer on  payment  of  costs  of  this 
appeal  and  of  demurrer. 

Opinion  by  Smithy  P.  J. ;  Har- 
din and  BarTceVy  JJ.,  concur. 


CORPORATIONS. 
ERS. 


RECEIV- 


N.  Y.  Supreme  Court.    General 
Term.    Fourth  Dept. 

The  Phoenix  Foundry  &  Ma- 
chine Co.,  appU.y  V.  The  North 
River  Construction  Co.,  respt. 

Decided  May,  1884. 

The  court  which  appoints  the  receiver  of  an 
insolvent  corporation  has  authority,  as  an 
incident  to  the  power  of  appointment,  to 
prevent  any  interference  with  the  assets  of 
the  corporation  by  individual  creditors  or 
others. 

Appeal  from  Onondaga  Special 
Term  order,  denying  plaintiffs 
motion  to  vacate  an  order  granted 
by  a  justice  of  this  court  in  the 
tirst  district,  on  notice,  in  an  ac- 
tion in  favor  of  one  W.  against 
this  defendant. 

Defendant  is  a  corporation  under 
the  laws  of  New  Jersey,    doing 


business  in  this  Slate.     On  Jan. 
14,  1884,  W.,  a  stockholder  of  de- 
fendant, brought  his  action  in  this 
court  against  defendant,  in  behalf 
of  himself  and  all  other  stockhold- 
ers, and  of  the  creditors  of  defend- 
ant,   alleging    defendant's    insol- 
vency and  that  a  receiver  of  its 
assets  had  been  appointed  by  a 
New  Jersey  court,  and  asking  for 
the  appointment  of  a  receiver  of 
defendant's  property  in  this  State, 
which   was  done  by  an  order  of 
this  court  at  Special  Term  in  the 
tirst  department,  and  the  receiver 
duly  qualified  and  entered  upon 
his  duties.     This  action  was  begun 
Jan.  19,   1884,  the  place  of  trial 
being  laid  in   Onondaga  County. 
Subsequently,     the    order    from 
which  this  appeal    is   taken  was 
granted  upon    W.'s  application, 
restraining  all  persons  from  bring- 
ing or  prosecuting  any  suits  or 
proceedings  against  defendant  or 
in  any  way  interfering  with   de- 
fendant's assets  until  further  order 
of  the  court. 

W.  8.  Andrews^  for  applt. 

C.  B.  Alexander^  for  respt. 

Held^  That  the  receiver  repre- 
sents the  corporation,  its  stock- 
holders and  its  creditors,  and  the 
court  by  which  he  was  appointed 
had  authority,  as  an  incident  of 
the  power  of  appointment,  to  pre^ 
vent  any  interference  with  the  as- 
sets of  the  corporation  by  individ- 
ual creditors  or  others,  in  order  to 
preserve  the  fund  for  distribution. 
77  N.  Y.,  272.  Such  authority 
may  be  exercised  by  an  order,made 
in  the  suit  in  which  the  receiver  is 
appointed.  Id.  And  a  creditor 
who  attempts  to  interfere  with  the 
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fund  by  unnecessarily  subjecting 
it  to  the  costs  of  an  action  to  en- 
force his  claim  cannot  set  up  that 
the  order  is  ineffectual  as  to  him 
because  not  made  in  his  own  ac- 
tion. The  order  is  made  in  the 
exercise  of  the  court's  inherent 
power,  to  protect  its  receiver  and 
the  fund  in  his  hands,  and  is  not 
a  creature  of  the  Code.  2  Story's 
Eq.  Jur.,  §  891. 

This  court  may,  in  extreme 
cases  like  the  present,  by  an  order 
in  one  action,  restrain  proceedings 
in  another  pending  before  it  in  an- 
other district.  45  N.  Y.,  637, 
overruling  51  Barb.,  368. 

The  provisions  requiring  an  un- 
dertaking to  be  given  on  obtaining 
an  injunction  order,  and  that  the 
order  shall  state  the  grounds  on 
which  it  is  granted,  do  not  apply 
to  an  order  like  the  one  in  hand. 

Order  affirmed,  with  $10  costs 
and  disbursements. 

Opinion  by  Smith,  P.  J.;  Har- 
din, /.,  also  reads  for  affirmance  ; 
Barker,  /.,  concurs. 


PLEADING. 

N.Y'.  Supreme  Court.    General 
Term.    Fourth  Dept. 

.    Jacob  Anderson,  respt,,  v.  Eu- 
nice J.  Doty,  applt 

Decided  May,  1884. 

Where  the  complaint,  which  was  verified, 
charged  defendant  with  maintaining  a 
house  of  ill-fame,  Hetd^  That  defendant 
might  omit  a  verification  from  her  answer 
and  need  not  serve  with  her  answer  an  affi- 
davit stating  why  she  claimed  that  right. 

Appeal  from  Special  Term  order, 
denying  defendant's    motion    re- 


quiring plaintiff  to  receive  an  un- 
verified answer. 

The  complaint  is  verified  and  al- 
leges that  defendant  owns  and 
keeps  a  bawdy  house,  near  three 
dwelling  bouses  owned  by  plain- 
tiff, and  prays  for  an  injunction 
in  abatement  of  the  nuisanc**. 
Defendant  served  an  unverified 
answer,  denying  all  allegations  in 
the  complaint  except  ownership. 
Plaintiff  served  notice  that  he 
should  treat  the  answer  as  a  nul- 
lity, for  want  of  verification, 
whereupon  defendant  made  the 
motion  from  the  denial  of  which 
this  appeal. is  taken. 

C  M.  AlleUj  for  applt. 

Q.  Van  Voorhees,  forrespt. 

ffeld,  That  defendant  was  priv- 
ileged to  omit  verification,  by 
virtue  of  §  fi23  of  the  Code,  because 
she  could  not  be  compelled  to 
testify  as  a  witness  concerning  the 
allegation  that  she  maintained  a 
house  of  ill  fame.  As  this  ap- 
pears on  the  face  of  the  complaint, 
it  was  unnecessary  that  defendant 
siould  serve  with  her  answer  an 
affidavit  stating  the  reason  why 
she  claimed  the  right  lo  serve  an 
unverified  answer.  6  Abb.,  144; 
S.  C,  6  id.,  148;  U  How.,  161; 
13  id.,  548. 

Roach  V.  Kivlin,  25  Hun,  160, 
distinguished. 

Order  reversed,  with  $10  costi 
and  disbursements,  and  plaintiff 
required  to  accept  the  verified  an- 
swer. 

Opinion  by  Barker,  J.;  Smith, 
P.  J.J  and  Hardin,  J.,  concur. 
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LIBEL.      VERDICT.      EXCEP- 
TION. 

N.Y.  Supreme  Court.    General 
Term.    First  Dept. 

Samuel   D.  Hinman,   respt,   v. 
Wra.  H.  Ilare,  applt. 

Decided  May  9,  1884. 

A  pamphlet  was  published  by  a  clergyman  of 
the  Protestant  Episcopal  Church,  wiio  had 
been  removed  from  the  office  of  missionary 
by  the  Missionary  Bishop  having  jurisdic- 
tion over  him,  addressed  to  the  bishops  and 
ciergy  of  said  church,  and  accusing  said 
Missionary  Bishop  of  unfairness  in  delay- 
ing, &c. ,  a  proper  ecclesiastical  trial  of  the 
charges  for  which  he  had  been  removed.  In 
answer  ^o  this  pamphlet  tbe  bishop  pub- 
lished another,  addressed  to  the  same  per- 
sons, and  Justifying  his  conduct  in  the  mat- 
ter, and,  for  the  purpose  of  so  doing,  re- 
citing charges  of  immoral  conduct  against 
said  clergyman  which  had  come  to  his  ears. 
In  an  action  for  libel,  Held,  That  the  bish- 
op's pamphlet  was  privileged  unless  pub- 
lished with  malice  against  the  plaintiff  and 
for  the  purpose  of  injuring  him. 

In  such  a  case  the  court  was  requested  to 
charge  ' '  thnt  if  tlie  defendant  had  probable 
cause  for  believing,  at  the  time  he  issued 
the  pamphlet,  tbe  statements  charged  to  be 
libellous,  the  plaintiff  cannot  recover." 
The  court  did  not  so  charge.  Held,  No 
error. 

To  entitle  the  court  to  set  aside  a  verdict  for 
excessive ness,  especially  in  a  case  in  which 
punitive  damages  may  be  awarded,  it  must 
be  so  excessive  as  to  make  it  apparent  that 
the  jury  were  improperly  influenced  or  that 
that  they  must  have  acted  from  passion, 
prejudice,  or  corruption. 

In  respect  of  all  questions  objected  to  gener- 
ally, the  exception  is  valueless  where  it  is 
apparent  or  can  be  reasonably  inferred  that, 
if  the  ground  of  objection  had  been  stated, 
it  could  have  been  in  anywise  obviated  so 
that  the  answer  could  be  made  admissible; 
but  where  it  is  clearly  apparent  that  the 
question  relates  to  an  immaterial  matter  and 
is  of  a  character  wholly  inadmissible,  irre- 
spective of  any  objection  that  could  be  ob- 
viated, there  a  general  objection  is  the  basis 
of  a  good  exception. 

Vol.  19— No.  19a. 


Appeal  from  judgment  entered 
at  Circuit  and  from  order  denying 
motion  for  new  trial  upon  the 
minutes. 

This  was  an  action  for  an  alleged 
libel,  and  the  defence  was  that  the 
publication  complained  of  was 
privileged.  Defendant  was  a  Mis- 
sionary Bishop  of  the  Protestant 
Episcopal  Church.  PlaintiflP  was 
a  clergyman  of  the  same  church, 
and  was,  for  a  long  time,  a  mis- 
sionary within  the  Episcopal  juris- 
diction of  defendant.  He  had  been 
removed  by  defendant  from  his 
position  as  missionary  on  account 
of  charges  affecting  his  moral  char- 
acter. Subsequently  to  the  re- 
moval of  plaintiff  he  demanded 
an  ecclesiastical  trial,  and  steps 
were  taken  by  defendant,  as 
bishop,  for  the  purpose  of  procur- 
ing such  trial.  Great  delay  en- 
sued, and  plaintiff  claimed  that 
defendant  was  endeavoring  to  hin- 
der such  trial,  and  was  unfair  in 
the  action  taken  by  him  for  the 
purpose  of  constituting  the  tribu- 
nal, and  he  published  a  pamphlet, 
addressed  to  the  bishops  and 
clergy  of  the  Protestant  Episcopal 
Church,  complaining  of  defend- 
ant's conduct  in  the  matter.  In 
answer  to  this  pamphlet  defend- 
ant published  another  addressed 
to  the  same  body  of  readers,  de- 
fending his  conduct,  and,  for  such 
purpose,  reciting  the  charges 
against  plaintiff  which  had  come 
to  his  ears.  This  was  the  alleged 
libel  upon  which  the  action  was 
brought.  The  court  upon  the  trial 
ruled  that  its  publication  having 
been  made  as  an  answer  to  the 
pamphlet  of  plaintiff  was  privi- 
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leged  to  such  an  extent  that  no 
action  of  libel  could  be  maintained 
upon  it  unless  it  could  be  estab- 
lished that  it  was  made  with  mal- 
ice against  plaintiff  and  for  the 
purpose  of  injuring  him. 

8,  P.  Nash^  for  applt. 

W.  H,  Arnoux^  for  respt. 

Heldy  That  said  ruling  was  a 
proper  one. 

Defendant  requested  the  court 
to  charge  ^'  that  if  defendant  had 
probable  cause  for  believing,  at 
the  time  he  issued  the  pamphlet, 
the  statements  charged  to  be  libel- 
lous, plaintiff  cannot  recover." 
The  court  did  not  so  charge  and 
defendant  excepted. 

Held,  No  error.  That  the  rule 
in  relation  to  the  necessity  of 
plaintiff  establishing  ^^  want  of 
probable  cause  "  where  he  brings 
an  action  of  malicious  prosecution 
has  no  application  to  this  case. 
That  to  some  extent  it  might  be 
applicable,  and  in  some  cases  has 
been  applied,  to  actions  of  libel 
where  the  libellous  publication 
consisted  in  the  presentation  of 
charges  against  the  plaintiff  to 
some  competent  tribunal  having 
jurisdiction  of  the  subject  matter 
of  the  charges  and  of  the  parties 
for  its  trial  and  determination  ; 
but  there  is  no  reason  for  applying 
that  rule  to  the  publication  of  a 
document  sent  out  as  a  mere  per- 
sonal vindication  to  the  public  at 
large,  or  to  a  portion  of  the  i)ublic 
particularly  interested  in  the  mat- 
ters embraced  in  the  paper. 

The  jury  found  for  plaintiff  a 
verdict  in  the  sum  of  $10,000,  and 
the  motion  for  a  new  trial  was  in 


part  based  upon  a  claim  that  this 
verdict  was  excessive. 

Held,  That  the  court  was  not  at 
liberty  to  disturb  a  verdict  in  a 
case  where  punitive  damages  may 
be  a\^arded  merely  upon  the 
ground  that  the  damages  seem  to 
be  excessive  in  the  sense  that  they 
are  greater  than  the  court  sitting 
as  a  jury  would  have  assessed. 
That  it  must  be  apparent  in  such 
a  case,  before  the  court  can  inter- 
fere with  the  verdict,  that  the  jury 
were  improperly  influenced,  or 
that  they  must  have  acted  from 
passion,  prejudice,  or  corruption, 
1  Den.,  207  ;  8  Hun,  286,  and  that 
it  was  not  so  apparent  in  this  case. 

General  objections  were  taken 
by  defendant  to  several  questions 
asked  witnesses  by  plaintiff,  and 
it  was  argued  on  the  appeal  that 
they  were  of  no  value  because  no 
ground  of  objection  was  stated. 

Held,  That  the  rule  is,  in  re- 
spect of  all  questions  objected  to 
generally,  that  the  exception  is 
valueless  where  it  is  apparent,  or 
can  be  reasonably  inferred,  that, 
if  the  ground  of  objection  had 
been  stated,  it  could  have  been  in 
anywise  obviated  so  that  tlie  an- 
swer could  be  made  admissible; 
but  where  it  is  clearly  apparent 
that  the  question  relates  to  an  im- 
material matter,  and  is  of  a  char- 
acter wholly  inadmissible  irrespec- 
tive of  any  objection  that  could  be 
obviated,  there  a  general  objection 
is  the  basis  of  a  good  exception. 
That  the  objections  were  good  un- 
der the  above  rule,  but  that  the 
evidence  objected  to  was  admis- 
sible. 

Judgment  aflSrmed. 
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Opinion  by  Davis^  P.J.;  Brady 
and  Daniels,  J  J.,  concur  in  the 
result. 


LIFE  INSURANCE. 

N.  Y.  Supreme  Court.  General 
Term.     First  Dept. 

Tbe  Attorney- General  v.  The 
Continental  Life  Insurance  Co. 
In  reclaim  of  Francis  Gray,  admr. 

Decided  May  29,  1884. 

When  it  has  been  the  custom  of  an  insurance 
company,  for  so  long  and  under  such  cir- 
cumstances as  to  warrant  a  belief  on  the 
part  of  the  assured  that  the  custom  will  be 
continued,  to  notify  the  assured  when  the 
premium  was  payable  and  tlie  amount  of 
said  premium,  the  policy  being  one  en- 
titling the  assured  to  a  share  in  the  divi- 
dends of  tbe  company  applied  in  reduction 
of  the  premiums,  the  failure  of  the  com- 
pany to  give  such  notice  will  excuse  the 
non-payment  of  a  premium  when  first  due, 
and  the  policy  cannot  be  forfeited  for  that 
reason. 

Appeal  by  Francis  Gray,  as 
administi-ator  of  the  estate  of 
William  Tyner,  from  an  order  con- 
firming the  report  of  a  referee  re- 
jecting a  claim  made  for  payment 
on  a  policy  of  life  insurance  issued 
by  defendant. 

In  1870  defendant  issued  a  pol- 
icy of  insurance  upon  the  life  of 
William  Tyner,  of  the  kind  known 
as  participating  policies,  which 
entitle  the  assured  to  a  share  of 
the  dividends  of  the  company,  to 
be  applied  in  reduction  of  the  an- 
nual premiums.  By  the  terms  of 
this  policy  the  premium  was  pay 
able  on  or  before  the  14th  of  April 
in  every  year,  and  it  was  provided 
that  in  case  the  premium  should 
not  be  paid  at  that  time  the  pol- 


icy should  be  null  and  void.  The 
premiums  preceding  the  one  which 
became  due  on  the  14th  of  April, 
1876,  were  regularly  paid,  but  that 
was  not  paid  previous  to  October 
25th,  1876,  when  the  company  be- 
came insolvent,  and  a  receiver  of 
its  property  and  effects  was  ap- 
pointed. The  assured  died  in 
December,  1876,  without  having 
paid  this  premium,  and  for  that 
reason  the  claim  of  his  administra- 
tor for  payment  of  the  policy  was 
resisted.  To  relieve  the  case  of 
the  effect  of  this  default,  it  was 
shown  on  the  part  of  the  claimant 
that  the  company  had  made  it  a 
practice  to  notify  the  assured  of 
the  fact  that  the  premium  was  ma- 
turing, or  had  become  payable, 
and  to  send  a  receipt  to  the  bank, 
at  the  assured' s  place  of  residence, 
stating  the  balance  of  premium 
due  after  deducting  the  dividends 
applicable  upon  it,  and  the  as- 
sured was  then  accustomed  to  pay 
the  premiums  to  the  bank,  which 
remitted  them  to  the  company,  and 
that  no  notice  of  the  falling  due  of 
the  premium  of  April  14,  1876,  or 
of  its  amount,  was  sent  to  the  as- 
sured. 

Lucius  McAdam^  for  applt. 

Edward  H,  Hohbs  and  John  C. 
Keeler^  for  respt. 

Held,  That,  from  the  course  of 
dealing  which  had  arisen  between 
the  company  and  the  assured,  the 
latter  had  the  right  to  assume  that 
notice  would  be  given  to  hini  of 
the  amount  due  from  him  when 
the  company  desired  this  premium 
to  be  paid,  and  that  a  receipt 
would  be  forwarded,  etc.,  as  they 
previously  had  been,  and  the  fact 


Digitized  by 


Qoo^^ 


444 


NEW  YORK  WEEKLY  DIGEST. 


that  the  notice  and  receipt  were 
delayed  beyound  the  usual  period 
of  time  would  not  necessarily  have 
the  effect  of  disturbing  this  con- 
viction which  the  circumstances 
were  such  as  to  induce  in  the  mind 
of  the  assured,  and  it  would  be  a 
fraud  upon  him  and  his  personal 
representatives  to  permit  the  com- 
pany to  forfeit  the  policy  without 
notice  that  it  intended  to  abandon 
the  course  previously  followed. 
96  U.  S.,  572;  61  Penn.,  107;  73 
N.  Y.,  516. 

Atty-Gen'l  v.  Continental  Life 
Ins.  Co.,  93  N.  Y.,  70,  distin- 
guished. 

That  the  appointment  of  a  re- 
ceiver of  the  defendant  relieved 
the  assured  from  further  attention 
to  the  payment  of  the  premiums, 
92  N.  Y.,  105,  and  up  to  that  time 
certainly,  for  the  reasons  already 
stated,  no  such  default  existed 
against  him  as  conld  legally  result 
in  forfeiting  the  policy. 

Order  reversed,  and  order  en- 
tered sustaining  the  claim. 

Opinion  by  Daniels^  J.  ;  Davis^ 
P.  •/.,  concurs. 


CONTRACT.     BROKERAGE. 

N.  Y.  Supreme  Court.  General 
Term.     Second  Dept. 

Earnest  Loffler,  applL^  v.  Lucas 
Brestenstein,  respt. 

Decided  May,  1884. 

Where  plaintiff  and  defendant  agreed  that 
plaintiff  was  to  furnisli  a  purchaser  to  de- 
fendant, which  was  done,  and  thereupon 
the  purchaser  and  defendant  entered  into  a 
contract  for  purcliase,  Held,  That  the  con- 
tract was  one  of  brokerage  ;  that   plaintiff 


had  performed  his  service  as  broker  when 
he  produced  a  customer  satisfactory  to  de- 
fendant, and  was  thereupon  entitled  to 
his  commission  as  suoh.  That  certain  alle- 
gations in  the  complaint  did  not  amount  to 
the  allegation  of  a  conditional  contract  be- 
tween plaintiff  and  defendant. 

Appeal  from  a  judgment  dis- 
missing complaint. 

Action  to  recover  commissions 
as  broker  in  negotiating  the  sale 
of  a  lease,  stock  and  fixtures  of  a 
store. 

The  complaint  set  out  a  contract 
on  the  part  of  defendant  to  em- 
ploy plaintiff  as  a  broker,  and  then 
alleged  that  a  customer  was  found, 
who  was  accepted  by  defendant, 
and  who  agreed  with  defendant  in 
writing  to  purchase  the  property 
at  a  fair  price  that  would  fix  tbe 
plaintifTs  commission  at  $200. 

The  answer  alleged  that  the  sale 
was  conditional  on  the  approval  of 
the  landlord  of  the  premises, which 
was  not  obtained.  The  Justice  at 
circuit  dismissed  the  complaint  on 
a  preliminary  motion. 

OeorgeF.  Elliott,  for  applr. 

John  D.  Quincy,  for  respt. 

Held,  That  defendant's  duty 
was  performed  and  the  wages 
earned  as  soon  as  plaintiff  pro- 
duced a  satisfactory  customer  who 
was  willing  to  pay  the  price  asked 
for  the  property,  and  that  it  could 
not  have  been  the  intention  of  the 
parties  that  plaintiff  was  to  sell 
the  property,  give  title  and  receive 
the  money,  inasnruch  as  plain- 
tiff brought  the  customer  to  de- 
fendant, who  entered  into  the  con- 
tract to  sell.  That  this  plainly 
shows  that  the  contract  between 
plaintiff  and  defendant  was  one  of 
brokerage  and  so  understood  by 
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the  parties  at  the  time.  That  there- 
fore it  follows  that  when  plaintiflf 
performed  the  services  of  a  broker 
he  had  earned  his  money,  unless 
there  was  some  condition  in  the 
contract  to  change  this  relation. 

That  the  words  in  the  second 
allegation,defendant  agreed  to  pay 
plaintiff  all  the  purchase  price  he 
obtained  in  excess  of  Two  Thou- 
sand Dollars,  mean  that  defendant 
wonld  pay  all  that  plaintiff  ob- 
tained over  Two  Thousand  Dollars, 
and  that  when  plaintiff  had  found 
a  customer  who  agreed  to  pay 
Twenty-two  Hundred  Dollars, 
plaintiff  had  obtained  two  hundred 
dollars  in  excess  of  the  price  for 
which  defendant  was  willing  to 
sell.  That  no  condition  is  there- 
fore alleged  in  the  complaint,  and 
if  any  existed  it  was  a  matter  of 
afSrmative  defence  to  be  tried  in 
the  usual  way. 

Judgment  reversed,  new  trial 
granted,  costs  to  abide  the  event. 

Opinion  by  PrcUt,  J,;  Barnard, 
P'  yi,  concurs;  Dj/kman,  /.,  not 
sitting. 


TERMS  OF   COURT.      BONDS. 

N.  Y.  Supreme  Court.   General 
Term.     Pouuth  Dept. 

The  People,   respts.,  v.  Joseph 
G.  Swales  et  al.,  applts. 

Decided  May,  1884. 

One  term  of  court  ends  when  the  next  suc- 
ceeding term  begins,  and  the  court  cannot, 
by  adjourning  one  term  to  the  day  on  which 
the  next  begins,  so  tack  the  first  term  to  the 
second  as  to  continue  the  liability  of  parties 
to  a  bond  binding  by  its  terms  for  the  first 
term. 


Appeal  from  judgment  on  de- 
cision at  Circuit  upon  trial  without 
a  jury. 

Action  on  a  bond  given  by 
Swales  as  principal  and  the  other 
appellants  as  sureties,  conditioned 
that  Swales  would  appear  at  the 
next  Court  of  General  Sessions,  to 
begin  September  9,  1878,  a^d  not 
depart  said  court  without  leave. 
The  next  term  after  the  September 
one,  began  November  11,  1878,  and 
continued  till  January  26, 1879,  on 
which  day.  Swales  having  failed 
to  appear  on  being  called,  the  bond 
was  declared  forfeited  and  an  or- 
der was  entered  to  that  effect.  The 
bond  was  given  on  appeal  by 
Swales  from  an  order  of  filiation 
made  by  two  justices  of  the  peace. 
After  the  commencement  of  the 
November  term  Swales  had  ap- 
peared, his  appeal  had  been  heard, 
and  an  order  made  reducing  the 
amount  of  weekly  paj-ments  re- 
quired by  the  justices'  order,  and 
afiBrming  it  as  modified,  and  re- 
quiring Swales  in  open  court  to 
give  bonds  for  the  child's  support, 
etc.  The  judge  who  tried  this  ac- 
tion found  that  Swales  appeared 
at  the  next  term  of  said  Court  of 
Sessions  after  execution  of  the 
bond,  and  departed  the  said  court 
without  leave,  and  he  ordered 
judgment  against  defendants  for 
the  penalty  of  the  bond.  All  the 
defendants  appeal.  The  Sepleui- 
bet  term  was  adjourned  to  the  day 
on  which  the  November  term  be- 
gan. 

Thomas  Raines^  for  applts. 

H.  H,  Woodward^  for  respts. 

Held,  That  plaintiffs'  contention 
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that  by  the  adjournment  the  Sep- 
tember term  was  carried  into  the 
November  term,  and  was  there- 
after kept  in  life  by  the  successive 
continuances  of  that  term  until  it 
was  finally  adjourned  on  the  day 
when  the  bond  was  forfeited,  can- 
not be  sustained.  Defendant's 
obligation  did  not  extend  beyond 
the  next  term  of  the  court.  That 
term  necessarily  ended  when  the 
term  next  succeeding  it  began.  A 
court  consisting  of  only  enough 
judges  to  hold  a  single  term  can- 
not hold  two  terms  at  once.  See  B 
Hill,  647;  2  Pa.,  240.  There  has 
been  no  forfeiture  of  the  bond. 

Judgment  reversed  and  judg- 
ment ordered  dismissing  com- 
plaint. 

Opinion  by  Smithy  P.  J,  ;  Har- 
din and  Barker^  JJ,^  concur. 


CONSOLIDATION  ACT  N.  Y. 
CITY.  STATUTORY  RE- 
PEAL. 

N.  Y.  Common  Pleas.    General 
Term. 

The  Mayor,  etc.,  of  N.  Y.,  respt., 
V.  Samuel  Buell,  appU, 

Decided  June  80,  1884. 

It  does  not  follow,  because  by  the  act  of  1882, 
the  local  laws  of  New  York  City  are  con- 
solidated into  one  act,  that  a  prior  local 
law  has  been  repealed,  unless  this  is  done 
expressly  or  by  necessary  implication. 

The  act  of  1882,  authorizing  the  Common 
Council  to  pass  ordinances  for  licensing  in- 
telligence offices  and  to  fix  the  license  fees, 
has  not  been  repealed  by  the  Consolidation 
act  of  1882  ;  and  any  person  keeping  an  in- 
telligence office  without  procuring  a  license 
is  subject  to  the  penalty  of  $50  prescribed 
by  the  city  ordinances. 


Appeal  by  defendant  from  judg- 
ment rendered  by  Justice  George 
W.  Parker,  Third  District  Court. 

Action  under  city  ordinance  for 
penalty  of  $50,  for  keeping  intelli- 
gence office  without  license. 

Judgment  was  rendered  against 
defendant,  and  upon  appeal  it  was 
contended  in  his  behalf  that  the 
act  of  1882,  giving  control  over  in- 
telligence offices,  etc.,  to  the  Com- 
mon Council,  was  repealed  by  the 
Consolidation  Act  of  1882 ;  also, 
that  judgment  should  be  reversed 
on  the  ground  that  neither  the 
legislature  nor  the  Common  Coun- 
cil have  defined  what  an  intelli- 
gence office  is. 

William  A.  Boyd^  Corporation 
Attorney,  forrespt. 

Louis  C.  Wahner^  for  applt. 

Held^  Untenable;  that  it  does 
not  follow,  because  by  the  act  of 
1882,  the  local  laws  of  the  city  of 
New  York  have  been  consolidated 
into  one  act,  that  a  prior  local  law 
has  been  repealed.  It  must  be  re- 
pealed expressly  or  by  necessary 
implication. 

All  that  has  been  done  in  the 
consolidation  act  in  resi)ect  to  the 
keepers  of  intelligence  offices  is 
that  they  are  classified  amongst 
those  in  relation  to  whom  ordi- 
nances requiring  them  to  be  li- 
censed may  be  passed  by  the 
Common  Council. 

The  leaning  of  the  courts  is  so 
strongly  against  repealing  the  pos- 
itive provision  of  a  former  statute 
by  construction  as  almost  to  estab- 
lish the  rule  of  no  repeal  by  impli- 
cation. Dwarris  Statutes,  673,  674. 
It  is  only  where  the  provisions  of 
the  subsequent  net  are  so  contrary 
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or  incompatible  with  the  former 
that  it  will  amount  to  a  repeal  of  it, 
or  where  the  whole  construction 
of  the  subsequent  act  shows  that 
it  was  intended  to  supersede  it. 
13  How.,  U.  S.,  429 ;  Fotter  on 
Statutes,  156  to  161. 

Further  held^  That  the  term  in- 
telligence office  has  a  well-known 
meaning,  not  only  in  this  city  and 
this  State,  but  throughout  the 
United  States.  It  is  sufficient  to 
quote  the  definition  of  it  by  Web 
ster,  who  says  "an  intelligence 
office  is  an  office  or  place  where  in- 
formation may  be  obtained,  par- 
ticularly respecting  servants  to  be 
hired." 

Judgment  affirmed,  with  costs. 

Opinion  by  Daly^  Oh.  J.;  Larr- 
emore,  J.j  concurs. 


STATUTES.     REPEAL. 

N.Y.  Supreme  Court.    General 
Term.    Fourth  Dept. 

Jennie  Bingham,  applt,^  v. 
James  B.  Burlingame,  shff.,  respt. 

Decided  May,  1884. 

The  repeal  of  a  statute  termiaates  all  proceed- 
ings under  it  which  are  not  fully  completed, 
unless  there  is  a  saving  clause  exempting 
them  from  the  operation  of  the  repeal. 

Chap.  245,  Laws  of  1880,  preserves  any  right 
lawfully  accrued  prior  to  the  taking  effect 
of  the  act,  but  the  new  remedy  provided  by 
the  Code  must  be  followed. 

Appeal  from  County  Court  or- 
der, denying  motion  for  new  trial 
on  the  minutes. 

Replevin  for  a  piano.  Defend- 
ant justified  under  an  execution 
issued  against  the  property  of 
plaintiff's  husband,  upon  a  surro- 


gate's decree.  Defendant  alleged 
that  the  piano  was  the  husband's 
property,  and  was  levied  on  as 
such.  The  decree  was  entered  in 
July,  1879,  and  docketed  in  Nov., 

1879.  The  execution  was  issued 
Nov.  15,  1880,  and  was  tested  in 
the  name  of  a  justice  of  this  court, 
and  subscribed  with  the  name  of 
the  attorney  of  the  owners  of  the 
judgment.  Plaintiff  contends  that 
the  execution  was  void,  it  not 
having  been  issued  by  the  Surro- 
gate or  his  clerk  under  the  seal  of 
his  court,  as  required  by  §  2654, 
Code  Civ.  Proc.  Respondent  claims 
the  case  is  controlled  by  Laws  of 
1837,  Ch.  460,  §  64,  as  amended  by 
Laws  of  1844,  Ch.  104,  §  2,  the 
statute  in  force  when  the  present 
Code  took  effect,  and  that  as  the 
execution  complies  therewith,  ex- 
cept as  to  the  teste,  it  is  valid. 
Code  C.  P.  §  24  ;  5  How.  Pr.,  381. 

J.  A.  Adlington^  for  applt. 

J.  Sullivan^  for  respt. 

Heldj  That  plaintiff's  contention 
is  right.  The  Acts  of  1837  and 
and  1844  were  repealed  by  Ch. 
245,  Laws  of  1880,  §  1,  subs.  14 
and  21,  which  took  effect  Sept.  1, 

1880.  The  repeal  of  a  statute  ar- 
rests and  terminates  all  proceed- 
ings under  it  which  are  not  fully 
completed,  unless  there  is  a  saving 
clause  exempting  them  from  the 
operation  of  the  appeal.  1  Hill, 
324,  and  cases  cited;  17  Hun,  878. 
Under  Chapter  246  any  right  law- 
fully accrued  or  established  prior 
to  the  the  taking  effect  of  the  Act 
is  preserved,  but  the  new  remedy 
provided  by  the  Code  must  be  fol- 
lowed.    See  6  Wend.,  629,  631 ;  8 
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N.  Y.,  497,  604;  81  id.,  143,  149  ; 
11  W.  Dig.,  483;  26  Hun.,  179, 
180. 

Snbd.  11  of  §  3347,  Code  Civ. 
Proc.  has  no  application  to  tli« 
the  case. 

Distinguishing  4  Redf.  Snrr., 
318;  1  Civ.  Proc,  33;  1  Code 
Rep.,  127;  22  Wend.,  636. 

The  execution,  not  having  been 
issued  out  of  the  Surrogates  court 
as  prescribed  by  §  2554  of  the 
Code,  was  void,  its  reception  in 
evidence  was  error,  and  it  consti- 
tutes no  defence. 

Order  reversed  and  new  trial  or- 
dered in  County  Court,  costs  to 
abide  event. 

O-pinionhy  Smith,  P.  /.;  ffar- 
din  and  Barker,  JJ.^  concur. 


CORPORATIONS.     TRUSTEES. 

N.  Y.  Common  Pleas.     General 
Teum. 

J.  H.  Westerfield  etal.,  respts,, 
V.  William  Radde  et  al,,  applts. 

Decided  May  22,  1884. 

An  annual  report  of  a  corporation  signed  by 
two  trustees,  and  verified  by  one  of  them  as 
acting  vice-president,  "when  the  certificate 
of  incorporation  was  signed  by  seven  and 
acknowledged  by  nine  trustees,  does  not 
satisfy  tbe  provisions  of  §  12,  Act  Feb.  17, 
1848,  in  tbe  absence  of  the  evidence  of  offi- 
cial records  showing  the  resignation  of  the 
president  and  secretary  nnd  of  sufficient 
trustees  to  make  the  number  signing  the 
report  a  majority  of  the  board. 

Appeal  from  judgment  in  favor 
of  plaintiffs. 

Action  by  creditors  against  trus- 
tees of  corporation,  under  §  12, 
Act  Feb.  17,  1848. 

The  annual  report  of  Jan.  20, 


1873,  was  made  by  only  two  of 
the  trustees,  one  of  whom  verified 
the  same  as  the  late  acting  vice- 
president  of  the  company.  It  ap- 
pears from  the  minutes  of  tbe 
board  of  trustees,  May  4,  18T2, 
that  the  resignation  of  one  Meyer 
as  trustee  was  received  and  ac- 
cepted. It  was  not  shown  by  any 
official  record  that  Bock,  the  pres- 
ident, or  any  other  trustee,  had 
resigned  his  office.  The  certificate 
of  incorporation  was  signed  by 
seven  trustees  (including  the  de- 
fendants), and  acknowledged  by 
nine  trustees. 

There  was  testimony  by  a  wit- 
ness for  the  defense,  one  Bleck- 
wenn,  tending  to  prove  such  res- 
ignations as  would  show  tbe  cer- 
tificate to  have  been  signed  by  a 
majority  of  the  board  as  it  then 
existed. 

JoJin.  A,  Foster,  for  applts. 

John  P.  Heidy  Jr.^  for  respts. 

Beld,  That  tbe  judgment  should 
be  sustained.  There  is  no  official 
record  showing  the  resignation  of 
either  the  president  or  secretary  of 
the  company.  Nothing  less  than 
this  should  be  allowed  to  defeat 
the  provisions  of  a  public  statute 
intended  to  protect  the  interests  of 
creditors  who  were  without  possi- 
ble knowledge  of  the  directorial 
acts  of  the  company.  The  statute 
requires  that  the  president  or  sec- 
retary shall  verify  the  annual  re- 
port, which  must  be  signed  by  the 
president  and  a  majority  of  the 
trustees.  A  refusal  in  either  case 
could  have  been  reviewed  by  the 
court  and  compliance  with  the  re- 
quirements of  the  statute  enforced. 
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The  report  filed  did  not  satisfy 
the  provisions  of  the  statute.  Two 
trustees  do  not  constitute  a  major- 
ity of  either  seven  or  nine.  The 
resignation,  if  made,  should  have 
been  shown  by  an  oflBcial  record. 
The  loose  statements  of  the  witness 
Bleckwenn  should  not  be  allowed 
to  supersede  the  well  recognized 
principle  that  the  records  of  a  cor- 
poration are  prima  facie  evidence 
of  its  official  acts  as  well  as  those 
of  its  individual  members.  Any 
other  theory  would  be  subversive 
of  justice.  Three  or  more  indi- 
viduals might  organize  a  company, 
incur  a  liability,  and  then  by  sim- 
ply saying  ^'I  will  resign,"  or  by 
refusing  to  take  part  in  any  other 
proceedings,  rid  themselves  of  a 
responsibility  which  they  had  vol- 
untarily assumed.  This  could  not 
have  been  the  intention  of  the  act 
in  question— to  leave  creditors  for 
whose  benefit  it  was  enacted  to  the 
mercy  of  the  incorporators.  They 
must  be  held  to  a  knowledge  of 
their  liability  imposed  by  the  stat- 
ute, and  if  overreached  or  injured 
by  any  act  or  omission  of  their 
associates  must  seek  redress 
through  the  well  knowD  channels 
of  the  law.  The  resignation  of  tne 
defendant  Meyer  was  accepted  be- 
fore the  present  liability  had  been 
incurred,  and  he  is  therefore  not 
chargeable  with  any  neglect  of 
duty. 

Judgment  affirmed. 

Opinion  by  LarremorCy  J.;  J,  F. 
Daly  and  Van  Hoesen^  JJ.^  con- 
cur. 


Vol.  l».— No.  l»b. 


MUNICIPAL  CORPORATIONS. 

N.  Y.  Supreme  Court.     General 
Term.     Fourth  Dept. 

The  Board  of  Edjication  of  Dis- 
trict School  No.  2,  of  Oaondaga, 
resptj  V.  The  Board  of  Education 
of  District  School  No.  29,  of  Onon- 
daga, applt. 

Decided  May,  1884. 

If  part  of  a  municipal  corporation  be  separa- 
ted from  it  by  the  erection  of  a  new  corpo- 
ration, the  former  corporation  retains  title 
to  all  Its  personal  property  where  no  dif- 
ferent proTision  is  made  by  the  act  author- 
izing the  separation. 

Appeal  from  jndgment  on  refe- 
ree's report. 

In  April,  1878,  the  defendant 
district  was  organized  out  of  a  part 
of  the  old  distHct,  the  present 
plaintiff.  At  the  annual  meeting 
of  the  old  district  in  October,  1877, 
the  treasurer  thereof  had  in  his 
hands  $552.37  of  said  district's 
money.  After  district  No.  29  was 
organized  plaintiff  began  sait 
against  the  treasurer  for  such 
money.  Defendant  claimed  a  por- 
tion ofit,  and  upon  its  petition  an 
order  was  made  substituting  de- 
fendant in  this  action,  and  direct- 
ing the  treasurer  to  bring  the 
money  into  court,  which  he  did, 
and  was  thereupon  discharged 
from  liability  to  either  party.  The 
referee  found  that  two- thirds  of 
the  assessed  valuation  of  the  prop- 
erty of  District  No.  2,  as  it  orig- 
inally existed,  was  located  in  and 
owned  by  residents  of  the  territory 
set  off  to  District  No.  29.  All  the 
real  estate  and  buildings  of  the  old 
district  were  located  within  Dis- 
trict No.  2,  after  the  division. 
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Waters^  McLennan  <fe  DiUaye^ 
for  applt. 

Prcitl^  Brown  &  Oarfield,  for 
respt. 

Held^  That  as  the  act  contains 
no  provision  giving  the  new  corpo 
ration  any  portion  of  the  money, 
it  remained  the  property  of  Dis 
trict  No.  2.  4  Mass.,  387;  id. 
534  ;  2  Wend.,  109 ;  Dill  on  Man 
Corp.,  §§128, 129. 

The  fund  was,  by  order  of  court, 
placed  in  bank  to  the  credit  of  this 
suit,  at  4  per  cent,  interest.  By 
the  judgment  as  entered  plaintiff 
recovers  of  defendant  $607.60  dam- 
ages, besides  $205.03  costs  ;  the 
judgment  contains  the  further  pro- 
vision that  the  bank,  on  presenta- 
tion of  a  certified  copy  of  the  judg- 
ment pay  plaintiff  the  principal 
sum  of  $552.37,  with  accrued  in- 
terest, and  that  such  sum,  when  so 
paid,  be  deemed  as  so  much  paid 
on  the  judgment. 

Held^  That  as  this  fund  has 
never  been  in  defendant's  hands 
and  is  deposited  in  bank  by  ordeF 
of  court,  judgment  against  de- 
fendant was  illegal,  and  the  judg- 
ment should  be  modified,  award- 
ing the  moneys  to  plaintiff,  and 
striking  out  the  recovery  against 
defendant  as  to  amount  of  the 
fund,  without  costs  to  either  party 
on  this  appeal. 

Opinion  by  Barker^  J. ;  Smithy 
P.  /.,  and  Hardin,  /.,  concur. 


MARRIED  WOMEN.      TORTS. 

N.  Y.  SuPKKioR  Court.    General 
Term. 

Frederick     N.     Muser    et    al., 


respts.j  V.  Joseph  Lewis,  impld., 
applt. 

Decided  June  26,  1884. 

The  sututei  of  this  Sute  have  not  chinged 
the  Gommon  law  liability  of  the  husbaDd 
for  his  wife's  torts,  except  as  regards  those 
committed  by  her  in  the  management  and 
control  of  her  separate  property. 

Where  the  wife  carries  on  a  legitimate  bosinesB 
and  receives  in  it  stolen  goods,  the  husband 
is  liable  with  the  wife,  for  she  cannot  carr7 
on  a  business  of  receiving  stolen  goods  nor 
acquire  any  property  in  such  goods. 

Appeal  from  judgment  in  favor 
of  plaintiffs. 

Action  for  conversion  of  plain- 
tiffs' personal  property.  The  de- 
fendants were,  with  others,  the 
appellant's  wife.  The  proof 
showed  that  she  was  guilty  of  the 
actual  conversion,  and  her  hus- 
band, the  appellant,  did  not  par- 
ticipate in  it.  The  claim  against 
him  was  grounded  on  the  propo- 
sition that  he  was  liable  in  dam- 
ages, for  his  wife's  tort.  The  testi- 
mony showed  that  a  clerk  of  the 
plaintiffs  stole  from  them,  through 
a  long  time,  a  great  quantity  of 
laces,  and  from  time  to  time  sold 
them  in  parcels  to  the  appellant's 
wife.  The  verdict  was  not  taken 
as  to  whether  she  knew  that  they 
had  been  stolen. 

David  Letentritt,  for  applt. 
D.  M.  Porter^  for  respts. 

Held,  That  the  appellant,  the 
husband,  was  not  liable  if  the  tort 
done  by  his  wife  related  to  her 
sole  and  separate  property.  On 
the  other  hand,  if  the  tort  did  not 
relate  to  the  wife's  property,  the 
appellant  is  liable. 

The  title  to  the  goods  always 
remained  in    the    plaintiffs,   and 
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they  never  became  the  property  of 
appellant's  wife.  Therefore,  the 
tort  did  not  relate  to  the  wife's 
separate  property.  If  it  be  sup- 
posed that  the  wife  did  gain  a 
property  of  some  kind  by  the 
transaction,  the  tort  was  a  sepa- 
rate matter  from  that  which  had 
the  appearance  of  conferring  title 
and  had  no  essential  connection 
with  it,  and  so  the  tort  was  per- 
sonal to  the  wife  as  distingaished 
from  one  relating  to  her  prop- 
erty. 

As  to  §2,  Laws  of  1860,  Chap. 
9,  which  provides  that  a  married 
woman  may  carry  on  any  trade  or 
business  and  perform  any  labor  or 
services  on  her  sole  atid  separate  ac- 
count, the  generality  of  the  clause 
as  to  services  has  been  restrained  so 
that  it  does  not  include  services 
done  by  the  wife  for  her  husband 
and  the  family.     93  N.  Y.,  17. 

The  common  or  former  law  re- 
mains, excepting  to  the  extent  it 
is  clearly  annulled  by  a  subse- 
quent statute.  92  N.  Y.,  152.  In 
like  manner,  it  may  be  said,  as  to 
the  power  of  a  married  woman  to 
carry  on  any  trade  or  business  on 
her  own  account,  that  it  was  not 
intended  to  embrace  a  personal 
tort  that  had  no  real  connection 
vTith  trading  or  carrying  on  a  bus- 
iness. 

Several  parts  of  the  statute  indi 
cate  that  they  did  not  contem- 
plate a  sole  liability  of  the  wife 
for  a  tort  incidentally  committed 
by  her  when  she  was  carrying  on 
a  separate  business.  Laws  1860, 
Chap.  90,  §§  1,  2,  7,  8. 

Gerald  v.  Quam,  10  Abb.  N.  C, 
28,  disapproved. 


Judgment  modified  as  to  amount, 
and  aflSrmed  as  modified. 

Opinion  by  Sedgwick,  0.  J.;  In- 
graham,  J.,  concurred  in  result. 


CHATTEL  MORTGAGE. 

N.Y.  Supreme  Court.    General 
Term.    Fourth  Deft. 

Henry    Nixon     et    al.,     exrs., 

respts.,  V.  William  Stanley,  applL 

% 

Decided  May,  1884. 

The  refiling  of  a  chattel  mortgage  with 
proper  certificate,  although  more  than  a 
year  since  the  mortgage  was  first  filed,  will 
reviye  the  mortgage  as  against  an  execu- 
tion issued  and  delivered  to  the  sheriff  after 
such  refiling,  upon  a  judgment  rendered 
prior  thereto. 

Appeal  from  judgment  of  County 
Court,  aflBrming  a  justice's  judg- 
ment. 

Action  for  the  conversion  of  a 
steer.  P.  owned  a  steer  and  mort- 
gaged it  to  plaintiffs  November  17, 
1878.  The  mortgage  was  duly 
,filed  November  18,  1878.  On  No- 
vember 19,  1879,  the  mortgage  was 
refiled,  with  a  certificate  thereon 
indorsed  stating  the  mortgagee's 
interest.  On  December  8,  1879, 
an  execution,  upon  a  judgment 
rendered  against  the  mortgagor 
prior  to  November  18,  1879,  was 
issued  to  the  sheriflf,  who  thereun- 
der levied  upon  and  sold  the  steer 
to  defendant,  he  being  fully  ad- 
vised of  the  existence  and  refiling 
of  plaintiffs'  mortgage. 

Delbert  A.  Adams,  for  applt. 

J.  7).  Decker,  for  respts. 

Held,  That  the  refiling  of  the 
mortgage,  with  a  proper  certificate 
indorsed  thereon,  prior  to  the  re- 
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ceipt  of  the  execuliou  by  the  sher- 
iflf,  restored  and  revived  the 
mortgage  against  defendant.  12 
Barb.,  530;  44  id.,  263. 

Judgment  affirmed,  with  costs. 

Opinion  by  Barker^  J.  ;  SmWt^ 
P.  /.,  and  Hardin^  /.,  concur. 


TEMPORARY     ADMINISTRA- 
TOR. 

N.  Y.  SuPKEME  Court.  General 
Term.     First  Dept. 

In  re  the  goods,  chattels  and 
credits  of  Lucy  Bankard,  deceased. 

Decided  May  29,  1884. 

There  is  no  arbitrary  principle  or  provision 
of  law  preventing  the  appointment  to  the 
office  of  temporary  administrator  of  the 
person  named  as  executor  in  a  will  over 
which  there  is  a  contest. 

The  Surrogate  has  no  power  in  the  order  ap- 
pointing a  temporary  administrator  to 
make  an  allowance  to  such  administrator  to 
compensate  him  for  the  expense  incurred 
in  the  course  of  the  application  for  his  ap- 
pointment. 

Appeal  from  an  order  of  the 
Surrogate  appointing  Stephen  H. 
Brown  temporary  administrator  of 
the  estate  of  Lucy  Bankard,  de- 
ceased, and  directing  an  allowance 
of  $50  to  be  paid  to  him  out  of  the 
estate  of  the  decedent. 

The  appointment  of  Brown  was 
resisted  for  the  reason,  among 
others,  that  he  was  the  person 
named  as  executor  in  the  will  of 
the  decedent  which  the  appellants 
were  contesting,  and  it  was  claimed 
by  the  appellants  that,  nnder  the 
authority  of  3  Redf.  635,  2  Redf. 
10()  and  3  Monthly  Law  Bull.,  80, 
his  appointment  was  improper.  It 
was  also  claimed  by  the  appellants 


that  the  Surrogate  had  no  power 
to  grant  the  allowance  to  Brown. 

James  M.  Lyddy^  for  applts. 

Wm.  L.  Clark,  for  respts. 

Held^  That  there  is  no  arbitrary 
principle  or  provision  of  law  pre- 
venting the  appointment  to  the 
office  of  temporary  administrator 
of  the  person  named  as  executor 
in  a  will  over  which  there  is  a  con- 
test, and  that  in  the  present  in- 
stance that  seemed  to  have  been  a 
proper  appointment. 

That  the  power  of  the  Surrogate 
to  grant  allowances  to  temporary 
administrators  is  limited  to  the 
cases  specified  in  §  2,672  of  the 
Code  of  Civil  Procedure.  That  the 
allowance  in  question  was  proba- 
bly inadvertently  intended  to  com- 
pensate the  temporary  administra- 
tor for  the  expenses  incurred  in 
the  course  of  the  application  for 
his  appointment,  and  that  this  has 
not  been  authorized  by  the  Code. 

Order  affirmed  as  to  the  appoint- 
ment of  the  temporary  administra- 
tor and  reversed  as  to  the  allow- 
ance. 

Opinion  by  Daniels^  J. ;  Dam, 
P.  /.,  and  Brady^  J,^  concur. 


ORDER  OP  ARREST. 

N.  Y.  Supreme  Court.    General 
Term.    First  Depi\ 

Daniel  Prank  et  al.,  respts,,  v. 
Rudolph  Sprinze  et  al.,  appUs, 

Decided  May  29,  1884. 

Information  is,  ordinarily,  insufficient  to  sus- 
tain so  grave  a  proceeding  as  an  order  of 
arrest,  and,  if  it  should  be  acted  upon  in 
any  case,  the  information  should  appear  to 
have  been  derived  in  an  apparently  authen- 
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tic  and  circumstaatial  manner  from  per- 
sons whose  affidavits  at  the  time  are  not 
attainable. 

Appeal  from  order  denying  mo- 
tion to  vacate  an  order  of  arrest. 

Tlie  order  was  made  upon  two 
affidavits  chsiTging,  upon  informa- 
tion, that  defendants  had  disposed 
of  their  property  with  intent  to 
defraud  their  creditors.  One  of 
the  aflSdavits  was  based  wholly 
upon  information  derived  from  the 
following  letter : 

*'El  Paso,  May  1st, '84. 
**  Mess.  Prank,  Herman  &  Co. : 

*•  Gents :— I  understand  that  one 
of  the  Sprinze  Brothers  and  Da- 
vidson, of  the  firm  of  Sprinze 
Bros.  &  Davidson,  left  this  morn- 
ing for  Europe  via  New  York, 
with  about  $6,000  each. 

^'W.  W.  Mills." 

The  information  upon  which  the 
other  was  based  was  a  similar  let- 
ter which  had  been  shown  depo- 
nent, but  which  was  not  in 
deponent's  possession. 

Adolph  L.  Sanger^  for  applts. 

JohnFranTcenheiTner^  forrespts. 

Held^  That  the  affidavits  pro- 
ceeded mote  upon  the  basis  of 
suspicion  than  that  of  information 
in  any  form,  and  are  entirely  in- 
sufficient to  sustain  the  charge  that 
defendants  had  disposed  of  their 
property  with  intent  to  defraud 
their  creditors.  That  information 
has  ordinarily  been  regarded  as 
insufficient  to  sustain  so  grave  a 
proceeding.  65  N.  Y.,  581  ;  78 
N.  Y.,  262. 

That  if  it  should  be  acted  upon 
in  any  case,  the  information  should 
appear  to  have  been  derived  in  an 


apparently  authentic  and  circum- 
stantial manner,  and  from  persons 
whose  affidavits  at  the  time  are  not 
obtainable.    28  Hun,  397. 

Order  reversed,  and  order  of  ar- 
rest vacated. 

Opinion  by  Daniels^  J.;  Dams, 
P.  J.,  and  Brady,  •/.,  concur. 

PRACTICE. 

N.  Y.  Supreme  Court.    General 
Term.     First  Dept. 

Adam  Haberstich,  appU.^  v. 
Frederick  L.  Fischer,  respt. 

Decided  May  29,  1884. 

Where  a  case  upon  the  day  calendar  of  the 
Court  lias  been  adjourned  several  times  at 
the  request  of  the  plaintiff,  who  had  not 
objected  to  the  case  proceeding  on  either 
of  the  occasions  of  applying  for  an  ad- 
journment upon  the  ground  that  no  notice 
of  trial  had  been  served  by  the  defendant, 
and  the  case  is  finally  set  down  peremp- 
torily for  a  certain  day,  and  on  that  day  a 
jury  is  empanelled  without  the  above  ob- 
jection on  the  part  of  plaintiff,  and  the 
Court  directs  the  counsel  for  the  plaintiff  to 
proceed,  and  he  refuses  to  do  so,  the  Court 
has  the  power  to  dismiss  the  complaint, 
notwithstanding  the  fact  that  no  notice  of 
trial  has  been  served  by  the  defendant. 

Appeal  from  an  order  setting 
aside  a  dismissal  of  the  complaint 
at  the  Circuit,  on  the  payment  of 
the  term  fee,  disbursements  and 
costs  of  motion. 

This  case  was  first  called  for 
trial  on  Monday,  April  7tli,  1883, 
when  it  was  announced  to  be  ready 
by  plaintiflTs  counsel,  except  that 
one  of  his  witnesses  was  not  then 
able  to  attend.  For  that  reason 
the  trial  was  postponed  until  the 
following  Monday,  when  the  cause 
was  again  called,    and  a  person 
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representing  plain  tiflf's  counsel 
stated  him  to  be  unwell.  It  was 
then  put  over  to  the  next  day  with 
a  peremptory  direction  that  it 
must  then  be  tried.  On  that  day 
this  excuse  was  repeated,  and  the 
case  went  over  to  the  following 
day  with  the  announcement  that 
in  case  the  counsel's  disability 
continued  other  counsel  must  be 
engaged.  On  the  next  day  plain- 
tiff's counsel  was  in  attendance 
and  applied  for  a  further  post- 
ponement on  the  ground  of  his 
sickness.  This  application  was 
denied  and  a  jury  empannelled  and 
plaintiff's  counsel  directed  to  pro- 
ceed, which  he  refused  to  do,  and 
thereupon  the  Court  dismissed  the 
complaint.  Subsequently  plain- 
tiff's counsel  moved  to  set  aside 
this  dismissal  upon  the  ground 
that  no  notice  of  trial  had  been 
served  by  defendant. 

H.  H.  Morange,  for  applt. 

W.  H.  &  D.  M.  Van  Qott,  for 
respt. 

Held^  That  the  proceeding  was 
entirely  regular.  That  the  cause 
had  been  specially  set  down  for 
the  day  on  which  it  was  moved, 
and  no  objection  was  taken  to  the 
right  of  defendant  to  move  it,  and 
acting  upon  this  apparent  acquies- 
cence in  his  right  the  jury  was 
drawn.  Tliat  the  cause  was  then 
regularly  before  the  Court,  and  as 
long  as  plaintiff's  counsel  after 
that  simply  refused  to  proceed 
with  the  trial,  the  Court  was  clear- 
ly justified  in  directing  a  dismissal 
of  the  complaint.  That  as  soon  as 
the  jury  had  been  empanelled  and 
were  in  readiness  to  proceed  with 
the  trial  the  power  of  the  Court 


over  the  action  was  as  complete  as 
if  defendant  had  served  a  notice 
of  trial. 

Order  aflSrmed. 

Opinion  by  Daniels^  J.;  Dam, 
P.  J.y  concurs. 


ATTACHMENT. 

N.  Y.  Supreme  CoFBT.   General 
Term.     First  Dept. 

Edward  G.  Byrnes,  respL,  v. 
Edward  J.  Robinson,  applt 

Decided  May  29,  1884. 

An  order  directing  the  sale  of  live  animals 
attached  may  be  made  before  an  inventory 
of  the  attached  property  has  been  madcwid 
filed,  and  such  order  may  be  made  upon 
the  application  of  the  plaintiff  upon  notice 
to  the  defendant.  The  sheriff  is  not  a  n^ 
cessary  party  to  the  proceeding. 

Appeal  from  an  order  directing 
the  sale  of  a  horse  which  had  been 
seized  upon  a  warrant  of  attach- 
ment. 

Defendant  appealed  from  the 
order  upon  the  ground  that  it 
could  not  be  made  before  an  in- 
ventory had  been  made  and  filed 
as  required  by  §  654,  Code  of  Civ. 
Pro.,  and  that  the  application 
should  have  been  made  by  the 
sheriff  and  not  by  plaintiflf. 

Arthur  Furher^  for  applt. 

Oratz  Nathan^  for  respt. 

Held^  That  it  was  not  necessary 
that  an  inventory  of  the  property 
attached  should  be  made  before  an 
order  could  regularly  be  made  di- 
recting the  sale  of  the  property. 
Code  of  Civ.  Pro.,  §  666.  That 
notice  of  the  application  for  the 
order  to  sell  the  horse  was  given 
to  the  attorney  for  the  defendant, 
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and  the  application  itself  was  made 
by  plaintiff's  attorney,  and  that 
fully  complied  with  all  the  direc- 
tions of  the  Code.  The  sheriff  was 
not  a  necessary  party,  but  was 
simply  required  to  obey  the  order 
which  might  be  made  by  the  court 
upon  consideration  of  the  facts. 

Order  affirmed. 

Opinion  by  Daniels^  J.;  Davis, 
P.  J,,  and  Brady y  J.,  concur. 


N.    Y.  CITY.     CONTRACTS. 

N.  Y.  SuPBEME  Court.    General 
Term.     First  Dept. 

The  People  ex  rel.  Abraham 
Dowdney,  respt,  v.  Hubert  O. 
Thompson,  Com'r,  appU. 

Decided  May  29,  1884. 

The  provisions  of  Chap.  147,  Laws  of  1882, 
reqairfng  that  when  proposals  for  munici- 
pal  work  in  the  city  of  New  York  are  in- 
vited the  department  or  officer  inviting 
the  same  shall  require,  as  a  condition  pre- 
cedent to  the  reception  or  consideration  of 
any  proposal,  the  deposit  with  such  officer 
or  department  of  a  certified  check  upon 
one  of  the  national  banks  of  the  city  of 
New  York,  drawn  to  the  order  of  the 
comptroller,  or  money  to  a  certain  amount, 
are  not  complied  with  by  the  deposit  of 
such  check  or  money  with  the  proposal  in 
a  sealed  envelope  in  a  box  kept  in  the  office 
of  the  officer  or  department. 

Apx)eal  from  order  directing 
that  a  peremptory  writ  of  man- 
damus issne. 

In  June,  1881,  the  Commissioner 
of  Public  Works  of  the  city  of 
New  York  advertised  for  propos- 
als for  constructing  certain  sewers, 
and  in  answer  to  such  advertise- 
ment several  contractors,  among 
whom  was  the  plaintiff,  deposited 
their  proposals  enclosed  in  sealed 


envelopes  in  a  box  kept  for  that 
purpose  in  the  Commissioner's  of- 
fice. After  these  bids  were  opened 
the  Commissioner  rejected  them 
all  and  advertised  anew.  The 
relator  claimed  that  he  was  en- 
titled to  the  contract  as  the  lowest 
bidder,  and  applied  for  a  perempt- 
ory mandamus  to  compel  the  com- 
missioner to  award  it  to  him.  It 
was  claimed  on  behalf  of  the  com- 
missioner that  he  was  entitled  to 
reject  all  the  bids  because  the  pro- 
visions of  Chap.  147,  Laws  of  1881, 
requiring  that  the  officer  or  de- 
partment inviting  such  bids  should 
require,  as  a  condition  precedent 
to  the  reception  or  consideration 
of  any  proposal,  the  dejjosit  with 
such  officer  or  department  of  a 
certified  check  upon  one  of  the 
national  banks  of  the  city  of  New 
York,  drawn  to  the  order  of  the 
comptroller,  etc.,  had  not  been 
complied  with.  Plaintiff  claimed 
that  said  law  had  been  complied 
with  by  him,  forsnch  a  check  had 
been  contained  in  the  envelope  en- 
closing his  proposal  and  deposited 
in  the  estimate  box. 

Oeorge  P.  Andrews,  for  applt. 

Morgan  J.  O  Brien,  for  respt. 

Held,  That  it  was  not  the  inten- 
tion of  the  legislature  to  permit  a 
deposit  to  be  made  in  a  desk, 
drawer  or  box  in  the  office.  Such 
an  interpretation  would  endanger 
the  rights  of  the  depositors  as  well 
as  those  of  the  city.  That  the  true 
meaning  intended  is  that  the  de- 
posit should  be  made  with  the 
commissioner  or  other  officer  of 
the  department  as  a  condition  pre- 
cedent to  the  reception  of  the  pro- 
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posal,  and  on  such  deposit  being 
made  the  proposal  may  be  received 
and  deposited  in  the  estimate  box 
in  which  the  ordinance  of  the  city 
requires  them  to  be  placed. 

Order  reversed  and  mandamus 
denied. 

Opinion  by  Haight,  J.  ;  Dams, 
P.  J.,  and  Daniels^  /.,  concur. 


PRACTICE.     STAY. 

N.Y.  Supreme  Court.    General 
Term.    Second  Dept. 

William  Matthews,  applt^  v. 
George  H.  Shaffer  et  al.,  respts. 

Decided  May,  1884, 

One  W.  conveyed  by  deed  of  full  covenants 
and  warranty  certain  realty  to  defendants, 
who  executed  to  her  a  purchase  money 
mortgage.  Said  W.  assigned  the  bond  and 
mortgage  to  plaintiff's  testator,  who  com- 
menced an  action  of  foreclosure.  Prior  to 
such  action,  an  action  of  ejectment  had 
been  commenced  by  one  C.  against  defend- 
ants to  recover  possession  of  said  premises 
on  the  ground  that  said  W.  was  not  seized 
in  fee  of  the  same  when  her  conveyance  to 
defendants  was  made.  The  action  in  eject- 
ment was  awaiting  decision  in  the  Court 
of  Appeals.  -  Held,  That  a  stay  in  the  fore- 
closure proceeding  pending  the  ejectment 
suit  was  properly  granted. 

Appeal  from  order  slaying  plain- 
tiff's proceedings  until  the  deter- 
mination of  a  certain  action  in  the 
Court  of  Appeals. 

Action  to  foreclose  a  mortgage. 
The  premises  were  purchased  by 
defendant  and  another  from  one 
Wall  and  were  entered  upon  by 
them  under  a  deed  of  full  coven- 
ants and  warranty  from  said 
Wall.  The  bond  and  mortgage 
were  given  to  secure  a  part  of  the 
consideration  or  purchase  money 
of  said  premises.     This  bond  and 


mortgage  was  assigned  to  plain- 
tiff's testator. 

Prior  to  the  commencement  of 
this  action,  one  of  ejectment  had 
been  commenced  by  one  Crooke 
against  these  defendants  to  recov- 
er possesion  of  these  premises, 
which  action  is  now  pending  and 
awaiting  decision  in  the  Court  of 
Appeals.  Defendants  admitted 
the  allegations  in  the  complaint 
and  set  up  the  defect  of  title  of 
said  assignor  Wall. 

Lewis  Hurst ^  for  applt. 

David  Barnelty  for  respts. 

Held,  That  while  the  general 
rule  is  that  a  stay  for  an  indefinite 
time  to  await  the  result  in  appel- 
late court  of  an  appeal  in  another 
action  will  not  be  granted, 
1  Hun,  492,  yet  this  case  falls 
rather  under  the  principle  of  2 
Johns.  Ch.,  546,  followed  in  26 
Wend.,  109.  If  the  plaintiffs  in 
the  ejectment  suit  prevail,  that 
fact  furnishes  a  perfect  defense  to 
the  present  suit,  as  it  not  only 
proves  an  entire  want  of  consider- 
ation for  the  bond  but  establishes 
a  breach  of  the  covenants  in  the 
deed  for  which  the  bond  and  mort- 
gage was  given. 

Order  affirmed,  with  costs  and 
disbursements. 

Opionion  by  PrcUt,  J.;  Bar- 
nard. P.  J.,  and  Dykman,,  /., 
concur. 

LANDLORD  AND  TENANT. 
DAMAGES. 

N.  Y.  Common  Pleas.    General 
Term, 

Julia  H.  Chadwick,  respL,  v. 
Corydon  A.  Woodward,  appU. 
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Decided  May  22,  1884. 

The  rule  is  that  where  the  landlord  Yiolates 
his  coyenant  to  repair  the  tenant  inaj 
make  the  repairs  and  charge  the  landlord 
with  the  cost,  or  he  n^ay  recover  for  the 
loss  of  the  use  of  that  part  of  the  premises 
which  the  failure  to  repair  has  prevented 
him  from  enjoying.  In  order  to  recover 
consequential  damages  it  must  appear  that 
they  were  foreseen  at  the  time  of  the  con- 
tract, and  damages  are  remote  when  they 
do  not  immediately  and  necessarily  flow 
from  the  hreach  complained  of. 

The  above  doctrines  applied  to  a  case  of  dam- 
ages to  health  and  business  from  defective 
plumbing  and  sewerage,  and  Held,  That  no 
recovery  could  be  had  by  the  tenant. 

Appeal  from  an  order  of  the 
General  Term  of  the  City  Court, 
affirming  a  judgment  upon  a  trial 
had  before  Mr.  Justice  McAdam 
and  a  jury. 

Action  by  landlord  for  rent. 
Defendant,  the  tenant,  interposed 
a  counterclaim  for  damages  for  a 
breach  of  plaintiff's  covenant  to 
repair.  The  damages  alleged  are 
that  the  defendant  and  his  family 
were  made  ill  by  bad  sewerage, 
and  that  the  defendant  suffered 
by  loss  of  business,  as  a  dentist, 
in  expense,  and  by  ill  health,  to 
the  amount  of  two  thousand  dol- 
lars. Upon  the  trial  defendant 
ofifered  to  prove  these  damages. 
The  sole  question  is,  whether  the 
damages  alleged  are  not  too  re- 
mote. No  charge  of  fraud  is  in 
the  pleadings. 

Whitehead  &  Stuart,  for  applt. 

Foster  &  Thompson^  for  respt. 

Held,  That  the  damages  both  as 
to  business  and  health  were  too 
remote.  Mayne  Dam.,  26  ;  35  N. 
Y.,  273;  1  Ind.,  329;  T.  Heiskell, 
167 ;  2  Hilt.,  234.  Only  those  dam- 
ages  that  are  the  primary  and  im- 

Vol.  1©.— No.  20. 


mediate  result  of  a  breach  of 
contract  are  to  be  considered,  and 
the  damages  for  which  a  contract- 
ing party  is  liable  should  be  in 
proportion  to  the  benefit  he  would 
receive  if  the  contract  were  per- 
forme^d.  In  order  to  make  the 
party  committing  a  breach  of  con- 
tract liable  for  consequential  dam- 
ages it  must  appear  that  they  were 
forseen  at  the  time  of  the  contract. 
It  cfinnol  reasonably  be  said  that 
either  the  landlord  or  the  tenant, 
when  they  entered  into  this  lease, 
expected  that  the  neglect  to  put 
the  plumbing  in  good  order  would 
result  in  injury  to  the  tenant's 
business.  It  does  not  even  appear 
that  the  landlord  knew  what  that 
business  was.  Nor  can  it  be  sup- 
posed that  either  party  looked  for- 
ward to  the  tenant's  sickness,  or 
to  the  death  of  the  tenant's  ser- 
vant, as  something  likely  to  follow 
an  omission  to  put  the  plumbing 
in  perfect  order.  The  actual  out- 
lays made  by  the  tenant  for  re- 
pairs were  allowed  to  him. 

Judgment  and  order  aflSrmed, 
with  costs. 

Opinion  by  Van  Hoesen,  J. ; 
Larremore  and  /.  F.  Daly,  J  J., 
concur. 

SURROGATES    COURT. 
PRACTICE. 

N.  Y.  Supreme  Court.    General 
Term.     Second  Dkpt. 

In  re  will  of  D.  M.  Chauncey, 
deed. 

Decided  May,  1884. 

A  justice  of  the  Supreme  CJourt,  while  sitting 
as  surrogate,  is  entitled  to  the  benefit  af- 
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forded  to  the  surrogate  by  §  2545,  Code  of 
Civ.  Proc. 

§2490,  Code  of  Civ.  Proc,  does  not  prevent 
such  justice  from  ezerciMng  the  power  that 
the  surrogate  could  exercise  in  such  a  case. 

Rule  82  of  the  Supreme  Court,  as  to  the  time 
of  submitting  requests  to  find,  may  be 
waived  by  tlie  consent  of  parties  and  the 
approval  of  the  judge  who  tries  the  case. 

Appeal  from  part  of  an  order  of 
Special  Term,  denying  a  motion  to 
strike  out  certain  requests  to  find. 

On  a  day  before  a  final  decision 
of  tl)e  case  the  parties  met  before 
the  justice,  acting  as  surrogate, 
when  the  respondent  stated  that 
he  desired  to  submit  requests  to 
find  and  requested  time  in  which 
to  do  so.  The  justice  then  stated 
in  the  presence  of  appellant  that 
requests  might  be  handed  in  and 
he  would  pass  upon  them  as  of 
the  date  of  signing  the  decree,  and 
with  that  understanding  the  de- 
cree was  signed. 

Oeorge  J.  Agar  and  J,  Noble 
Haynes^  for  applt. 

Wm.  8.  Cogswell^  for  respt. 

Held,  That  the  Legislature  seems 
to  have  considered  tliat  in  dispos- 
ing of  such  controversies  as  are 
adjudicated  in  the  Surrogate's 
Court  the  magistrate  should  be 
allowed  in  the  preparation  of  his 
findings  the  benefit  of  such  delib- 
eration as  may  occur  between  the 
time  of  his  decision  and  the  final 
settlement  of  the  case  upon  appeal. 
There  is  no  reason  why  a  judge  of 
the  Supreme  Court,  in  deciding 
similar  controversies,  should  be 
denied  the  same  power.  Code  Civ. 
Proc,  §2486. 

That  §2490,  Code  Civ.  Proc, 
does  not  prevent  the  judge  from 
exercising  the  power  which  a  sur- 


rogate could  exercise  in  such  case, 
for  the  reason  that  the  submission 
of  findings  is  not  necessarily  a 
part  of  the  trial.  The  trial  ends 
when  a  case  is  submitted  for  deier- 
minaticm.  35  How.,  410.  But  un- 
der §1023  the  proposed  findings 
may  be  submitted  within  such  time 
as  the  Court  may  allow.  Hence 
their  submission  is  not  a  part  of 
the  trial  and  is  not  covered  by 
§  2494. 

That  Rule  32,  as  to  the  time  of 
submitting  requests  to  find,  can 
undoubtedly  be  waived  by  consent 
of  parties  and  the  approval  of  the 
judge  who  tries  the  case.  That  in 
this  particular  case  the  appellant 
is  estopped  from  asserting  that  the 
requests  were  not  submitted  prior 
to  the  decision.  Had  the  noder- 
standing  been  otherwise  than  as 
indicated  on  the  day  in  question 
an  adjournment  would  have  been 
had  to  allow  the  contestants  to 
comply  with  the  rule. 

Order  aflirmed,  with  costs  and 
disbursements. 

Opinion  by  Pratt^  J.;  BarnaTd, 
P.  J.,  and  Dykman^  •/.,  concur. 


EVICTION.      DAMAGES. 


N.  Y.  Common  Pleas. 
Term. 


Genkral 


Maurice    Fitzgibbons     et    al., 
appUs.y  V.  Martin  Preisen,  respt. 

Decided  May  22,  1884. 

Plaintiffs,  being  the  lessees  of  a  portion  of 
certain  premises,  were  evicted  by  Utle 
paramount,  and  thereupon  leased  the 
whole  premises  anew  at  an  increased 
rent  and  for  a  longer  term,  and  subse- 
quently sold  said  lease  at  a  large  profit 
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Held,  Error  to  receive  evidence  of  such 
fact  in  an  action  bj  plaintiffs  to  recover 
damages  for  breach  of  covenant  for  quiet 
enjoyment,  the  measure  of  damages  in  case 
of  eviction  being  the  difference  between 
the  rent  received  and  the  fair  rental  value 
of  the  premises. 

Appeal  by  plaintifFs  from  judg- 
ment. 

Action  to  recover  damages  for 
the  breach  of  a  covenant  of  qniet 
enjoyment  of  part  of  the  premises 
Nos.  65  and  67  Crosby  street,  on 
the  ground  of  a  constructive  evic- 
tion of  the  lessees  under  para- 
mount title.  The  lessees  to  pro- 
tect their  interests  took  a  new 
lease  of  the  whole  premises  at  an 
increased  rent  and  longer  term, 
which  they  subsequently  sold  at  a 
profit  of  $10,000.  Testimony  was 
admitted  of  this  fact,  and  the 
conrt  left  it  to  the  consideration 
of  the  jury  under  exception,  and 
the  jury  found  a  verdict  for  de- 
fendant. 

De  Witt  O.  Brawn,  for  applts. 
D.  M.  Wager,  for  rospt. 

JBeld,  Error.  The  measure  of 
plaintiffs'  damages — if  they  were 
evicted — is  the  difference  between 
the  rent  reserved  and  the  fair  rent- 
al value  of  the  premises.  42  N.Y., 
167.  The  new  lease  was  an  inde- 
pendent transaction  by  which  the 
respondent  incurred  no  liability, 
and  from  which  he  should  not  now 
be  allowed  to  claim  a  benefit.  The 
nature  and  extent  of  the  new  obli- 
gation is  not  shown.  The  profit 
of  $10,000  may  have  been  the  re- 
salt  of  extra  outlay  and  expendi- 
ture by  the  appellants.  If  the 
transaction  had  resulted  in  a  loss 
it  would  not  have  been  chargeable 


to  the  respondent.  It  is  impossi- 
ble to  say  how  much  the  jury  were 
influenced  by  the  fact  that  the 
lessees  wr^e  ultimately  indemni- 
fied for  their  loss.  It  is  enough  to 
know  that  their  claim  upon  the 
breach  of  covenant  was  submitted 
for  adjudication,  with  a  qualifica- 
tion that  was  clearly  unauthor- 
ized. 

Judgment  reversed  and  new  trial 
ordered,  with  costs  to  abide  the 
event. 

Opinion  by  Larremore,  J.  ; 
C.  P.  Daly,  Ch.  J.,  and  Beach, 
J.,  concur. 


MECHANIC'S  LIEN. 


N.  Y.  Common  Pleas. 
Term. 


General 


Walter  Powers,  appU.,  v.  Isa 
bella  V.  Hogan,  respt. 

Decided  May  22,  1884. 

In  an  action  to  foreclose  a  mechanics  lien, 
where  there  has  been  an  abandonment  of 
the  contract  by  defendant,  it  is  not  necea- 

•  sary  for  plaintiff,  in  order  to  recover  upon 
quantum  meruit,  to  show  legal  excuse  for 
not  fully  performing  ihe  contract,  nor 
where  the  time  fixed  by  the  contract  for 
its  performance  has  been  waived  to  notify 
defendant  of  his  intention,  and  demand 
performance  on  his  part  within  a  reasonable 
time. 

Lawson  v.  Hogan,  03  N.  Y.,  89,  distin- 
guished. 

Appeal  from  judgment  entered 
upon  report  of  referee  in  favor  of 
defendant. 

Action  to  foreclose  a  mechanic's 
lien  in  favor  of  the  plaintiff  upon 
certain  premises  in  tiie  City  of 
New  York  owned  by  the  defend- 
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ant.  The  referee  foand  for  the 
plaintiff  upon  the  facts  alleged  in 
the  complaint,  but  decided  that  as 
it  appeared  that  the  contract  in 
suit  had  not  been  fully  performed 
by  the  plaintiff,  and  he  had  not 
shown  a  sufficient  legal  excuse  for 
abandoning  it,  no  recovery  could 
be  had  upon  a  quantum  meruit ; 
that  as  the  time  fixed  by  the  con- 
tract for  its  performance  had  been 
waived  the  plaintiff  was  bound  to 
notify  the  defendant  of  his  inten- 
tion and  demand  performance 
upon  his  part  within  reasonable 
time. 

The  referee  also  found  that  the 
plaintiff  failed  to  perlorm  on  ac- 
count of  the  refusal  of  the  de- 
fendant to  allow  him  to  continue 
his  work  ;  that  he  continued  in  its 
performance  according  to  direc- 
tions until  he  was  stopped  and 
forbidden  to  further  complete  the 
same  by  one  Hogan,  who  acted 
therein  by  the  authority  of  the  de- 
fendant. 

F,  B.  Chedsey,  for  applt. 

M.  J.  Early y  for  respt. 

Held,  That  as  there  was  an 
abandonment  of  the  contract  by 
the  defendant,  the  rule  in  Law- 
son  V.  Hogan,  93  N.  Y.,  39,  is 
not  applicable,  and  neither  notice 
nor  demand  was  necessary  upon 
such  a  refusal  of  performance. 

Judgment  reversed  and  new  trial 
ordered,  costs  to  abide  event. 

Opinion  by  Larremore^  /./  Van 
Hoesen  and  Beach^  JJ.,  concur. 


DISCRETIONARY      ORDER. 
COMMON  PLEAS. 


N.  Y.  Common  Pleas. 
Teum. 


Gknkral 


James  Walsh,  applL,  v.  Charles 
Schulz,  respt 

Decided  May  22,  1884. 

The  Court  of  Common  Please  will  not  review 
a  discretionary  order  of  the  City  Court,  and 
there  is  nothing  in  §  3101.  Code  C\y.  Proc, 
or  the  amendments  thereof,  which  raftkes 
it  incumbent  upon  the  court  to  eoteitiin 
such  appeals. 

The  Court  of  Common  Pleas  holds  the  same 
position  with  respect  to  the  City  Courttbat 
the  Court  of  Appeals  holds  with  respect  to 
the  Supreme  Court  and  the  Superior  City 
Courts. 

Appeal  from  an  order  of  the  Citj 
Court,  General  Term,  affirming  an 
order  opening  a  judgment  enteted 
by  default. 

It  was  contended  in  behalf  of 
respondent  that  the  order  being 
discretionary  it  should  not  be  re- 
viewed by  the  General  Term  of  the 
Common  Pleas. 

The  appellant  urged  that  the 
appeal  was  authorized  by  §  3191 
Code  Civ.  Proc. 

£!.  H.  Benn,  for  applt. 

Charles  Wehle,  for  respt. 

Eeldy  That  though  the  language 
of  section  3191  differs  in  some  par- 
ticulars from  that  of  section  190, 
the  differences  do  not  affect  the 
matters  under  consideration.  With 
respect  to  the  Marine  Court  the 
Court  of  Common  Pleas  occupies 
the  same  position  that  the  Court 
of  Appeals  holds  with  respect  to 
the  Supreme  Court  and  the  Supe- 
rior City  Courts.  The  rules  that 
govern   the  Court  of  Appeals  in 
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passing  upon  appeals  from  the 
Supreme  and  the  Superior  City 
Courts  are  applicable  to  the  Court 
of  Common  Pleas.  8  Daly,  167  ; 
74  N.  Y.,  307. 

The  Court  of  Appeals  will  not 
review  the  discretion  of  a  court  of 
original  jurisdiction.  73  N.  Y., 
187 ;  63  N.  Y.,  331 ;  70  N.  Y.,  671. 

Appeal  dismissed,  with  costs. 

Opinion  by  Van  Hbeserij  J.  ; 
Van  Bruntj  /.,  concurs. 


REFEREE  FEES.     FORECLOS- 
URE. 

N.  Y.  Common  Pleas.    General 
Term. 

Thomas  E.  Brady  v.  William  L. 
Kingsland.  Same  v.  Caroline  L. 
Macy. 

Decided  May  22,  1884. 

A  referee  to  sell  in  foreclosure  can  recover  for 

his  services,  as  sucli,  no  more  than  the  fees 

prescribed  by  the  statute  of  1869  (and  1874), 

^   though  an  express  agreemeo  t  to  pay  a  larger 

sum  was  made. 

Whether  said  a:bt  Is  constitutional,  qtuxre. 

Plaintiff,  as  assignee,  saed  for 
services  as  referee  to  sell  in  fore- 
closure under  an  express  agree- 
ment. The  defense  (among  others) 
was  payment  in  full.  Several  ad- 
journments were  had^  and  then  the 
property  was  sold  at  private  sale. 

The  disbursements  of  the  referee 
for  publishing  the  notices  ot  the 
sale  were  $81.  These  were  allowed, 
and  the  justice  also  awarded  the 
plaintiff  the  maximum  sum  allow- 
ed by  the  law  for  the  full  perfor- 
mance of  all  the  duties  that  are  de- 
volved upon  a  referee  who  con- 


ducts a  sale  in  foreclosure,  to  wit, 
$50.    The  account  then  stood  thus: 

Disbursements |81.00 

Pees 50.00 


$181.00 
.$100.00 


By  cash 

Balance $81.00 

For  the  sum  of  $31  the  justice 
gave  judgment. 

William  Whaley^  for  applts. 

Stephen  L.  Brague^  for  respt. 

Held^  Error.  The  referee  was 
entitled  to  nothing  more  than  the 
fees  that  are  prescribed  by  the  act 
of  1869.  80  N.  Y.,  317;  61  How. 
Pr.,  103;  id.,  622;  4L.  Bull.,  6. 

His  disbursements  were $81.00 

For  receiving  order,  posting  notice  of 

fiale 10.00 

Not  more  than  lliree  adjournments. . .       9.00 

Total $100.00 

It  appears,  therefore,  that  the 
referee  has  been  paid  in  full.  The 
referee  could  not  make  a  valid 
contract  for  the  payment  of  more 
than  the  statutory  fees.  The  law 
condemns  and  will  not  lend  itself 
to  the  enforcement  of  such  con- 
tracts We  do  not  feel  called  on 
to  review  the  decisions  that  have 
been  made  respecting  the  binding 
force  of  the  act  of  1869.  I  have 
carefully  read  the  argument  of  the 
counsel  for  the  plaintiff,  but  I  am 
not  at  all  convinced  that  the  act 
is  unconstitutional. 

The  judgment  should  be  revers- 
ed. 

Opinion  by  Van  Hoesen,  J. 

J.  F.  Daly^  J.— I  have  some 
doubts  as  to  the  contitutionality 
of  the  acts  of  1869  and  1874,  that 
question  being  now  directly  raised, 
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but  I  am  constrained  to  follow  oar 
General  Term  in  Lockwood  v.  Pox, 
61  How.,  622.  Larremore^  J., 
concurred  for  reversal. 


FORFEITURE.     SECURITY. 

N.  Y.  Superior  Court.  General 
Term. 

John  G.  Scott,  plff,,  V.  Pedro 
Montello,  deft. 

Decided  June  26,  1884. 

Where  the  tenant  deposited  a  sura  of  money 
"as  security  for  the  payment  of  rent  ac- 
cording to  the  provisions  and  conditions  of 
the  lease,  and  security  to  be  paid  back  to 
the  tenant  on  the  full  compliance  with  the 
provisions  of  the  lease  on  the  part  of  the 
tenant."  and  the  tenant  was  dispossessed 
during  the  term  for  the  non-payment  of 
rent,  the  amount  being  smaller  than  the  de- 
posit aforesaid,  and  no  other  covenant  was 
broken.  HM,  That  such  deposit  was  not 
forfeited,  but  that  the  landlord  could  only 
withhold  thereof  the  amount  of  the  rent 
due. 

Exceptions  ordered  to  be  heard 
at  General  Term. 

The  plaintiff's  assignor,  one 
Dosot,  leased  from  the  defendant 
certain  premises  and  deposited 
with  him  the  sum  of  nine  hundred 
dollars  ''in  lieu  of  security."  The 
lease  contained  a  provision  that 
the  defendant  should  pay  interest 
on  this  sum,  and  hold  it  as  his  se- 
curity for  the  payment  of  rent  ac- 
cording to  the  conditions  and  pro- 
visions of  the  lease,  and  that  said 
security  was  to  be  paid  back  on 
the  full  compliance  with  the  pro- 
visions of  the  lease  on  the  part  of 
said  Dosot.  Said  Dosot  was  dis- 
possessed for  non-payment  of  rent. 
The  plaintiff,  as  assignee  of  said 


Dosot,  brings  this  action  to  recov- 
er said  sum  of  nine  hundred  dol- 
lars. 

The  evidence  showed  that  all 
the  covenants  of  the  lease,  except 
the  covenant  to  pay  rent,  were 
fully  performed,  and  that  the  cov- 
enant to  pay  rent  was  broken  by 
the  non-payment  of  the  sum  of 
$188.36. 

The  trial  judge  directed  a  ver- 
dict for  defendant,  on  the  ground 
that  as  the  whole  amount  of  rent 
due  had  riot  been  paid,  there  was 
not  a  full  compliance  with  the 
terms  of  the  lease. 

A.  J.  Walker  and  D.  L.  Walter, 
for  plff. 

KeTU  &  Atcerbdch,  for  deft. 

Seld,  Error.  That  the  money 
was  deposited  for  two  purposes: 
1st.  It  was  deposited  in  the  place 
of  security  for  the  payment  of  such 
rent  as  should  be  due  at  the  ter- 
mination of  the  lease,  which  was  in 
this  case  $138.36;  and  2d,  it  was 
deposited  as  security  for  the  per- 
formance of  the  other  covenants 
on  the  part  of  plaintifTs  assignor, 
and  as  none  of  these  covenants 
were  broken  the  deposit  could 
only  be  held  for  the  payment  of 
the  rent  due  at  the  termination  of 
the  lease. 

On  the  evidence  plaintiff  was 
entitled  to  recover  from  defend- 
ant the  difference  between  the 
amount  of  rent  due  ($138.36)  and 
nine  hundred  dollars. 

Exceptions  sustained  and  new 
trial  ordered,  costs  to  abide  the 
event. 

Opinion  by  TVuclx^  J.;  Sedg- 
wicky  O.J.y  concurs. 
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CORPORATIONS.    TRUSTEES. 

N.  Y.  Common  Pleas.    General 
Term. 

George  J.  Bolz  et  al.*   applts,, 
V.  Herman  Ridder,  respt. 

Decided  March  14,  1884. 

The  statutory  certificate'  by  the  trustees  of  a 
corporation  stated  that  the  whole  of  the 
capital  stock  of  the  corporation  had  been 
paid  up  in  full  by  the  purchase  of  a  certain 
described  patent.  In  an  action  by  a  cred- 
itor of  the  corporation  to  enforce  the  statu- 
tory liability  of  the  trustees  for  its  debts, 
upon  an  allegation  of  the  falsity  of  said  cer- 
tificate. &c.  Held,  That  though  said  certi- 
ficate  in  form  followed  the  statute,  the  ques- 
tion of  the  value  of  the  patent,  and  whether 
it  was  worth  the  amount  of  the  stock,  is 
material,  and  is  a  question  for  the  jury. 

Appeal  trom  judgment  dimniss- 
ing  the  complaiDt  at  the  close  of 
plaintiffs'  case. 

The  action  was  brought  by  a 
creditor  of  a  corporation  to  enforce 
the  statutory  liability  of  a  trustee, 
resulting  from  alleged  false  state- 
ment in  the  certificate  as  to  full 
payment  of  capital  stock. 

The  '"  SelfFolding  Tucker  Com- 
pany"  was  incorporated  under  the 
general  manufacturing  act  and  the 
acts  amendatory  thereof.  The  de- 
fendant was  a  trustee  of  said  com- 
pany, and  in  connection  with  its 
president  and  other  trustees  exe- 
cuted a  certificate,  pursuant  to 
section  11  of  said  act,  stating  ''that 
the  capital  stock  of  said  company 
is  $100,000  ;  that  the  whole  of  said 
capital  stock  has  been  issued  and 
paid  up  in  full  by  the  purchase  of 
a  patent  sewing  machine  attach- 
ment, property  necessary  for  the 
company's  business,  in  payment 


for  which  the  whole  capital  stock 
was  issued ;  that  the  payment  of 
said  capital  stock  was  made  De- 
cember 26,  1879."  The  patent  re- 
ferred to  was  originally  issued  to 
Charles  P.  Knoch,  who  transferred 
one-half  of  his  interest  therein  to 
the  defendant  when  the  Knoch  & 
Ridder  Co.  was  founded  and  con- 
tinued in  business  about  six 
months.  This  company,  in  con- 
sideration of  one  dollar,  assigned 
the  patent  to  E.  B.  Amend,  De- 
cember 4,  1879,  who,  on  December 
10,  1879,  assigned  it  to  the  Self- 
Folding  Tucker  Company  for  the 
expressed  consideration  of  $100,- 
000,  which  represented  a  like 
amount  of  the  stock  of  said  com- 
pany simultaneously  transferred 
to  Amend. 

The  capital  stock  of  the  Knoch 
&  Ridder  Co.  was  $1,000  ;  Knoch 
sold  his  half  interest  in  the  patent 
for  $500 ;  and  he  was  to  buy  one- 
half  of  the  stock  and  become  half 
owner  in  the  Knoch  &  Ridder  Co., 
and  the  defendant,  the  other  mem- 
ber of  the  company,  paid  $600  for 
his  half  of  the  stock. 

Evidence  to  show  the  value  of 
this  patent  was  excluded. 

A.  Loring  Oushing^  for  applt. 

Jacob  A,  Gross,  for  respt. 

Held,  That  the  certificate  is  in 
the  precise  form  of  section  2,  chap- 
ter 333  of  the  Laws  of  1853,  which 
requires  that  stock  issued  in  pay- 
ment for  property  necessary  for 
the  business  of  the  company  shall 
not  be  stated  as  issued  for  cash 
paid  in,  but  shall  be  reported  in 
this  respect  according  to  the  fact. 
This  was  done  if  the  certificate  be 
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trae ;  and  the  only  question  left 
for  consideration  is  whether  or  not 
the  difference  between  thevalaeof 
the  patent  and  the  stock  issae  for 
its  purchase  was  so  grossly  inade- 
quate as  to  i-aise  the  presumption 
of  guilty  knowledge  and  fraudu- 
lent intent  on  the  part  of  the  de- 
fendant. * 

The  astonishing  leap  in  the  value 
of  the  patent — whicli  constituted 
the  entire  property  of  the  company 
—from  $1,000  to  $100,000  should 
have  been  explained.  Whether 
the  form  the  transaction  took  was 
a  mere  sham  intended  as  an  eva- 
sion of  the  statute  was  a  question 
of  fact  for  the  determination  of  the 
jury.  It  may  be  said  that  the 
statute  may  be  thus  easily  circum- 
vented and  evaded  ;  but  the  policy 
of  the  law  will  be  preserved  and 
enforced  if  all  the  questions  of  fact 
in  such  cases  be  left  to  the  jury. 
90  N.  Y.,  94. 

Judgment   reversed:   new  trial 
ordered,  costs  to  abide  event. 

Opinion  by  Larremore^  J,:  J, 
F.  Daly^  /.,  concurs. 


UNDERTAKING. 

N.  Y.  Supreme  Court.  General 
Term.     First  Dept. 

John  Hurd,  applL^  v.  The  Han- 
nil  al  &  St.  Joseph  RR.  Co., 
respt 

Decided  May  29,  1884. 

Under  Chap.  480»  LawB  of  1881,  au  un- 
dertaking upon  appeal  executed  bj  the  ap- 
pellant, the  performance  of  the  covenants 
and  conditions  of  which  are  guaranteed  by 


the  Fidelity  and  Casualty  Co.  of  N.Y.,miy 
be  accepted  and  approved  by  the  court. 

The  title  of  the  said  act,  viz.,  **  An  act  to 
facilitate  the  giving  of  bonds  required  bj 
law,"  is  broad  enough  to  include  under- 
takings; and,  by  providing  for  thegtYing 
of  undertakings,  it  does  not  violate  §  16  of 
Art.  III.  of  the  Cons,  prohibiting  the  pius- 
age  of  any  local  or  private  act  embraciDg 
more  than  one  subject,  which  must  be  ex- 
pressed in  its  title.  Moreover,  the  said  act 
is  not  a  private  or  local  act,  and,  coDse- 
quently,  does  not  fall  within  said  Consti- 
tutional provision. 

The  said  act  has  so  far  modified  the  proTi?- 
iona  of  the  Code  of  Civil  Proceedure  re 
quiring  two  sureties  on  an  undertaking  on 
appeal  to  the  Court  of  Appeals  as  to  dis- 
pense with  them  when  a  guaranty  of  the 
kind  therein  specified  is  given. 

When  such  a  guaranty  is  given  the  respond- 
ent has  a  right  to  examine  the  officer  of  the 
company  as  to  its  ability  to  enter  into  ind 
make  the  guaranty. 

Appeal  from  an  order  allowing 
and  accepting  an  undertakiag  on 
appeal  to  the  Conrt  of  Appeals, 
executed  by  the  defendant,  the 
performance  of  the  covenants  and 
conditions  of  which  was  guaran- 
teed by  the  Fidelity  and  Casualty 
Co.  of  N.  Y.;  and  denying  the  res 
pondent  an  opportunity  to  exam- 
ine the  officers  of  said  company 
as  to  its  ability  to  make  such 
guaranty. 

The  undertaking  was  objected  to 
by  the  respondents  upon  the 
grounds  that  it  was  not  executed 
by  two  sureties  as  required  by  ^ 
1334  of  the  Code  of  Civil  Proceed- 
ure; that  the  Fidelity  and  Casualty 
Company  had  no  power  to  make 
the  guaranty,  and  that  Chap.  486 
of  the  Laws  of  1881,  under  the 
authority  of  which  the  undertak- 
ing was  accepted,  entitled  ''an 
act  to  facilitate  the  giving  of  bonds 
required  by  law,"  violated  §  16  of 
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Art.  III.  of  the  Constitution,  pro- 
hibiting the  passage  of  any  local 
or  private  act  embracing  more  than 
one  subject,  which  must  be  ex- 
pressed in  the  title,  inasmuch  as 
it  provided  for  the  giving  of  un- 
dertakings as  well  as  bonds. 

L,  B.  Bunnell^  for  applt. 

TTios.  8.  Moore^  for  respt. 

Held,  That  since  the  Fidelity 
and  Casualty  Co.  of  N.  Y.  was  in- 
corporated under  the  general  laws 
of  the  State,  and  was  authorized 
to  transact  business  by  way  of 
guaranteeing  the  fidelity  of  persons 
holding  positions  of  public  or  pri- 
vate trust,  it  had  authority,  under 
Chap.  486  of  the  Laws  of  1881,  to 
guarantee  bonds  or  undertakings 
required  by  law. 

That  as  bonds  and  undertak- 
ings are,  to  a  very  great  extent, 
understood  to  be  controvertible 
terms,  the  title  of  the  act  was  not 
materially  deficient.  But  that,  if 
it  had  been,  it  would  be  of  no  im- 
portance, for  the  reason  that  the 
act  is  neither  a  private  nor  a  local 
law. 

That  the  said  act  has  necessarily 
so  far  modified  the  provisions  of 
the  Code  of  Civ.  Pro.  requiring 
two  sureties  in  such  an  undertak- 
ing as  to  dispense  with  them  when 
a  guaranty  of  this  description  may 
be  given.  That  it  was  clearly  its 
object  to  substitute  the  guaranty 
in  place  of  the  liability  and  obli- 
gation of  the  sureties  otherwise 
required  by  law. 

That  it  was  error  for  the  court  to 
refuse  'to  permit  the  plaintiff  to 
examine  the  officers  of  the  com- 
pany as  to  its  liability  to  enter 
Vol.  1»— No.  20a. 


into  and  make  the  guaranty.  That 
when  the  specific  objections  were 
overruled  further  proceedings 
should  have  been  taken  on  the 
part  of  the  respondent  to  examine 
the  officers  of  the  company,  if  he 
so  desired,  and  thereupon  the 
court  should  have  approved  or 
disapproved  of  the  undertaking. 

Order  modified  accordingly. 

Opinion  by  Daniels,  J. ;  Dams, 
P.  J.,  and  Brady,  /.,  concurred. 


ASSESSMENT. 

N.Y.  Supreme  Court.   General 
Term.    First  Dept. 

In  re  petition  of  Solomon  Mehr- 
bach  to  vacate  an  assessment. 

Decided  May  29,  1884. 

An  application,  under  chap.  888  of  the  laws 
of  1858,  to  vacate  or  reduce,  etc.,  an  as- 
sessment can  be  made  only  by  the  person 
owning  the  property  assessed,  or  by  those 
jointly  interested  in  it,  and  a  joint  pro- 
ceeding by  persons  owning  several  distinct 
interests  or  titles  is  not  authorized  by  that 
act. 

If  such  a  joint  proceeding  is  commenced,  and 
an  order  is  afterward  made  granting  leave 
to  the  parties  to  sever  their  petition  and  to 
serve  separate  ones,  its  effect  is  to  discon- 
tinue the  joint  proceeding,  and  the  service 
of  an  individual  petition  commences  a  new 
proceeding,  to  which  the  payment  of  the 
assessment,  after  the  commencement  of 
the  joint  proceeding  but  before  that  of  the 
individual  one,  constitutes  a  defence. 

Appeal  from  an  order  directing 
the  redaction  of  an  assessment. 

In  December,  1873,  the  petition- 
er, with  others  owning  other  par- 
cels of  lands,  joined  in  a  petition 
under  Chap.  338,  Laws  of 
1858,  to  vacate  an  assessment  im- 
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posed  upon  their  lands.  The  pro- 
ceeding remained  in  tbib  condition 
until  August,  1883,  when  an  order 
was  made  granting  leave  to  the 
petitioners  to  sever  their  petition, 
and  serve  separate  ones;  and  after 
the  making  of  this  order  the  peti- 
tioner served  such  an  individual 
petition.  In  the  meantime,  how- 
ever, and  in  the  year  1877,  the  as- 
sessment had  been  paid,  and  such 
payment  was  relied  upon  as  an 
answer  to  the  application. 

Albert  L.  Cole^  for  applt. 

P.  A.  Hargous^  for  respt. 

Held,  That,  nnder  chap.  838  of 
the  laws  of  1858,  an  application  to 
vacate  an  assessment  could  be 
made  only  by  the  person  himself 
owning  the  property  or  by  those 
jointly  interested  in  it,  and  a  joint 
proceeding  including  several  dis- 
tinct interests  or  titles  was  not 
provided  for  by  that  act.  See 
43  Barb.,  239,  260:  10  Abb.,  N. 
S.,  119.) 

That  the  effect  of  the  order 
granting  leave  to  serve  separate 
petitions  was  to  discontinue  the 
preceding  proceeding,  and  the  ser- 
vice of  an  individual  petition  by 
the  petitioner  was  the  commence- 
ment of  an  entirely  new  proceed- 
ing, to  which  the  payment  of  the 
assessment  prior  to  its  commence- 
ment formed  a  legal  answer. 
Chap  338,  Laws  of  1858;  77  N.Y., 
170;  93  N.  Y.,  512. 

Order  reversed  and  motion  de- 
nied. 

Opinion  by  DanielSy  J.;  Davis, 
P.  /.,  concurs. 


PAROL  EVIDENCE.    CON- 
TRACT. 

N.  Y.  Common  Pleas.    General 
Term. 

Michael  O'Meara,  respt,  v. 
flam  line  Q.  French,  appU. 

Decided  May  22,  1884. 

When  Ihe  only  written  evidence  of  the  con- 
tract between  the  parties  is  a  letter  offering 
to  do  the  work  therein  specified  and  de- 
scribed for  a  certain  price,  and  an  accept- 
ance endorsed  thereon,  no  time  of  payment 
being  specified,  in  an  action  to  recover  the 
price  agreed  on,  defendant  may  introduce 
parol  evidence  to  show  i  hat  it  was  part  of 
the  contract  that  he  should  have  three 
months  credit,  especially  when  the  contract 
upon  its  face  shows  that  it  does  not  embody 
the  whole  agreement. 

Appeal  by  defendant  from  judg- 
ment in  favor  of  plaintiff. 

The  complaint  alleged  a  pro- 
posal by  the  plaintiff,  as  follows: 

Nbw  York,  July  21,  1883. 
Mr.  H.  Q.  French  : 

Dear  Sir.— I  propose  to  do  the 
following  work  and  alterations  in 
your  building.  No.  237  Fifth  av- 
enue, New  York  City : 

To  make  alterations  on  third  and 
fourth  stories,  as  per  plan  and 
specification  ;  also  the  wood  work 
of  water  closet  in  first  story ;  to 
repair  and  remove  skylight  on 
roof  over  stairs  and  to  fill  the  old 
well  hole  with  timbers  and  plank 
to  be  tinned  over  and  painted. 
The  old  casing  on  front  and  rear 
windows  of  third  and  fourth  stor- 
ies to  be  taken  off  and  to  be  re- 
placed with  new  ones  to  correspond 
with  the  new  trim  there  at  pres- 
ent. Also,  to  repair  all  the  plas- 
tering in  second,  third,  fourth  and 
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litth  stories.  Painting  of  the  al- 
terations to  be  made  to  correspond 
with  mahogany  stain  there  at 
present. 

I  agree  to  do  the  above  work  for 
the  sam  of  eight  hundred  and  six- 
ty ($860)  dollars. 

Yours  respectfully, 

M.  O'MEARA, 
Builder,  221  East  Eleventh  Street. 
Accepted : 
H.  Q.  French. 

The  defence  was  that  the  work 
done  was  upon  a  credit  of  three 
months,  which  had  not  expired 
when  the  action  was  commenced, 
but  the  court  below  refused  to  re- 
ceive oral  evidence  of  that  fact. 

jL.  B.  Bunnell^  for  applt. 
8.  Kohn^  tot  respt. 

Held^  Error.  That  in  this  case 
such  evidence  should  have  been 
received. 

An  inspection  of  the  case  pre- 
sented for  review  shows  that  one 
Mahoney  conducted  the  negotia- 
tions between  the  parties;  that 
the  work  was  nearly  done  when 
French  accepted  the  written  pro- 
posal. He  acted  by  his  agent  and 
evidently  relied  upon  the  three 
months  credit.  The  letter  shows 
upon  its  face  that  it  is  not  a  com- 
plete contract.  Strictly  construed 
payment  of  the  $860  might  have 
been  claimed  when  it  was  accept- 
ed, without  reference  to  the  per- 
formance of  its  conditions.  Did 
French  intend  or  O'Meara  expect 
that  the  contract  sum  should  be 
paid  if  the  work  was  not  done? 
Yet  upon  this  point  the  within  in- 
strument is  significantly  silent. 
The  evidence  in    the  case  repels 


such  a  conclusion  and  plainly  in- 
dicates that  the  rule  in  Juillard  v. 
Chaffee,  92  N.  Y.,  633,  should  be 
applied.  The  credit  claimed  re- 
lated to  the  consideration  of  the 
contract,  which  might  have  been 
impeached  by  parol  evidence.  78 
N.  Y.,  74. 

Judgment  reversed,  new  trial 
ordered,  costs  to  abide  event. 

Opinion  by  Larremore^  J.;  J.F. 
Daly^  /.,  concurs  ;  Yan  Hoesen^ 
t/".,  concurs,  citing  Wharton  Ev., 
§1027;  64  N.  C,  96. 


COSTS  ON  ATTACHMENT. 

N.  Y.  Supreme  Court.   General 
Term.    First  Dept. 

William  H.  Parsons  et  al., 
respts.j  V.  Dan'lJ.  Sprague,  appU. 

Decided  May  29,  1884. 

When  in  an  action  inwhich  an  attachment  has 
been  issued  a  percentage  upon  the  value  of 
the  property  attached  has  been  granted  as  an 
adiUtional  allowance  of  costs  and  has  been 
included  in  the  Judgment,  and  the  attach- 
ment has  been  subsequently  vacated,  the 
defHndant  is  entitled  to  have  the  amount  of 
such  percentage  stricken  from  the  costs  ad- 
justed and  from  the  Judgment,  notwith- 
standing the  fact  that,  previous  to  the  mo- 
tion to  strike  out  said  sum,  the  Judgment 
had  been  affirmed  on  appeal  to  the  General 
Term  when  the  right  to  these  costs  was  in 
no  manner  drawn  in  question  by  the  ap  • 
peal. 

Appeal  from  an  order  denying  an 
application  to  strike  out  from  the 
costs  adjusted,  and  included  in  the 
judgment,  the  sum  of  $62.36,.b6- 
ing  the  percentage  allowed  to  the 
plaintiff  under  §  3252  of  the  Code 
for  the  issuing  and  service  of  an 
attachment;  in  the  action. 


Digitized  by 


Google 


468 


NEW  YORK  WEEKLY  DIGEST. 


The  motion  to  strike  oat  this 
sam  was  made  for  the  reason  that 
the  attachment  had  been  vacated. 
The  motion  was  denied  chiefly  for 
the  reason  that  an  appeal  had  been 
taken  from  the  judgment  and  it 
had  been  affirmed  by  the  General 
Term. 

W.  B,  Larned,  for  applt. 

Oilbert  R.  Hawes^  for  respts. 

Heldy  That  after  the  attachment 
itself,  on  the  basis  of  which  this 
allowance  was  made,  was  set  aside, 
that  necessarily  deprived  the 
plaintiffs  of  their  legal  rights  to 
these  allowances. 

That  as  the  right  to  these  costs 
was  in  no  manner  drawn  in  ques- 
tion by  the  appeal  or  considered 
or  determined  by  the  court,  the 
disposition  of  the  appeal  by  the 
affirmance  of  the  judgment  did  not 
establish  the  right  of  plaintiff  to 
recover  this  sum  of  money. 

Order  rever8ed,and  order  entered 
deducting  from  the  costs  in  the  ac- 
tion this  sum  of  $62.36. 

Opinion  by  Daniels,  J.;  Davis j 
P.  J".,  and  Brady y  •/.,  concur. 


TRESPASS.     EVIDENCE. 

N.  Y.  Supreme  Court.    General 
Term.    Fourth  Dept. 

Edward  F.   Adams,   appU.,   v. 
Hiram  N.  Robeson,  impld.,  respt 

Decided  April,  1884. 

In  an  action  of  trespass  the  answer  alleged 
that  the  property  taken  was  owned  by  a 
third  person  and  that  all  the  alleged  tres- 
pass was  made  under  the  direction  and  as 
the  agents  of  said  person.  Eeld,  Sufficient 
to  authorize  proof  of  such  ownership  and 
agency. 


Appeal  from  Judgment  of  county 
court,  reversing  justice's  jadgment 
in  favor  of  plaintiff. 

The  complaint  alleged  that  de- 
fendant and  one  W.  unlawfully 
took  from  the  possession  of  plain- 
tiff and  carried  away  one  dapple 
grey  mare,  the  property  of  plain- 
tiff, of  the  value  of  $66,  and  still 
detains  the  same. 

Answer,  denial  and  ''  that  at  the 
time  of  the  alleged  taking  of  the 
dapple  grey  mare  the  said  mare 
was  owned  by  one  T.  and  said  T. 
was  entitled  to  the  immediate  pos- 
session and  control  of  said  mare ; 
that  all  of  said  alleged  trespass 
stated  in  said  complaint  was  made 
under  the  direction  of  said  T.  and 
in  such  alleged  taking  of  said  mare 
said  defendant  acted  as  the  duly 
authorized  agent  of  said  T.,  the 
said  owner  of  said  mare." 

Plaintiff  proved  posse88ion,value 
of  the  mare  and  that  W.  took  it 
and  delivered  it  to  T.,  and  then 
rested. 

Defendant  then  called  T.  and 
put  the  question,  ''  Who  does  this 
horse  belong  to  t "  which  was  ob- 
jected to  as  immaterial  and  in- 
competent and  that  it  could  not  be 
shown  that  the  title  to  the  horse 
was  in  a  stranger.  The  objection 
was  sustained.  He  was  then  asked, 
^^  Did  you  authorize  these  defend- 
ants to  act  for  you  in  taking  the 
horse?"  which  was  excluded  on 
objection  that  it  was  leading. 

J.  H.  Waring^  for  applt. 

Spring  <fe  Van  Aernam^  for 
respt. 

Held,  That  the  justice  erred  in 
rejecting  this  testimony.  Under  a 
general  denial  defendant  may  not 
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justify  taking  and  carrying  away 
property  by  showing  title  in  a 
third  party.  11  Johns.,  132.  Nor 
can  defendant  justify  in  an  action 
of  trespass  de  bonis  dsportatis  by 
showing  title  in  a  third  party  with- 
out alleging  such  title  and  con- 
necting himself  with  the  title.  56 
Barb.,  652 ;  62  N.  Y.,  222.  But 
here  defendants  alleged  title  in  T. 
and  that  all  that  they  had  done  in 
respect  to  the  property  they  had 
done  as  the  agents  of  T.  Plead- 
ings are  liberally  construed  in  a 
justice's  court  and  the  answer  was 
definite  and  sufficient  enough  to 
let  in  the  proof  tendered. 

Judgment  of  County  Court  af- 
firmed. 

Opinion  by  Hardin.,  J;  Smith, 
P.  J.J  and  Barker,  J.,  concur. 


BOND.     JURISDICTION. 

N.  Y.  Common  Pleas.    Uenebal 
Term. 

Meyer    Sonneborn,     applL,    v. 
William  Libby  et  al.,  respts. 

Decided  June  30,  1884. 

Defendants  in  1873  instituted  proceedings 
against  plaintiff,  in  the  United  States  Dis- 
trict Court  in  Alabama,  to  have  him 
declared  bankrupt,  and  after  the  issuance 
of  a  provisional  warrant  of  bankruptcy 
against  plaintiff's  estate  defendants  were 
required  to  give  a  bond  to  indemnify  him 
from  damages  and  from  said  warrant  in 
case  proceedings  should  be  dismissed.  In 
an  action  on  the  bond,  Eeld,  That  the 
order  for  it  being  by  a  statutory  court,  and 
not  expressly  authorized,  it  was  ntit  within 
the  line  of  judicial  discretion,  and  therefore 
was  void. 

Appeal  from  judgment. 
The    plaintiff   was    engaged  in 
business   as   a    merchant    in   the 


State  of  Alabama,  and  defendants 
filed  a  petition  in  bankruptcy  in 
the  United  States  District  Court 
of  that  State  against  him,  praying 
that  he  be  adjudicated  a  bankrupt; 
a  provisional  warrant  in  bank- 
ruptcy against  the  estate  of  the 
plaintiff  was  thereafter  issued  un- 
der which  his  property  was  attach- 
ed. Subsequently,  an  order  of 
said  Court  was  made  requiring  the 
defendants  to  file  the  bond  in  dis- 
pute, in  the  sum  of  $5,000,  to  in- 
demnify the  plaintiff  for  any 
damages  which  he  might  sustain 
on  account  of  said  provisional 
warrant,  if  he  should  be  proved 
not  to  be  a  bankrupt  and  the  pro- 
ceedings against  him  by  the  peti- 
tioning creditors  should  be  dis- 
missed. This  action  Was  upon 
said  bond. 

After  the  plaintiff  rested,  defen- 
dants moved  to  dismiss  the  com- 
plaint on  the  following  grounds, 
among  others,  that  the  bond  in 
question  was  void,  as  the  court 
had  no  authority  to  order  it,  and 
that  there  was  no  consideration  to 
support  it.  The  complaint  was 
dismissed,  and  from  the  judgment 
thus  entered  the  plaintiff  appeals. 

M.  W.  Devine,  for  applt. 

Horace  Russell,  for  respts. 

Held,  That  the  United  States 
District  Court,  in  relation  to  pro- 
ceedings in  bankruptcy,  is  a  crea- 
ture of  the  statute,  without  either 
equity  or  common  law  powers. 
It  cannot  transcend  the  jurisdic- 
tion of  the  written  law  which  crea- 
ted it.  4  Cranch,  76  ;  Bankrupt 
Law,  March  2,  1867. 

As  the  order  for  the  bond  was 
not  expressly  authorized   by  the 
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statute,  it  can  only  be  sastained 
as  an  act  of  judicial  discretion. 

The  authorities  upon  which  the 
appellant  relies  do  not  sustain  the 
proposition  of  judicial  discretion 
for  which  he  contends,  viz.:  Nat'l 
Bank  R.,  491;  12  id.,  403;  3 
Hughes,  662. 

An  order  of  a  court  purely  sta- 
tutory in  character,  and  not  ex- 
pressly authorized,  is  not  within 
the  line  of  judicial  discretion. 
The  warrant  was  issued  August 
16,  1873,  and  was  executed  by  the 
marshal  on  that  day.  If  such 
process  was  issued  in  conformity 
with  the  statute,  without  requir- 
ing security,  it  is  evident,  in  the 
absence  of  any  statutory  direction 
in  this  respect,  that  the  defen- 
dants were  entitled  to  an  adjudi- 
cation of  their  rights  upon  the  pa- 
pers before  the  bankruptcy  court 
without  any  exceptions  or  condi- 
tions not  mentioned  in  the  statute. 

The  bond  was  not  given  by  ex- 
pressed direction  of  the  statute, 
and  was  not  within  the  limit  of  a 
judicial  discretion  that  imports 
consideration. 

Judgment  affirmed. 

Opinion  by  Larremore,  J.  ; 
DalyyCh.J.yKiidi  Beach^  •/".,  concur. 


APPEAL.     PRACTICE. 
N.  Y.  Court  op  Appeals. 
In  re  estate  of  Boston,  deceased. 
Decided  June  24,  1884. 

On  appeal  from  a  surrogate's  decree  adjudg- 
ing an  administrator  in  contempt  appel- 
lant procured  extensions  of  the  time  to  file 
return.  Pending  such  extensions  the  ap- 
peal was  dismissed  for  failure  to   serve 


papers.  Thereafter  appellant  procured  a 
stay  from  the  surrogate  to  allow  him  lo 
pay  or  surrender  himself,  but  did  neither. 
On  a  subsequent  motion  to  set  aside  the 
order  dismissing  the  appeal,  HML,  That 
under  the  circumstances  of  delay  and  ac- 
quiescence the  court  could  not  interfere. 

This  was  a  motion  to  set  aside 
an  order  granted  May  13,  1884, 
dismissing  an  appeal  for  failure  to 
serve  printed  papers. 

In  June,  1883,  proceedings  were 
commence^  before  the  surrogate 
of  the  City  and  County  of  New 
York  to  punish  L.,  who  was  tem- 
porary administrator  of  B.,  for  his 
failure  to  comply  with  a  decree  of 
the  surrogate  made  November  19, 
1881,  requiring  him  to  pay  to  M., 
the  administratrix  of  B.,  $5,318.68/ 
Said  proceedings  were  continoed 
before  said  surrogate  until  Octo- 
ber  29,  1883,  when  a  warrant  was 
issued  by  the  surrogate  to  imprison 
L.  for  his  contempt  in  failing  to 
pay  M.  $893.68  with  interest 
from  November  19,  1881,  which 
was  the  balance  L.  had  failed  to 
pay.  On  October  30,  1883,  L. 
procured  a  stay  and  appealed  to 
the  General  Term  from  the  surro- 
gate's decree,  which  appeal  was 
argued  in  1884.  In  March,  1884, 
the  General  Term  affirmed  the  de- 
cree ;  L.  then  procured  a  stay 
until  he  could  perfect  an  appeal 
to  the  Court  of  Appeals,  which  he 
did  on  March  18,  1884.  When 
twenty  days  had  elapsed  after  the 
perfecting  of  the  appeal,  no  re- 
turn having  been  filed  with  the 
clerk,  the  respondent's  attorney 
caused  a  written  notice  to  be 
served  on  the  appellant's  attor- 
ney, requiring  him  to  cause  a  re- 
turn to  be  filed  in  ten  days  from 
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the  date  of  the  service  of  said  no- 
tice.      On    April    21,     1884,    the 
appellant's  attorney  procured  an 
order  extending  the  time  to  file 
the    return    until  April  29,  1884. 
On  that  day  the  appellant's  attor- 
ney procured  another  extension  of 
five  days.     On  May  5, 1884,  appel- 
lant's  attorney  procured  a  further 
extension  of  ten  days,  making  in 
all  fifty-three  days.     On  April  18, 
1884,  forty  days  after  the  appeal 
had  been  perfected,  the  respond- 
ent's attorney  caused    a   written 
letter  to  be  served  on  the  appel- 
lant's  attorney,  requiring  copies 
of    the  printed    papers    on    said 
appeal   to  be  served  within    ten 
days,  according  to  Rale  7  of  the 
Court  of  Appeals,  and  in  case  of  a 
failure  respondent  would  have  said 
appeal  dismissed.     After  the  ten 
days  had  expired,  the  notice  not 
having  been    complied  with,   re- 
spondent's attorney  made  an  affi- 
davit of  the  facts  and  sent  it  with 
the  original  notice  to  serve  printed 
papers,  on  which  was  indorsed  an 
admission  of  service  by  the  appel- 
lant's   attorney,    and     proof    by 
affidavit  of  its  service,  to  the  clerk 
of  the  Court  of    Appeals,  asking 
for  a  dismissal  of  the  appeal.  The 
clerk  dismissed  the  appeal  on  May 
13,  1884,  and  as  soon  as  respond- 
ent's attorney  received  notice  of 
such  dismissal  he  notified  the  ap- 
pellant's attorney.     On   May  17, 
1884,  the  order  of  dismissal  was 
made  the  order  of  the  Supreme 
Court,  and  both  orders  were  filed 
with  the  clerk  of  the  Surrogate's 
Court.     On  May  21,  1884,  the  ap- 
pellant's attorney  obtained  an   ex 
parte  order  from    the    surrogate 


staying  the  proceedings  of  the  ad- 
ministratrix and  the  sheriff  under 
the  warrant  of  attachment  until 
twenty  days  had  elapsed  from  the 
dismissal,  to  allow  the  appellant 
to  pay  said  money  or  surrender 
himself  to  the  sheriff.  The  twenty 
days  expired  on  June  2,  1884, 
without  the  appellant  having 
given  himself  up,  as  required  by 
his  undertaking,  or  paying  said 
money.  On  June  3,  1884,  the  ap- 
pellant's attorney  obtained  from  a 
justice  of  the  Supreme  Court,  ex 
parte^  an  order  to  show  cause, 
with  a  stay  on  a  motion  for  a  stay 
pending  the  making  of  this  mo- 
tion to  set  aside  the  order  of  May 
12,  1884,  dismissing  the  appeal. 

FranMin  Bien,  for  motion. 

W.  W.  Oulver^  opposed. 

Held^  That  under  the  circum- 
stances of  delay  and  acquiescence 
appearing,  the  court  could  not 
interfere,  and  the  motion  should 
be  denied. 

Motion  denied. 

Per  curiam  opinion.  All  con- 
cur. ■ 


DELEGATION  OF  AUTHORITY 

N.  Y.  Common  Plkas.    Geueral 
Term. 

E.  Ellery  Anderson,  appU.y  v. 
The  Equitable  Gas  Light  Co.  et 
al.,  respts. 

Decided  June  30,  1884. 

The  public  powers  and  trusts  devolved  by  law 
or  charter  upon  the  council  or  governing 
body  of  a  municipal  corporation,  to  be  ex- 
ercised by  it  when  and  in  such  manner  as 
it  shall  judge  best,  cannot  be  delegated  to 
others. 
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Appeal  by  plaintiflf  from  judg- 
ment. 

The  defendant  corporation  was 
organized  ander  the  laws  of  this 
State.  The  plaintiff  was  a  tax- 
payer and  owner  in  fee  of  certain 
premises  where  the  defendant  cor- 
poration threatens  and  intends  to 
lay  its  conductors,  under  the  per- 
mission granted  by  defendant 
Thompson  as  Commissioner  of 
Public  Works  of  New  York  City. 
The  plaintiflf  filed  this  bill  praying 
a  decree  enjoining  the  defendant 
corporation  from  excavating 
the  streets  to  lay  its  mains,  and 
the  defendant  Thompson  from 
granting  the  license.  The  bill  also 
prayed  an  injunction  pendente 
lite.  The  preliminary  injunction 
issued,  but  was  afterwards  dissolv- 
ed. The  Special  Term  gave  judg- 
ment for  defendants,  and  the  plain- 
tiflf appealed  to  this  court. 

The  defendant  corporation  was 
authorized  by  law  to  lay  conduct- 
ors or  mains  through  the  streets, 
with  the  consent  of  the  municipal 
authorities, and  under  such  reason- 
able regulations  as  they  might  pre- 
scribe. Laws  1848,  chap.  37,  818. 
This  consent  was  given  under  a 
general  resolution  passed  by  the 
Common  Council  December  23, 
1876,  granting  it  to  all  incorporated 
gas  light  companies  upon  such 
conditions  as  might  be  prescribed 
and  approved  by  the  Mayor, 
Comptroller  and  Commissioner  of 
Public  Works. 

This  is  urged  by  the  plaintiflf 
appellant  to  be  an  unlawful  dele- 
gation of  legislative  authority  ori- 
ginally conferred  by  the  sovereign 
power  upon  the  Common  Council. 


F.  H.  Man^  for  applt. 

F.  R.  Covdert  and  /.  N.  Lewis, 
for  respt. 

Beld^  That  power  cannot  be  del- 
egated. An  inspection  of  the  con- 
ditions implied  in  this  instance  by 
the  officials  named  in  the  resolu- 
tion shows  the  words  of  the  act 
'^  under  such  reasonable  regula- 
tions" as  the  municipal  authori- 
ties may  prescribe,  to  be  practi- 
cally synonymous  with  those  in 
the  resolutions,  **upon  such  con- 
ditions" as  may  be  prescribed. 

"The  public  powers  and  trusts 
devolved  by  law  or  charter  upon 
the  council  or  governing  body,  to 
be  exercised  by  it  when  and  in 
such  manner  as  it  shall  judge  best, 
cannot  be  delegated  to  others." 
Dillon  on  Municipal  Corporations, 
2d  ed.,  860,  page  180 ;  43  Mo.,  359; 
Id.,  846;  1  Dutch.  309;  9  Barb., 
152;  9  Daly,  367;  73N.  Y.,73; 
Id.,  388. 

While  possibly  the  Common 
Council  may  not  be  required  to 
annex  regulations  to  the  assent,  if 
any  shall  be  prescribed,  their  en- 
actment is  an  exercise  of  judgment 
resting  with  the  Council,  and  it 
alone.  There  is  no  provision  of 
law  authorizing  the  Mayor,  Comp- 
troller and  Commissioner  of  Public 
Works  to  decide  the  manner  or 
upon  what  conditions  the  defend- 
ant corporation  may  open  the 
streets  to  lay  its  mains,  and  any 
permit  founded  upon  their  action 
in  the  premises  confers  no  license 
and  is  void. 

The  court  below  concluded  that 
the  resolution  of  the  Common 
Council  was  leaving  the  practical 
direction  of  the  work  to  an  execu- 
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tive  department.  But  direction  or 
supervision  of  work  is  not  the  pre- 
scribing of  conditions  upon  which 
the  work  itself  shall  be  done 
The  acceptance  of  such  conditions 
by  the  corporation  constitutes  a 
contract  between  it  and  the  city, 
and  plainly  exceeds  mere  minister- 
ial supervision. 

Judgment  reversed  and  new  trial 
ordered,  costs  to  appellant  to  abide 
event ;  order  dissolving  injunction 
reversed  with  costs. 

Opinion  by  Beach,!.;  Daly^Ch, 
J.,  ^nA  LarremorCy  ./.,  concur. 


WILLS.     CONTINGENT 
DEVISE. 


N.  Y.  Common  Pleas. 
Term. 


General 


Jane  M.  Leonard,  respt^  v.  So- 
phie Kingsland,  ajyplt. 

Decided  June  30,  1884. 

When  a  testator  devises  real  property  to  his 
son  and  said  son's  heirs,  but  if  he  dies  with- 
out issue  then  to  the  testator's  other  chil- 
dren, it  will  be  held  that  the  contingency 
referred  to  is  the  death  of  the  son  in  the 
lifetime  of  the  testaior,  and  by  such  son's 
survival  he  takes  an  absolute  estate. 

Appeal  by  defendant  from  judg- 
ment of  Special  Term. 

The  question  at  issue  related  to 
the  title  of  certain  real  property, 
part  of  the  residuary  estate  of  one 
Kingsland,  to  which  the  defendant 
claims  title  under  a  deed  from  one 
Daniel  Kingsland,  a  son  of  said 
testator.  The  testator  devised  his 
residuary  estate,  including  the 
property  in  question,  to  his  said 
son  and  to  his  heirs,  the  will  also 
providing  ''but  in  case  my  said 

Vol.  19.— No.  20b. 


son  Daniel  should  die  without  law- 
ful issue,  I  give  and  bequeath  it  to 
my  remaining  children  share  and 
share  alike."  The  property  left  to 
the  remaining  three  children  of  the 
testator  was  left  to  them  for  their 
natural  lives  only,  and  at  their 
deaths  to  their  children,  if  they 
have  any,  and,  if  not,  to  other  per- 
sons who  are  designated.  Said  Dan- 
iel Kingsland  survived  the  testator, 
and  died  prior  to  this  controversy, 
leaving  no  issue,  after  conveying 
the  property  in  question  to  defend- 
ant as  aforesaid. 

Develin  &  Jifiller,  for  applt. 

N.  Quackenbos^  for  respt. 

Held,  That  the  contingency  re- 
ferred to  in  the  will  of  the  testator, 
viz. ,  the  death  of  Daniel  Kingsland , 
meant  his  death  during  the  life 
time  of  the  testator,  and  as  he  sur- 
vived the  testator,  the  contingency 
provided  for  never  happened,  and 
the  residuary  estate  vested  in  him 
absolutely.  When  a  devise  or  be- 
quest is  made  to  a  person  with  a 
remainder  over  in  case  of  his  death, 
it  is  the  general  rule  of  construc- 
tion that  what  iq  meant  is  his 
death  during  the  life  time  of  the 
testator.  The  testator  having  in 
contemplation  the  disposition  to 
be  made  of  his  property  at  the  time 
of  his  death,  it  is  assumed,  in  the 
absence  of  anything  in  the  will  to 
the  contrary,  to  have  been  his  in- 
tention to  make  provision  for  a 
contingency  that  might  happen  be- 
tween the  time  of  making  the  will 
and  that  event.  This  is  so  unless 
there  are  controlling  provisions  in 
it,  or  from  the  whole  tenor  of  the 
will  it  is  evident  that  the  intention 
was  otherwise.     62  N.  Y.,  124  ;  8 
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Ves.,  21 ;  68  N.  Y.,  283;  61  id., 
50;  26  Wend.,  119;  2  Strange, 
1261  ;  2  Burr,  881  ;  37  Penn  St., 
461  ;  4  Ves.,  160 ;  Pre.  Ch.,  78  ;  s. 
c,  2  Eq.  Ca.  Ab.,  344,  pi.  2;  2 
Jarman  on  Wills,  ch.  49,  2  Am. 
ed.,  pp.  468,  469,  500 ;  1  Roper  on 
Legacies,  607,  608,  2d.  Am.  ed. 

The  reason  of  this  rule  is  in  part 
as  above  stated,  bat  the  law  will 
never  construe  a  remainder  to  be 
contingent  when  the  estate  can  be 
taken  to  be  vested.   25  Wend.,  126. 

The  construction  of  the  words 
''in  case  of  death,"  etc.,  applies 
only  where  the  prior  gift  is  abso- 
lute and  unrestricted,  and  not 
where  the  legatee  takes  a  life  inter- 
est only,  for  in  the  latter  case  it  is 
assumed  that  the  death  referred  to 
is  the  death  that  puts  an  end  to 
the  life  estate;  or,  to  express  it 
differently,  this  construction  ap- 
plies only  where  the  legacy  is  im- 
mediate, but  made  defeasible  on 
the  death  of  the  legatee.  1  Roper 
on  Legacies,  607 ;  2  Jarman  on 
Wills,  666. 

There  is  in  this  will  an  immedi- 
ate and  absolute  devise  to  Daniel 
Kingsland  defeasible  only  as  has 
been  stated,  and  separate  life  es- 
tates in  each  of  the  testator's  other 
children— a  distinction  that  is  very 
material  in  the  construction  of  the 
will,  as  tending  to  show  that  if  it 
had  not  been  his  intention  that 
Daniel,  if  he  survived  him,  should 
have  the  residuary  estate  absolute- 
ly, he  would  have  so  expressed  it, 
and  given  him,  like  the  other  chil- 
dren, a  life  estate  only. 

Judgment  reversed. 

Opinion  by  Daly^  Ch.  J.;  Beach 
and  Larremore^  JJ.^  concur. 


PROMISSORY  NOTE. 

N.  Y.  Supreme  Court.  General 
Term.     First  Dept. 

Henry  P.  Delafield,  appU.,  v. 
John  White  et  al.,  respts. 

Decided  May  29,  1884. 

Id  an  action  upon  a  promissory  note  the 
plaintiff  produced  it  in  court  from  his  pos- 
session and  testified  that  he  had  received  it 
from  one  8.,  to  whom  it  was  made  for  a 
valuable  consideration.  8.  on  tbe  other 
hand  testified  that  he  had  transferred  it  to 
the  plHinliff  merely  for  him  to  collect. 
Payment  to  8.,  with  the  knowledge  of  the 
plaintiff  before  the  transfer  of  the  note  to 
him,  was  set  up  as  a  defense,  but  evidence  to 
sustain  it  was  ruled  out  and  the  court 
charged  the  Jury  that  all  defenses  as  to  in- 
debtedness between  the  original  parties 
were  shut  off  ;  that  the  testimony  upon  the 
point  of  payment  was  excluded  becauise  tbe 
action  was  not  between  the  original  parties, 
and  that  they  were  to  say   whether  the 

'  plaintiff  had  acquired  a  good  title  or  wheth- 
er he  was  not  merely  intended  as  a  cover  to 
prevent  these  equities  from  being  set  up  in 
the  case.     Held,  Error. 

Appeal  from  a  judgment  entered 
upon  a  verdict  in  favor  of  the  de- 
fendants, and  from  an  order  deny- 
ing plaintiflfs  motion  for  a  new 
trial  made  upon  the  minutes. 

Tbe  action  was  brought  upon  a 
promissory  note  made  by  the  de- 
fendant to  one  S.,  and  transferred 
by  S.  to  the  plaintiff.  The  de- 
fenses set  up  were  that  the  note 
had  been  paid  to  S,  prior  to  its  de- 
livery to  the  plaintiff,  that  the 
plaintiff  had  notice  of  such  pay- 
ment, and  that  he  was  not  the 
owner  of  the  note.  Testimony 
offered  to  prove  payment  was 
excluded  by  the  court.  The 
plaintiff  produced  the  note  in 
court  and  upon  the  question  of  its 
ownership  testified   that  he  had 
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received  it  from  S.  for  a  valuable 
consideration.  S.  on  the  other 
hand  testified  that  he  had  trans- 
ferred the  note  to  the  plaintiff 
merely  for  the  purpose  of  having; 
him  collect  it.  The  court  charged 
the  jury  that  all  defenses  as  to  in- 
debtedness between  original  par- 
ties were  shut  off,  that  the  testi- 
mony upon  the  point  of  payment 
was  excluded  because  the  action 
was  not  between  the  original  par- 
ties, and  that  they  were  to  say 
whether  the  plaintiff  had  acquired 
a  good  title  or  whether  he  was 
not  merely  intended  as  a  cover  to 
prevent  these  equities  from  being 
set  up  in  the  case. 

Albert  SticJcTieyy  for  applt. 

Ira  D.  Warren^  for  respts. 

Held,  Error.  That  to  entitle  a 
party  to  maintain  an  action  on  a 
promissory  note  he  must  be  the 
legal  owner  and  have  the  right  of 
possession  of  theinstrument.  Such 
ownership  must  be  sufficient  to 
protect  the  defendant,  upon  a  re- 
covery against  him,  from  a  subse- 
quent action  thereon.  That  the 
possession  and  production  of  the 
note  by  the  plaintiff  raised  a  pre- 
sumption of  ownership  and  it  ap- 
peared upon  undisputed  evidence 
that  his  possession  of  it  was  law- 
ful, and  that  if  it  had  been  collect- 
ed by  him,  S.  would  have  been 
estopped  from  maintaining  an  ac- 
tion upon  the  notes  against  the 
defendants.  That  therefore  a  ver- 
dict should  have  been  directed  in 
favor  of  the  plaintiff.  68  N.  Y., 
30. 

That,  even  if  there  was  a  ques- 
tion of  fact  submitted  to  the  jury 
upon  a  conflict  of  evidence  between 


S.  and  the  plaintiff,  then  the  jury 
were  misled  by  the  charge,  for 
they  were  given  to  understand 
that  the  defense  of  payment  was 
not  a  proper  one  as  against  the 
plaintiff,  while  on  the  contrary  it 
was,  and  that  the  evidence  sus- 
taining it  was  ruled  out  for  that 
reason,  and  the  jurj'-  were  then 
permitted  to  infer  that  the  trans- 
fer of  the  note  was  made  for  the 
purpose  of  preventing  the  proof 
of  such  defense.  36  N.  Y.,  473 ; 
44  N.  Y.,  248  ;  47  N.  Y.,  345  ;  74 
N.  Y.,  486. 

Judgment  and  order  reversed 
and  new  trial  granted. 

Opinion  by  HaighU  J  A  Daniels 
/.,  concurred.  Dams,  P.  J.,  con- 
curred in  the  result. 


FALSE     REPRESENTATIONS. 

N.  Y.  Common  Pleas.    General 
Term. 

Theresa  H.  Hickey,  applt,,  v. 
John  H.  Monell,  respt. 

Decided  June  30,  1884. 

The  owner  of  property  stored  in  a  storage 
warehouse,  which  has  been  destroyed  by  a 
conflagration,  cannot  maintain  an  action, 
as  for  false  representations,  based  upon  a 
statement  of  the  owner  of  the  warehouse 
(heretofore  made  by  him  to  plaintiff,  that 
the  building  was  fire-proof. 

Such  a  statement  is  not  a  statement  of  fact, 
but  an  expression  of  opinion. 

Appeal  from  judgment. 

On  the  28th  day  of  May,  1881, 
the  plaintiff  delivered  to  the  de- 
fendant a  quantity  of  personal 
property  for  storage  in  his  ware- 
house. She  had  previously  re- 
ceived a  circnlar,  issued  by  the  de- 
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fendant,  containing  these  words: 
''  These  buildings  have  been  erect- 
ed at  an  immense  cost,  and  no  ex- 
pense has  been  spared  to  supply 
light,  ventilation  and  protection 
against  the  spread  of  fire,  the  ex- 
terior being  fire-proof  and  the  in- 
terior being  divided  off  by  heavy 
brick  walls,  iron  doors  and  rail- 
ings, appropriate  and  convenient 
in  every  way  for  the  various  kinds 
of  articles  to  be  stored."  The 
plaintiff  before  storing  her  prop- 
erty visited  the  warehouse,  and 
was  in  a  general  way  familiar  with 
its  exterior  from  frequently  pass- 
ing. In  October,  1881, a  fire  originat- 
ed in  the  stable  opposite  the  ware- 
house on  East  Thirty-second  street. 
The  conflagraticfn  was  exception- 
ally fierce,  and  the  flames  caught 
the  wooden  window  frames  of  the 
warehouse,  and  it  was  burned  with 
its  contents,  including  the  plain- 
tiff's property.  This  action  was 
brought  to  recover  damages  for 
false  representations,  fraud  and 
deceit.  The  Court  at  Trial  Term 
dismissed  the  complaint.  From 
the  judgment  entered  the  plaintiff 
took  this  appeal.  As  the  only 
proposition  on  this  appeal  is 
whether  or  not  the  statement  in 
circular  of  the  *' exterior  being 
fire-proof"  is  of  a  fact  or  the  ex- 
pression of  an  opinion. 

R.  J.  Underhill  and  Wm.  Ful- 
erton^  for  applt. 

J.  M'  Bowers^  for  respt. 

Heldy  That  this  point  was  prop- 
erly passed  upon  by  the  Court  be- 
low as  a  question  of  law.  53  N.  Y., 
298;  distinguished. 

Further  heldy  That  the  disposi- 
tion of  the  case  was  proper. 


The  statement  that  the  exterior 
of  the  building  was  fire-proof  gave 
no  more  than  the  defendant's  jndg- 
ment,  and  there  is  no  proof  from 
which  to  infer  that  he  did  not  so 
believe  and  knew  it  to  be  false. 
To  prove  it  false  was  impossible. 
No  one  could  know  it  was  fire- 
proof until  trial  was  made,  and 
consequently  an  assertion  to  that 
effect  could  be  no  more  than  an 
expression  of  an  opinion. 

If  an  aflSrmation  is  subject  to 
verification  or  disproval,  it  states  a 
fact.  If  not,  and  an  effort  to  verify 
or  disprove  results  in  opinion,  the 
original  statement  is  of  that  cha- 
racter. Had  the  plaintiff  investi- 
gated the  laudatory  recommenda- 
tion of  the  circular,  all  possible 
for  her  to  secure  would  have  been 
— not  the  truth  or  falsity  of  a 
fact— but  her  own  and  others' 
opinions  upon  the  exterior  being 
fire-proof. 

Representations  held  to  be  opin- 
ions, imposing  no  liability,  are 
found  in  2  Espinasse,  n.  p.  672;  6 
Exch.,  779;  105  U.  S.  R.,  553:  60 
Maine,  678,  and  4  Black,  57. 

Judgment  affirmed,  with  costs 
and  disbursements. 

Opinion  by  Beachj  J.:  Daly^ 
Ch.  J.J  and  LarremorCy  •/.,  con- 
cur. 


MORTGAGE.     BANK.     FIX- 
TURES. 

N.  Y.  Supreme  Court.  General 
Term.    Second  Dept. 

The  Manufacturers  National 
Bank  of  New  York,  agt.  John 
Rober  and  others. 

Decided  Sept.,  1884. 
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Under  the  National  Banking  Act  a  bank  may 
take  a  mortgage  to  secure  future  advances 
to  be  made  by  the  bank.  The  mortgagor 
or  his  creditors  cannot  defend  against  a  loan 
because  the  amount  exceeded  one-tenth  of 
the  capital  of  the  bank;  it  being  no  offense 
against  the  borrower,  that  the  officers  of  the 
bank  violated  their  duty. 

This  is  an  appeal  from  a  judg- 
ment of  foreclosare  in  favor  of 
plaintiff. 

The  facts  safficiently  appear  in 
the  opinion. 

Jackson  &  Burr^  for  respts. 

James  J,  Rogers^  for  applts. 

Held,  That  the  question  wheth- 
er under  the  National  Banking 
Act  a  bank  may  take  a  mortgage 
for  future  advances  to  be  made  by 
the  bank  is  finally  settled  by  the 
Supreme  Court  of  the  United 
States,  Scooper  vs.  LefBngwell, 
105  U.  S.  Sup.  Court  Rep.  3,  also 
by  our  Court  of  Appeals,  Simons 
vs.  Bank  of  Union  Springs,  93  N.  Y. 
269.  The  defendants  have  no 
right  to  defend  against  the  loan 
because  the  amount  of  it  exceeded 
one-tenth  of  the  capital  of  the 
Bank.  If  it  was  the  fact  it  is  no 
offence  against  the  borrower  that 
the  oflBcers  violated  their  duty. 
They  can  be  punished  under  the 
act,  and  it  was  not  intended  by 
the  act  to  do  more  and  permit  the 
borrower  to  keep  the  money.  The 
mortgage  covers  a  parcel  of  real 
estate  on  which  there  were  build- 
ings for  brewing  purposes.  The 
mortgage  conveys  the  land  and 
also  all  the  '' machinery,  appara- 
tus, tools,  implements  and  other 
chattels  in  and  upon  said  premises 
or  which  may  during  the  existence 
of  this  mortgage  be  placed  in  and 
upon  said  premises  and  used  by 


the  said  John  Bober  (mortgagor), 
his  heirs,  administrators  and  as- 
signs for  the  purpose  of  carrying 
on  the  business  of  brewing."  It  is 
claimed  by  the  mortgagor  that 
this  is  personal  property  and  not 
covered  by  the  mortgage.  Rober 
the  mortgagor  cannot  set  up  this 
defence.  The  transfer  of  the  pro- 
perty is  good  as  between  the  par- 
ties even  if  it  be  personal  property 
and  the  mortgage  had  not  been 
filed  as  a  mortgage  upon  chattels. 
Neither  are  the  judgment  creditors 
in  a  position  to  set  up  the  defense, 
for  although  they  have  judgments 
they  have  no  executions  and  the 
mortgage  is  only  void  as  to  those 
who  are  creditors  having  judg- 
ments and  executions,  Jones  vs. 
Graham  77,  N.  Y.  628.  As  a 
question  of  fact  it  was  correctly 
decided  by  the  trial  judge  that  the 
articles  were  fixtures  and  passed 
with  the  land.  Most  of  the  ar- 
ticles in  dispute  were  put  upon 
the  premises  by  a  former  owner, 
Mr.  Illig.  lie  sold  these  with  the 
real  estate.  They  were  adapted 
to  the  business  and  place  of  busi- 
ness. They  were  mostly  aflSxed 
to  the  realty.  One  article  is  so 
bulky  that  to  remove  it  the  build- 
ing or  part  of  it  must  be  taken 
down  although  this  article,  a  mash 
tub,  is  not  actually  affixed  to  the 
realty.  As  to  the  articles  actual- 
ly affixed  and  actually  bought  and 
sold  with  the  land  they  are  part 
of  the  land.  The  articles  not  ac- 
tually annexed  are  bulky  and  are 
never  designed  to  be  moved  from 
the  place  where  they  are  and  are 
adapted  to  the  business  of  brewing 
at  that  particular  place  and  in  no 
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other,  and  this  fact  with  the  aid  of 
the  fact  that  the  owner  of  the 
land  80  intended,  the  fixtures  in 
question  all  go  with  the  land. 

Judgment  aflSrmed. 

Opinion  by  Barnard^  P.  J.^ 
Pratt  Rud  DyJcman,  J.J.^  concur. 


EVIDENCE.    CODE. 

N.  Y.  Supreme  Court.    General 
Term.     Second  Dept. 

Peter  R.  Kelley,  respt.^  v,  Hor- 
ace T.  Burroughs,  appU. 

Decided  Sept.,  1884. 

Where  a  party  is  examined  in  his  own  behalf 
in  respect  to  a  transaction  with  a  deceased 
party  tlie  adverse  party  is  permitted  to  tes- 
tify concerning  the  same  transaction  under 
§  ^9  of  the  Code,  not  only  as  to  that  part 
of  the  transaction  so  testified  to,  but  as  to 
any  fact  concerning  such  transaction. 

Appeal  from  a  judgment  in  favor 
of  plaintiff  by  direction  of  the 
Court,  in  an  action  upon  a  note. 

The  facts  sufficiently  appear  from 
the  opinion. 

J.  Stewart  RosSy  for  respt. 

Fisher  <fe  Valtz^  for  applt. 

Held^  Assuming  that  §829  of  the 
Code  applied  to  the  case  presented, 
still  the  testimony  of  the  plaintiff 
was  properly  received.  The  action 
was  upon  a  promissory  note  made 
by  one  Evans.  The  defendant  was 
the  first  endorser  and  the  plaintiff 
was  the  second  endorser.  The  note 
was  discounted  by  the  Commercial 
Bank  of  Brooklyn.  The  bank  re- 
covered a  judgment  upon  it  against 
the  administrator  of  the  maker  and 
against  the  two  endorsers.  The 
plaintiff  paid  the  judgment  and 
took  up  the  note.     Upon  the  trial 


the  plaintiff  produced  the  note 
and  rested.  The  presumption  was 
that  the  maker  passed  the  note  to 
Burroughs  for  value  and  that  Bur- 
roughs passed  the  note  for  valae 
to  the  plaintiff.  The  defendant 
was  sworn  in  his  own  behalf  and 
testified  that  he  was  an  accommo- 
dation endorser.  This  was  an  ex- 
amination in  his  own  behalf  in  re- 
spect to  the  note  of  the  deceased, 
and  the  plaintiff  was  at  liberty, 
under  this  section,  to  testify  ''con- 
cerning the  same  transaction.'' 
The  plaintiff  testified  that  he  was 
an  accommodation  endorser  also, 
and  that  he  presented  the  note  to 
be  discounted  and  paid  the  money 
over  to  Evans.  Unless  the  defend- 
ant had  been  sworn  in  relation  to 
the  note  the  testimony  of  the  plain- 
tiff is  unnecessary.  The  note  en- 
titled him  to  judgment.  If  he  did 
receive  the  proceeds,  he  was  pre- 
sumptively entitled  to  do  so,  and 
still  hold  the  maker  and  endorser 
prior  to  himself,  on  it.  The  de- 
fendant changed  this  presumption 
by  his  testimony,  and  it  was  com- 
petent for  the  plaintiff  to  speak  of 
the  same  transaction  which  inclad 
ed  his  connection  with  the  note 
and  not  only  that  part  of  the  trans- 
action which  affected  the  defend- 
ant's position  thereon.  He  coold 
testify  to  facts  which  made  the 
defendant  liable  even  as  an  accom- 
modation endorser.  Sweet  v.  Ed- 
dy, 28  Hun,  432.  There  was  no 
dispute  as  to  the  facts,  and  the 
Court  properly  directed  a  judg- 
ment for  the  plaintiff.  Such  a  din- 
position  is  proper  when  a  verdict, 
if  found  by  the  jury  for  the  de- 
fendant, would  have  been  set  aside 
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as  against  the  evidence.  This  was 
sach  a  case. 

Judgment  affirmed. 

Opinion  by  Barnard,  P.  J.  ; 
Dykman^  J.^  concurs. 


NEGLIGENCE. 

N.Y.  Supreme  Court.    General 
Term.    Second  Dept. 

Charles  E.  De  Kay,  respt^  v. 
New  York,  Lake  Erie  &  Western 
R.  R.  Co.,  applts. 

Decided  Sept.,  1884. 

Railroad  Companies  are  bound  to  protect 
their  employees  who  are  required  to  couple 
cars,  by  providing  safe  and  strong  bumpers, 
and  this  duty  is  not  dependent  upon  the 
fact  whether  or  not  the  cars  are  owned  by 
the  defendant. 

This  is  an  appeal  from  a  judg- 
ment in  favor  of  plaintiff. 

The  facts  snflSciently  appear  in 
the  opinion. 

T.  J.  &  J.  W.  Lyon,  for  applt. 

Lewis  E.  Carr^  for  respt. 

Held,  That  it  appears  that  the 
plaintiff  was  an  employee  of  the 
defendant  and  was  injured  in  the 
discharge  of  his  daty  in  coupling 
cars  for  the  defendant.  It  ap- 
peared upon  the  trial  that  the  cars 
in  question  were  both  from  other 
railroads,  which  in  the  course  of 
business  were  being  passed  over 
the  defendant's  road  by  defendant. 
That  one  of  the  cars  had  what  is 
known  as  a  draw  bar  for  a  single 
link  coupling,  and  the  other  car 
had  a  hook  instead  of  a  draw  bar, 
and  the  two  cars  could  not  be  con- 
nected only  by  a  three  link  chain. 
In  the  process  of  coupling  the  cars 


were  pushed  together,  and  when 
they  came  together,  and  while  the 
plaintiff  was  holding  a  heavy  chain 
to  throw  over  the  hook,  the  draw- 
head  of  one  car  rode  over  the  hook 
of  the  other,  and  the  plaintiff's 
hand  was  crushed.  One  of  the  cars 
had  bumpers  eight  inches  square 
and  nine  inches  deep,  and  the 
other  had  a  plank  not  exceeding 
live  inches  in  thickness  over  the 
draw  head.  The  ordinary  bum- 
per would  have  prevented  the  ac- 
cident. The  draw-bar  could  not 
have  ridden  over  the  hook,  because 
the  bumpers,  if  such  as  were  com- 
monly used,  would  have  come  to- 
gether before  the  cars  could  come 
together  so  as  to  injure  the  brake- 
man.  The  Court  of  Appeals  in  Ellis 
V.  The  N.Y.,  L.  E.  &  Western  R. 
B.,  held  that  the  company  was 
bound  to  provide  buffers  in  case  of 
collision  to  protect  the  employees, 
much  more  is  it  a  duty  to  provide 
for  the  employee  who  is  required 
to  couple  the  cars,  against  the 
manifest  dangers  of  the  business, 
so  far,  at  least,  as  to  furnish  safe 
and  strong  bumpers  to  prevent  the 
actual  collision  of  the  cars.  This 
duty  is  not  dependent  upon  the 
fact  whether  or  not  the  cars  are 
owned  by  the  defendant.  It  fur- 
nishes all  the  cars  it  draws  o^er  its 
road. 

Gottlieb  t?.  N.  Y.  &  Erie  R.B., 
29  Hun.,  639. 

Judgment  afBrmed. 

Opinion  by  Barnard,  P.  J.; 
Prait  and  Dykman,  J.  /.,  con- 
cur. 
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BILL  OP  PARTICULARS. 

N.  Y.  Common  Plkas.    General 
Term. 

The  Orden  Germania,  respL^  v. 
Charles  E.  Devender^  appU. 

Decided  Jane  30,  1884. 

The  complaint  set  forth  the  incorporation  of 
plaintiff,  a  mutual  benefit  association,  and 
that  defendant  was  the  treasurer  of  its 
grand  lodge  between  the  dates  therein  re- 
ferred to  ;  that  during  said  time  moneys 
were  paid  by  various  branch  lodges  on 
plaintiff's  account  to  the  financial  secretary, 
from  whom  it  was  defendant's  duty  to  col- 
lect it ;  it  then  proceeds  in  various  counts 
to  charge  that  defendant  either  wrongfully 
converted  $2,000  to  his  own  use  during 
said  period,  or  by  wrongful  neglect  of  his 
office  and  duty  permitted  said  financial  sec- 
retary to  so  convert  such  sum.  EM,  That 
defendant  was  entitled  to  a  full  bill  of  par- 
ticulars both  of  moneys  received  and  paid 
by  him  and  by  said  financial  secretary, 
giving  dates,  amounts,  names,  etc. 

Appeal  from  order  denying  mo- 
tion for  bill  of  particulars. 

The  complaint  alleged  the  incor- 
poration of  plaintiff,  a  mutual 
benefit  association,  and  that  de- 
fendant was  treasurer  of  its  grand 
lodge  between  the  dated  therein 
referred  to.  It  also  alleged  that 
during  said  time  large  sums  of 
money  were  paid  to  the  financial 
secretary  on  plaintiff's  account, 
from  which  said  secretary  it  was 
defendant's  duty  to  collect  it ;  and 
the  complaint  then  proceeds  in 
various  counts  to  show  that  de- 
fendant either  wrongfully  conver- 
ted $2,0()0  thereof  to  himself,  or 
by  wrongful  neglect  of  his  official 
duty,  permitted  said  financial  sec- 
retary to  so  convert  to  his  own  use 
said  sum. 


Oustavus  Levy^  for  applt. 

Kaufmann    &     Sanders,    for 
respt. 

Held,  That  defendant  was  enti- 
tled  to  a  bill  of  particulars,  the 
statement  in  the  complaint  being 
too  general.    .It  is  no  answer  to 
the  application  to  say  that  defend- 
ant is  presumed  to    know  what 
moneys  he  has  collected  and  what 
he  has  paid  over.   There  is  no  pre- 
sumption that  he  has  information 
of  moneys  which  he  has  collected 
but  has  not  accounted  for,  because 
it  is  not  to  be  presumed  in  advance 
of  the  trial  that  he  has  been  guilty 
of  such  a  breach  of  trust  and  that 
he  therefore  must  know  the  partic- 
ulars of  his  guilt.    He  is  certainly 
not  presumed    to    know  what  a 
third  party,  the  financial  secretary, 
has  collected  and  failed  to  account 
for.  The  bill  of  particulars  shoold 
show  what  sums  it  is  claimed  were 
received  by  the  financial  secretary 
of  plaintiff  between  the  dates  re- 
ferred to  in  the  complaint,  from 
branch  lodges  of  plaintiff,  giving 
dates,   amounts,   and    from  what 
lodges    received ;    also    showing 
what  sums  it  is  claimed  were  re- 
ceived for  plaintiff  by  defendant 
as    its    treasurer,    giving    date?, 
amounts,  and  from  whom  receiv- 
ed ;  also  showing  what  sums  it  is 
claimed  were    paid   over  by  the 
financial    secretary    to  defendant 
and  by  defendant  to  plaintiff. 

Order  for  bill  of  particnlars 
granted  as  above,  with  $10  costs 
of  motion  and  $10  costs  of  appeal, 
and  disbursements. 

Opinion  by  /.  F.  Daly,  /.; 
Beach,  J.,  concurs. 
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JURISDICTION.     ACTION. 
PARTITION. 

N.  Y.  Supreme  Court.    General 
Term.      Second  Dept. 

EmiJy  A.  Kimball  etal.,  respts.^ 
V.  Leonard  Ma  pes  et  al.,  appUs. 

Decided  Sept.,  1884. 

Where  the  object  of  two  legal  proceed! ugs  is 
the  same  the  proceedings  shobld  be  con- 
tinued in  the  case  where  process  was  first 
issued,  and  the  fact  that  the  second  action 
was  commenced  witliout  notice  of  the 
pendency  of  the  first  does  not  alter  the 
rule.  The  court  obtains  -jurisdiction  in  an 
action  to  partition  lands,  although  there  is 
no  land  situate  in  the  county  where  the 
summons  and  complaint  named  as  the 
phice  of  trial. 

This  action  was  brought  to  par- 
tition certain  premises  situate  in 
New  York,  Kings  and  Queens 
Counties.  ,  The  summons  without 
a  complaint  was  served  on  two 
of  the  defendants.  Westchester 
County  was  named  as  the  place 
of  trial.  No  part  of  the  real  es- 
tate sought  to  be  partitioned  was 
situate  in  Westchester  County. 
Before  the  service  of  summons  on 
the  defendant  Henry  C.  Mapes, 
and  before  the  complaint  or  lis 
pendens  were  filed,  he  commenced 
an  action  for  partition  by  service 
of  summons  and  complaint  and 
tiling  lis  pendens,  the  venue  being 
laid  in  New  York  county.  Henry 
C.  Mapes,  by  answer  in  the  pres- 
ent action,  raised  the  issue  of 
another  action  pending.  Plaintiffs 
moved  for  stay  of  action  of  Henry 
C.  Mapes,  and  for  a  receiver,  which 
was  granted,  and  from  which  or- 
der this  appeal  is  taken. 

Jas.  C.  De  La  Mare,  for  respts. 
Vol.  19.— No.  21. 


Hughes  &  Baker  and  A,  M,  & 
O,  Card,  for  applts. 

Held,  That  although  the  action 
was  one  for  partition  of  lands,  and 
therefore  local,  the  court  had 
jurisdiction  of  the  action.  The 
fact  that  no  lands  were  situate  in 
the  county  .which  the  summons 
named  as  the  place  for  trial  did 
not  take  away  jurisdiction  o"^  the 
action.  It  still  might  be  tried 
there  unless  the  objection  was  taken 
in  due  form.  Code,  §§985,  986. 
This  action  was  commenced  first. 
The  summons  was  served  on  two 
of  the  defendants  before  the  sec- 
ond action  was  commenced.  That 
the  plaintiffs  commenced  the  sec- 
ond action  in  ignorance  of  the  fact 
that  the  first  had  been  commenced 
does  not  change  the  rule  which 
governs  the  case.  48  N.  Y., 
62. 

The  suit  first  brought  is  the 
proper  one  in  which  to  compel  all 
creditors  to  come  in  and  prove 
their  claim  and  close  a  trust  when 
there  is  such  an  action  brought  by 
a  creditor  in  his  own  behalf  and  in 
behalf  of  all  others  similarly  situ- 
ated.    67N.  Y.,  542. 

When  the  object  of  two  legal 
proceedings  is  the  same,  and  the 
proceedings  are  in  different  courts, 
the  proceedings  shall  be  continued 
in  that  court  ''  whose  process  was 
lirst  issued."     86  N.  Y.,  270. 

Both  these  actions  are  in  this 
court,  and  an  order  to  slay  all  pro- 
ceedings in  the  second  action  was 
proper.     67N.Y.,  542. 

This  action  was  commenced  by 
the  service  of  the  summons  upon 
two  of  the  defendants.  It  is  the 
commencetnentof  the  action  which 
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determines  the  rights  of  the  parties 
in  respect  to  the  question  present- 
ed, and  not  whether  the  second 
action  was  commenced  without 
notice  of  the  pendency  of  the  first 
action.  It  is  immaterial  whether 
the  action  was  commenced  as  to 
the  second  plaintiff  without  service 
on  him;  process  was  issued  in  the 
first  Action  and  served  on  some  of 
the  defendants. 

Order  aflHrmed,  with  costs. 

Opinion  by  Barnard^  P.  J. ; 
Pratt^  J,y  concurs;  DyTcman^  J.^ 
not  sitting. 


NEGLIGENCE. 

N.Y.  SuPKEME  Court.     Generai 
Term.     Second  Dept. 

Charles  W.  Cooke,  respL^  v. 
The  La  lance  Grosjean  Mfg.  Co., 
applt. 

Decided  Sept.,  1884. 

It  is  negligence  in  the  master  wlio  employs 
children  under  16  years  of  age  to  manage 
dangerous  machinery,  and  the  rule  that 
makes  all  employees  assume  the  risk  of  the 
employment  does  not  apply  to  infants  un- 
der the  prescribed  age  who  are  injured  in 
managing  dangerous  machinery  unless  such 
infant  by  his  or  her  negligence  contributed 
in  some  degree  to  the  injury. 

This  action  was  brought  to  re- 
cover damages  for  injuries  received 
by  a  child  under  16  years  of  age 
while  operating  a  machine;  being 
at;  the  time  of  the  injury  in  the 
employ  of  defendant. 

Judgment  was  entered  upon  ver- 
dict of  jury  in  favor  of  plaintiff 
and  defendant  appeals  therefrom. 

C.  J,  Patterson^  for  respt. 


Morris  &  Pearsall,  for  applt. 

Jleldy  That  in  the  case  of  Hickey 
V.  Taafe,  32  Hun,  7,  we  came  to 
the  conclusion  that  Chap.  122, 
Laws  of  1876,  applied  to  all  indus- 
trial occupations  in  which  children 
under  16  years  of  age  were  put  to 
attend  dangerous  pieces  of  ma- 
chinery ;  that  the  prohibition 
against  such  employment  of  chil- 
dren was  a  violation  of  a  rule  of 
safety  and  was  therefore  negligence 
in  the  master  ;  that  the  rule  which 
makes  all  employees  assume  the 
risks  of  the  employment  does  not 
apply  to  infants  under  the  pre- 
scribed age  who  are  injured  in 
managing  dangerous  machinery 
unless  such  infant  by  his  or  her 
negligence  contributed  in  some 
degree  to  the  injury.  This  case 
involves  no  new  principle  or  ques- 
tion essentially  different  from  the 
case  of  Taafe.  A  piece  of  machi- 
nery is  dangerous  within  the  mean- 
ing of  that  act  when  it  is  of  such 
strength  or  power  or  so  compli- 
cated that  it  is  improper  to  place 
an  immature  judgment  to  manage 
it,  and  when  an  error  either  in 
judgment  or  skill  will  cause  very 
violent  injury.  We  thought  that 
the  legislature  intended  to  forbid 
young  children  from  being  so  em- 
ployed. 

The  question  .of  the  contribu- 
tory negligence  of  the  plaintiff 
was  properly  sent  to  the  jury. 
There  was  some  evidence  tending 
to  show  an  imperfect  machine,  but 
as  the  court  charged  the  jury  that 
if  the  machine  was  dangerous  it 
was  negligent  in  the  defendant  to 
put  the  plaintiff  to  manage  it 
whether  it  was  in  repair  or  not. 
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there  would  necessarily  be  a  new 
trial  if  this  charge  was  wrong. 

Judgment  affirmed. 

Opinion  by  Barnard^  P.  J, ; 
DyJcman^  /.,  concurs. 


ATTORNEY    AND    CLIENT. 
FALSE  IMPRISONMENT. 

N.  Y^.  Superior  Court.  General 
Term. 

Miles  Gearon,  applt^  v.  The 
Bank  for  Savings,  impld.,  respt. 

Decided  April  7,  1884. 

The  client  is  not  liable  for  the  act  of  his  at- 
torney in  directing  the  sheriff  to  arrest  the 
wrong  person  under  a  warrant  of  attach- 
ment issued  in  the  action,  it  not  appearing 
that  such  client  gave  special  authority,  ex- 
press or  implied,  to  the  attorney  to  arrest 
such  person,  or  ratified  the  act  of  the  sher- 
iff in  so  doing. 

Appeal  by  the  plaintiff  from  a 
jndgment  in  an  action  for  false 
imprisonment,  dismissing  the  com- 
plaint on  the  merits  without  costs. 

An  order  was  made  in  a  certain 
action  in  the  Supreme  Court  in 
which  the  present  defendant  was 
plaintiff,  requiring  one  G.,  who  was 
one  of  the  defendants  and  also  at- 
torney for  another  of  the  parties 
thereto,  to  pay  certain  moneys  in 
his  possession  to  a  receiver  ap- 
pointed by  the  court.  Service  of 
this  order  was  made  on  a  person 
then  supposed  to  be  G.,  and  the 
money  not  being  paid  in  obedience 
to  this  order,  a  warrant  of  attach- 
ment was  issued  directing  the 
sheriff  to  attach  the  person  of  said 
G.  The  sheriff's  officer  applied  to 
the  attorneys  of  the  plaintiffs  in 
that  action  for  instructions,   and 


they  sent  with  him  one  of  their 
clerks  to  an  office  in  this  city, 
where  the  sheriff's  officer,  acting 
under  the  instructions  of  this  clerk, 
arrested  the  plaintiff  in  the  pres- 
ent action,  being  informed  by  said 
clerk  that  the  person  so  arrested 
was  said  G.,  and  plaintiff  was  held 
in  custody  by  the  sheriff  all  night 
and  until  the  next  morning,  when 
he  was  discharged  on  proof  that 
he  was  not  said  G.,  the  person 
named  in  the  attachment,  but  his 
brother,  M.  G.,  the  plaintiff  in  the 
present  action. 

There  was  no  evidence  of  any  spe- 
cial authority  from  the  plaintiff  in 
that  action  to  their  attorney  or  to 
the  sheriff  to  arrest  M.  G.  ;  nor 
was  there  any  subsequent  ratifica- 
tion by  the  bank  of  the  act  of  the 
sheriff,  or  of  their  attorneys,  after 
knowledge  of  that  event. 

M,  Oearon  and  Wm.H.Arnoux^ 
for  applt. 

Strong  &  Cadwalader,  for  respt. 

Held^  That  the  complaint  was 
properly  dismissed.  When,  after 
having  issued  execution,  the  at- 
torney undertakes  to  give  special 
directions  for  its  enforcement  in  a 
manner  not  warranted  by  the  lan- 
guage of  the  writ,  and  when  the 
officer  may  justly  decline  to  take 
the  responsibility,  in  the  absence 
of  indemnity,  the  client  can  be 
iield  only  on  proof  of  special 
authority  to  the  agent,  express  or 
implied,  or  of  subsequent  ratifica- 
tion, with  knowledge  of  the  facts. 
48  Super.  Ct.,  169.  This  marks 
out  the  limits  within  which  the 
plenary  power  of  the  attorney, 
under  his  ordinary  retainer,-  is 
confined. 
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The  attorneys  for  plaintiff  in  the 
former  action  caused  an  attach- 
ment issued  by  the  court  to  take 
the  person  of  G.  to  be  unlawfully 
executed  by  takinj^  the  person  of 
his  brother.  That  was  an  act  also 
outside  the  limits  of  their  employ- 
ment, and  for  which  their  clients 
were  not  responsible.  Indeed,  on 
the  issue  of  the  attachment  and  its 
delivery  lo  the  sheriff  for  execu- 
tion the  employment  of  the  attor- 
neys as  to  that  attachment  ceased. 
It  was  no  part  of  their  duty  to  in- 
struct the  sheriff  how  the  attach- 
ment should  be  executed. 

The  burden  of  proving  special 
instructions  from  the  defendants 
here  to  their  attorneys,  or  to  the 
sheriff,  to  arrest  the  plaintiff,  was 
on  the  plaintiff,  and  no  such  proof 
was  piven. 

Judgment  affirmed,  with  costs. 

Opinion  by  Freedman,  J. ; 
OOorman^  /.,  concurs. 


PARTNERSHIP.    ACCOUNT- 
ING. 

N.  Y.  Common  Plkas.    General 
Term. 

S.  Tolan,  applt,  v.  John  F. 
Carr,  respt. 

Decided  June  30,  1884. 

If  one  partner  by  a  secret  transaction  within 
the  line  of  the  firm's  business  derives  ^ 
private  benefit  to  the  detriment  of  the  firm, 
he  will  be  compelled  to  account  therefor. 

Appeal  by  plaintiff  from  judg- 
ment. 

Action  for  copartnership  ac- 
counting. 

The  parties  hereto  were  for- 
merly partners  as  dealers  in   lum- 


ber. At  that  time  defendant  made 
a  contract  with  the  firm  of  M.  & 
I.  H.  Murray. 

A  note  of  Tolan  &  Carr  (the 
firm  of  the  parties  hereto),  payable 
in  30  days,  for  a  part  of  the  pur- 
chase money,  was  delivered  to  the 
firm  by  defendant  at  the  time 
when  the  order  for  the  lumber 
was  given,  and  they  gave  defend- 
ant a  receipt  for  it.  It  was  a  con- 
tract  for  a  certain  quantity  of 
lumber,  and  the  amount  and  qual- 
ity were  specified.  In  May,  1880, 
following,  the  plaintiff  and  de- 
fendant agreed  upon  a  dissolution 
of  their  copartnership,  and  this 
contract  upon  which  there  had 
been  some  deliveries  was  among 
the  outstanding  contracts  of  the 
firm,  the  business  of  which,  after 
the  dissolution,  as  was  agreed 
upon,  was  to  be  settled  by  the  de- 
fendant Carr.  The  plaintiff  there- 
after, without  the  knowledge  of 
defendant,  and  in  bad  faith, 
induced  the  firm  of  M.  &  I.  H. 
Murray  to  repudiate  their  contract 
with  Tolan  &  Carr,  and  the  lumber 
that  should  have  been  delivered  in 
fulfillment  of  it  they  delivered  to 
the  plaintiff  Tolan  upon  an  al- 
leged individual  contract  there- 
upon entered  into  with  him,  and 
he  received  the  residue  of  the  lum- 
ber and  all  the  benefit  derived 
from  it. 

iSeaman  &  Conger^  for  applt. 

/.  H.  V.  Arnold^  for  respt. 

Held,  That  the  referee  was  right 
in  holding  that  the  plaintiff  should 
account  to  the  defendant  for  his 
(defendant's)  share  in  the  profits 
derived  from  the  purchase  by  and 
delivery  to  plaintiff  of  this  lumber. 
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The  contract  of  partnereliip  is 
one  of  mutual  interest,  respect, 
confidence  and  good  faith  ;  and  it 
is  a  familiar  rnlei  that  if  one  part- 
ner, by  a  secret  transaction  like 
this,  derives  a  private  benefit  to 
the  detriment  of  the  interest  of  the 
lirm,  he  will  be  compelled  in 
equity  to  account  for  it  to  the 
partnership.  61  N.  Y.,  126  ;  45 
id.,  318  ;  Story  on  Partnership,  c. 
9 ;  8  De  Gex,  McN.  &  G.,  787. 

Judgment  affirmed. 

Opinion  by  Daly^  Ch.  J.  ;  Lar- 
remore  and  Beach^  JJ.,  concur. 


FIRE  INSURANCE. 

N.  Y.  Supreme  Coukt.     General 
Term.     First  Dept. 

James  Jackson,  receiver,  respt^ 
V.  The  St.  Paul  Fire  and  Marine 
Ins.  Co.,  appU, 

Decided  May  9,  1884. 

When  a  policy  of  fire  insurance  declares  that 
any  misrepresentation  whatever,  either  in  a 
written  apphcation  or  otherwise,  shall  avoid 
the  policy,  the  fact  of  such  misrepresenta- 
tion is  entitled  to  have  the  same  effect, 
when  relied  upon  as  a  defence,  as  it  would 
have  if  the  defence  of  a  breach  of  warranty 
was  set  forth  in  the  answer. 

A  description  in  an  application  for  insurance 
of  the  property  to  be  insured  as  *'  a  story 
and  a  half  hard  finished  boarding  house 
building"  is  a  representation  that  both  the 
first  story  and  the  half  story  above  it  were 
hard  finished;  and  if,  in  fact,  only  the  first 
story  was  hard  finished,  while  the  half 
story  above  was  what  is  known  as  *'  cloth 
finished,"  such  description  is  a  misrepres- 
entation of  a  material  fact  which  avoids  the 
insurance. 

In  an  action  by  one  insurance  company 
against  another  on  a  policy  of  reinsurance 
isbued  by  the  latter,  the  reinsuring  com- 
pany is  not  estopped  from  setting  up  as  a 


defence  a  false  representation  made  by  the 
agent  of  the  first  insurance  company  and 
the  application  for  reinsurance  by  the  fact 
that,  in  an  actioii  by  the  assured  against  the 
first  company,  which  resulted  in  favor  of 
the  plaintiff,  and  in  the  defence  of  which 
counsel  for  the  reinsuring  company  took 
part,  the  same  false  representation  was  set 
up  as  a  defence  as  having  been  made  by  the 
assured. 

Appeal  from  judgment  recov- 
ered upon  trial  before  the  Court 
without  a  jury. 

Tlie  plaintiff,  who  was  the  re- 
ceiver of  the  Patterson  Fire  Ins. 
Co.,  brought  this  action  upon  a 
policy  of  reinsurance  issued  by  the 
the  defendant  to  the  Patterson 
Co.,  to  recover  the  amount  paid 
by  the  said  Co.  upon  the  policy  so 
reinsured  by  the  defendant.  The 
policy  of  reinsurance  provided 
that  '^any  false  representation  by 
the  assured  of  the  condition,  situ- 
ation, occupancy,  etc.,  of  the 
premises"  should  render  the  in- 
surance void,  and  the  answer  set 
up  as  a  defence  that  the  agent  of 
the  Patterson  Ins.  Co.  in  th^  ap- 
plication for  reinsurance  had  false- 
ly represented  the  property  to  be 
''a  story  and  a  half  story  hard 
finished  boarding  house  building." 
It  appeared  upon  the  trial  that 
only  the  first  story  of  the  building 
was  '*hard finished,"  i,  e.,  finished 
with  lath  and  plaster,  while  the 
half  story  above  was  finished  by 
having  muslin  stretched  over  the 
beams  and  covered  with  paper, 
which  was  known  as  *'  cloth  fin- 
ish," and  it  appeared  also  that 
this  was  a  fact  material  to  the 
risk,  for  the  insurance  of  which  a 
higher  premium  would  have  been 
exacted. 
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N,  B,  Hoxie^  for  applt. 
Preston  Stevenson^  for  respt. 

Held^  That,  although  no  breach 
of  warranty  was  alleged  in  the 
answer,  the  alleged  misrepresenta- 
tion concerning  the  condition  of 
the  building  was  relied  upon,  as  it 
could  be  under  the  policy,  as  a 
false  statement  by  way  of  defence, 
and  where  the  policy  has  declar- 
ed, as  was  done  in  that  of  the  de- 
fendant, that  any  misrepresenta- 
tion whatever,  either  in  a  written 
application  or  otherwise,  should 
avoid  the  policy,  the  fact  is  en- 
titled to  have  the  same  efifect,  when 
relied  upon  as  such,  as  it  would 
have  if  the  defence  of  a  breach  of 
warranty  was  set  forth  in  the  an- 
swer.    87  N.  Y.,  69. 

67  N.  Y.,  595,  distinguished. 

That  the  description  of  the  prop- 
erty to  be  insured  made  in  the  ap- 
plication for  reinsurance  was  in 
such  language  as  to  include  the 
whole  building,  and  to  convey  the 
impression  that  both  the  story  and 
the  halt  story  were  finished  in  hard 
finish,  and,  since  that  was  not  the 
case,  was  a  misrepresentation 
which  avoided  the  insurance  un- 
der the  terms  of  the  policy.  58 
Barb.,  325;  7  Hun,  659;  20  K  Y., 
52  ;  3  Seld.,  370. 

The  Patterson  Co  had  been  sued 
by  the  assured,  and  in  that  action, 
with  the  knowledge  and  consent 
of  this  defendant,  had  set  up  as  a 
defence  that  the  assured  had 
made  this  same  misrepresentation 
to  it,  and  in  the  defence  of  that 
action  counsel  for  this  defendant 
had  participated,  but  without  for- 
mally appearing  for  it.     That   ac- 


tion resulted  in  favor  of  the  plain- 
tiff therein,  and  it  was  claimed  by 
the  plaintiff  in  this  action  that  this 
defendant  was  concluded  thereby. 

Held,  That  even  if  this  defend- 
ant should  be  held  to  be  bound  by 
the  judgment  in  the  action  against 
the  Patterson  Ins.  Co.,  still  it 
would  not  be  concluded  from  ma- 
king the  defence  presented  by  it 
in  this  action,  for  such  defence 
was  entirely  distinct  and  different 
from  that  presented  and  consider- 
ed in  the  action  brought  against 
the  Patterson  Co.,  for  it  depended 
upon  the  fact  that  the  misrepre- 
sentation was  made  by  the  Pat- 
terson Fire  Ins.  Co.  itself  to  the 
defendant,  while  that  made  in  the 
action  against  the  Patterson  Fire 
Ins.  Co.  depended  wholly  upon  the 
alleged  fact  that  the  person  insur- 
ed had  made  a  similar  misrepres- 
entation to  the  Patterson  Co.,  and 
a  judgment  is  conclusive  upon  the 
parties  thereto  only  in  respect  to 
the  grounds  covered  by  it  and 
the  law  and  the  facts  necessary 
to  uphold  it.     44  N.  Y.,  1, 13,  14. 

Judgment  reversed  and  new 
trial  ordered. 

Opinion  by  Daniels^  J.;  HaigU, 
J.  concurred;  Dams,  P.  /.,  dis- 
sented upon  the  ground  that  the 
words'*story  and  ahalf  story  build- 
ing" related  to  and  were  only  a 
description  of  the  size  of  the  build- 
ing, and  the  words  "hard  finish- 
ed" did  not  necessarily  assert  tiiat 
the  building  was  so  finished 
throughout. 
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JOINDER.  PLEADING.  FALSE 
REPRESENTATIONS. 

N.Y.  Superior  Court.    General 
Term. 

Emily  De  Silvtjr,  respt,  v.  How- 
ard Holden,  appU. 

Decided  April  7,  1884. 

A  cause  of  action  that  defendant  by  false 
representations  induced  plaintiff  to  sign  a 
bond  for  the  payment  to  a  tliird  person  of  a 
certain  sum  of  money  and  a  mortgage  on  her 
real  estate  securing  it,  which  were  delivered 
to  such  third  person,  defendant  receiving 
and  retaining  the  money  therefor,  under 
Code,  §  484,  sub.  6,  may  be  joined  with  a 
cause  of  action  for  conversion,  since  plain- 
tiff had  a  property  m  the  bond  after  execu- 
lion  and  before  delivery  which  was  tor- 
tiously  taken  from  her  by  defendant. 

An  averment  that,  with  intent  to  deceive 
plaintiff,  defendant  falsely  and  fraudu- 
lently represented  certain  matters  of  fact  as 
to  his  property  and  financial  standing,  im- 
plies a  charge  that  defendant  knew  the 
representations  to  be  false,  the  matters  re- 
ferred to  being  presumably  within  his  per- 
sonal knowledge. 

Appeal  from  final  judgment  in 
favor  of  plaintiff,  entered  upon  an 
order  and  interlocutory  judgment 
overruling  defendant's  demurrer 
to  the  complaint. 

Deiendant  demurred  on  two 
grounds  :  1.  That  causes  of  action 
are  improperly  united.  2.  That 
the  allegations  as  to  the  first  al- 
leged cause  of  action  are  insuffi- 
cient, &c. 

The  first  cause  of  action  was, 
that  by  false  and  fraudulent  rep- 
resentations the  defendant  in- 
duced the  plaintiff  to  sign  a  bond 
conditioned  for  the  payment  of 
$1,700,  and  also  a  mortgage  upon 
plaintiff's  real  estate,  to  secure  the 
payment  of  the  bonds  which  were 
made  to  a  third  person  by  defend- 


ant's request,  to  whom  defendant 
delivered  them,  receiving  therefor 
from  the  third  person  $1,700.  The 
other  cause  of  action  was  for  the 
conversion  of  personal  property 
belonging  to  plaintiff. 

Appellant  contended  that  the 
joinder  is  not  justified  unless  by 
subdivision  6  of  §  484,  Code  Civ. 
Pro.,  that  provides  that  the  plain- 
tiff may  unite  causes  of  action  for 
injuries  to  personal  property;  that 
the  first  cause  of  action  was  not 
for  an  injury  to  personal  property. 

JE.  P.  Wilder^  for  applt. 

(7.  Bainhridge  Smithy  for  respt. 

Held^  That  there  was  no  mis- 
joinder. Fraud  is  a  wrong,  and  if 
a  party  thereby  obtains  from  an- 
other property  it  is  an  injury  to 
the  property  of  such  oth«r  in  the 
same  sense  precisely  as  though 
the  wrongdoer  had  taken  it  tor- 
tiously  and  converted  it.  69  Barb. , 
374.  The  bond  signed  by  the 
plaintiff  was  her  property,  and  the 
complaint  alleges  that  the  defend- 
ant obtained  it  from  her  by  false 
pretences.  This  only  affected 
personal  property,  for  the  mort- 
gage which  affected  the  real  prop- 
erty was  distinct  and  different 
from  the  bond.  She  had  a  prop- 
erty in  the  bond  after  she  signed 
and  before  it  was  delivered  to  the 
obligee  by  the  defendant.  12  N. 
Y.,  313. 

It  was  urged  that  the  complaint 
did  not  state  that  defendant  knew 
the  representations  made  by  him 
to  be  false. 

Held^  That  as  the  complaint 
averred  that,  with  intent  to  deceive 
and  defraud  the  plaintiff,  defend- 
ant falsely  and  fraudulently  stated 
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and  represented  certain  matters  of 
fact  as  to  his  own  financial  condi- 
tion and  as  to  property  owned  by 
him,  these  were  things  that  the 
law  would  presume  were  within 
his  knowledge,  and  such  aver- 
ments imply  a  charge  that  the  de- 
fendant knew  the  representations 
to  have  been  false,  or  that  he 
knowingly  made  them.  83  N.Y., 
28. 

Judgment  affirmed,  with  costs. 

Opinion  by  Sedgwick^  Ch.  J,  ; 
O'Oorman.  /.,  concurs. 


MURDER. 

N.  Y.  Supreme  Court.     General 
Term.     First  Dept. 

The    People,    respts.,    v.    Wil- 
liam Conroy,  applt. 

Decided  June  13,  1884. 

Conroy,  who  was  a  policeman  in  tlie  City  of 
New  York,  entered  a  saloon  in  thst  city  in 
the  evening  with  a  friend  for  the  purpose 
of  taking  a  drink.  He  was  peculiarly  sus- 
ceptible to  the  influence  of  liquor,  and  after 
drinking  a  glass  of  sherry,  became  quarrel- 
some. Tliis  mood  passed  over,  however, 
and  he  invited  the  persons  in  the  saloon  to 
drink,  which  they  did,  and  he  himself 
took  another  glass  of  sherry,  after  taking 
which  his  quarrelsome  humor  returned,  and 
he  became  involved  in  an  altercation  with 
a  person  present,  whom  he  knocked  down 
and  commenced  kicking.  The  others  in 
the  room  demanded  that  he  let  the  person 
up,  and  they  all  gathered  around  him. 
Conroy,  thereupon,  drew  his  policeman's 
club  and  his  revolver  also,  according  to 
some  witnesses,  and  most  of  the  persons  in 
the  saloon  retreated  into  an  adjoining  card 
room,  and  shut  a  glass  door  between  the 
rooms.  Conroy  then  broke  a  pane  of  glass 
in  this  door  with  a  blow  of  his  club,  and 
immediately  a  pane  was  broken  from  the 
other  side.  Conroy  then  fired,  or,  as  one 
witness  stated,  first  replaced  his  club,  threw 


back  his  coat,  and,  after  drawing  his  re- 
volver with  some  difficulty,  and  although 
seized  by  one  person  present,  who  exclaim 
ed,  '*  Don't  shoot.  Billy,  these  are  my 
friends!"  turned  partly  round,  and  quickly 
fired  in  the  direction  of  three  persons  stand- 
ing together,  hitting  one  of  them,  with 
whom  he  had  had  no  controversy,  in  the  ab- 
domen, inflicting  a  wound  from  which  he 
subsequently  died.  After  wounding  the 
deceased,  Conroy  arrested  him  and  took 
him  to  the  police  station,  where  he  stated 
that  he  had  arrested  him  for  being  drunk 
and  disorderly,  and  that  he  had  been  at- 
tacked by  a  crowd  and  his  prisoner  res- 
cued, and,  upon  being  asked  by  the  ser. 
geant  whether  the  man  was  shot,  answered, 
**  I  don't  know;  if  he  is  not,  it  is  not  my 
fault;  I  tried  hard  enough  to  shoot  him," 
Held,  No  evidence  of  such  a  ''deliberate and 
premeditated  design"  to  kill  as  to  consti- 
tute murder  in  the  first  degree. 

Appeal  from  a  judgment  of  the 
Court  of  General  Sessions  of  the 
County  of  New  York,  convicting 
the  defendant  of  the  crime  of  mur- 
der in  the  first  degree. 

The  defendant,  who  was  a  po- 
liceman in  New  York  City,  entered 
a  saloon  in  that  city  one  evening, 
in  company  with  a  friend,  for  the 
purpose  of  raking  a  drink.  He 
was  peculiarly  susceptible  to  the 
influence  of  liquor,  and  immedi- 
ately after  taking  a  glass  of  sher- 
ry, became  very  quarrelsome  and 
entered  into  an  altercation  with 
one  C.  who  was  in  the  saloon,  and 
offered  to  fight  any  one  present  for 
money.  This  mood  passed  over, 
however,  and  he  invited  every  one 
to  drink,  which  they  did,  he  him- 
self taking  another  glass  of  sherry. 
He  immediately  became  quarrel- 
some again,  and  disputed  the' 
amount  of  his  bill,  and  upon  ask- 
ing one  M  what  he  had  had  to 
drink,  and  upon  being  answered 
**  mixed  ale,''  called  M.  a  liar ;  and 
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upon  M.'s  retorting,  knocked  M. 
down  and  commenced  kicking 
him.  The  crowd  demanded  that 
M.  be  let  up,  and  gathered  around 
the  defendant.  M.  thereupon  got 
up  and  fled  from  the  saloon,  and 
the  defendant  drew  his  policeman's 
club,  and,  according  to  the  testi- 
mony of  some  witnesses,  his  revol- 
ver also.  Most  of  the  people  in  the 
saloon  here  retreated  into  an  ad- 
joining card  room  and  shut  a  glass 
door  between  the  rooms.  One  of 
them  protruded  his  head,  and 
Conroy  struck  at  it  with  his  club, 
missing  it  and  breaking  a  pane  of 
glass  in  the  door.  Immediately 
afterward  a  pane  was  broken  from 
the  other  side.  Conroy  drew  back 
and  fired,  or,  according  to  the  tes- 
timony of  one  witness,  first  re- 
placed his  club  in  his  belt,  threw 
back  his  coat,  and  with  some  dif- 
ficulty, according  to  the  testimony 
of  one  witness,  drew  his  pistol, 
and  although  seized  by  a  per- 
son present,  who  exclaimed, 
"Don't  shoot,  Billy;  these  are 
friends  of  mine,"  turned  partly 
round,  and  quickly  fired  in  the  di- 
rection of  three  persons  who  were 
standing  together  in  the  saloon, 
hitting  one  of  them,  with  whom  he 
had  had  no  previous  controversy, 
in  the  abdomen  and  inflicting  a 
wound  from  which  he  subsequent- 
ly died.  He  then  arrested  this 
wounded  person,  and  dragged  him 
to  the  police  station,  where  he 
stated  that  he  had  arrested  him 
for  being  drunk  and  disorderly, 
and  that  he  l)ad  been  attacked  by 
a  mob  and  his  prisoner  rescued, 
and  upon  being  asked. by  the  ser- 
geant whether  the  man  was  shot, 
Vol.  19.— No.  21a. 


answered :  "I  don't  know ;  if  he 
is  not,  it  is  not  my  fault;  I  tried 
hard  enough  to  shoot  him."  The 
defendant  was  indicted,  tried,  and 
convicted  of  murder  in  the  first 
degree  uniilersub.  1  of  §  183  of  the 
Penal  Code. 

WmF.  HowCy  for  applt. 

John  Vincent^  Asst.  Dist.  Atty., 
for  People. 

Held^  That  there  was  no  evi- 
dence to  justify  a  finding  of  '*  de- 
liberate and  premeditated  design" 
to  effect  the  death  of  any  person. 
That  it  is  palpable  either  that  the 
defendant  fired  without  mental 
concentration  upon  any  individual 
object,  but  recklessly  and  in  utter 
disregard  of  human  life;  or  that, 
fearing  an  attack,  he  acted  upon  a 
sudden  impulse  to  strike  terror 
into  the  crowd  by  firing  at  the  first 
person  who  stood  before  or  about 
him.  The  extreme  rapidity  of  his 
movements,  the  absence  of  threats, 
pre-existing  ill-will,  or  motive,  the 
presence  of  self-aroused  passion 
and  sudden  violence,  the  inappre- 
ciable space  of  time  between  the 
act  and  the  earliest  previous  mo- 
ment when  it  is  possible  to  assume 
the  flash  of  design;  the  unreason- 
ing, senseless  and  frenzied  condi- 
tion of  his  mind,  all  tend  abso- 
lutely to  exclude  the  idea  of 
deliberation.  29  Hun,  382  ;  88  N. 
Y.,  196  ;  91  N.  Y.,  211  ;  92  N.  Y., 
85  i  10  Abb.  N.  C,  261,  distin- 
guished. 

That  what  afterward  occurred 
gave  no  difi'erent  color  to  the  ac- 
tual transaction.  The  defendant's 
statements  at  the  police  station 
were  wholly  false  and  were  invent- 
ed as  an  excuse  for  his  mlscon- 
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duct  as  an  officer,  and  his  state- 
ment that  he  tried  hard  to  shoot 
the  deceased  was  not  intended  to 
be  anything  more  than  an  asser- 
tion that  he  tried  hard  to  do  his 
duty  as  against  a  mob  of  rescuers 
and  an  escaping  prisoner.  It  is 
not  to  be  detached  from  its  con- 
text and  distorted  into  an  admis- 
sion that  he  tried  hard  to  shoot 
the  deceased  while  he  sat  quietly 
in  the  saloon  at  the  time  he  was 
wounded. 

Judgment  reversed  and  new  trial 
ordered. 

Opinions  by  Davis,  P.  J.,  and 
Brady  and  Barrett,  J  J, ;  Brady, 
J.,  dissenting. 


CONTRACT. 

N.Y.  SuPREMK  Court.     General 
Term.     Second  Dept. 

S.  T.  Dauchy  et  al.,  applts.,  v. 
Wm.  H.  Tutt,  respt. 

Decided  Sept.,  1884. 

When  a  contract  has  not  been  fully  per- 
formed, a  payment  will  imply  no  change 
in  the  contract  or  bind  the  party  when  the 
payment  was  made  under  a  false  statement 
of  the  facts  or  even  a  mistaken  view  of 
them.  While  it  niay  be  that  the  pay- 
ment cannot  be  recovered  back,  such  pay- 
ment cannot  be  used  as  a  basis  for  recovery 
upon  the  contract  as  if  performed. 

Appeal  from  judgment  entered 
upon  the  report  of  a  referee  dis- 
missing the  complaint. 

Plaintiflfs  were  advertising 
agents.  Defendant  was  proprietor 
of  "Tutt's  Pills,"  and  under  a 
written  contract  employed  plain- 
tiffs to  advertise  his  pills.  The 
complaint  is  for  an  alleged  balance 


of  $4,169.60.     The  answer  alleges 
failure  to  perform  the  contract. 

By  the  contract  plaintiffs  were 
to  insert  defendant's  advertisement 
in  634  papers.  The  advertisement 
to  appear  in  ill  the  papers  in  three 
months,  and  the  position  of  the 
advertisement  to  be  next  to  read- 
ing matter  on  local  page.  Papers 
refusing  to  give  position  to  be  de- 
ducted at  the  average  price  or 
other  position  selected  at  defend- 
ant's option. 

Certain  payments  were  made  by 
defendant  to  plaintiffs  on  account. 
Certain  papers  refused  to  publish 
advertisement,  plaintiffs  offering 
goods  in  payment  instead  of  cash, 
and  in  other  papers  it  was  not 
published  for  the  prescribed  time. 

Morris  &  Pearsall^  for  applts. 

N.  cfe  M.  Niles,  for  respt. 

Held,  That  the  contract  which 
is  the  basis  of  the  action  is  an  en- 
tire contract.  No  claim  arises 
upon  it  until  it  is  substantially 
performed.  It  was  not  so  per- 
formed in  very  essential  particu- 
lars. The  advertisements  were  not 
inserted  within  the  stipulated  time 
and  in  the  full  number  of  papers, 
nor  published  the  full  agreed  time 
in  a  great  many  of  the  papers; 
nearly  five-sixths  of  the  papers 
published  short  time.  There  is 
evidence  in  the  case  from  which  it 
can  be  inferred  that  the  reason  so 
large  a  proportion  of  papers  failed 
to  publish  the  advertisement  is  to 
be  found  in  the  mode  of  payment 
offered  by  plaintiffs  ;  goods  instead 
of  cash. 

It  was  not  known  at  the  time  of 
payment  that  the  time  of  the  pub- 
lication was  short  in  those  papers 
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which  did  publish.  In  such  a  case 
the  payment  would  imply  no 
change  in  the  contract  or  bind  de- 
fendant when  the  payment  was 
made  under  a  false  statement  of 
the  facts  or  even  a  mistaken  view 
of  them.  While  it  may  be  that  the 
payment  cannot  be  recovered  back, 
snch  payment  cannot  be  used  as  a 
basis  for  recovery  upon  the  con- 
tract as  if  performed. 

Judgment  affirmed,  with  costs. 

Opinion  by  Barnard^  P.  J. ; 
Pratt  and  DyJcman^  JJ.y  concur. 


FRAUD.    CONTRACT. 

N.  Y.  SuPRKME  Court.    General 
Term.     Second  Dept. 

Hannah  Strong,  respt.y  v.  Ed- 
ward Strong,  applt. 

Decided  Sept.,  1884. 

An  action  at  law  will  always  lie  to  recover 
damages  for  a  fraud  without  an  offer  to 
return  the  property  received  under  the 
contract  which  was  induced  by  the  fraud. 
It  is  only  when  an  action  in  equity  is 
brought  to  set  aside  the  contract  for  fraud 
that  there  must  be  a  restoration  of  what- 
ever was  received  under  it. 

Appeal  from  judgment  entered 
upon  report  of  referee  for  $8,154.61. 

This  action  was  brought  to  re- 
cover $10,000  for  fraud  and  deceit 
alleged  to  have  been  practiced  by 
defendant  upon  plaintiff,  by  get- 
ting her  to  accept  his  note  for 
$6,000,  for  the  purpose  of  reliev- 
ing himself  from  criminal  liability, 
and  in  payment  of  a  portion  of  the 
balance  due  her  from  defendant  as 
executor  of  her  father^s  estate, 
and  obtaining  a  release  from  her 
of  her  claim  against  him  as  such 
executor. 


Defendant  in  his  answer  denies 
the  alleged  fraud,  and  sets  up  the 
making  of  the  decree  by  the  sur- 
rogate on  final  accounting,  by 
which  defendant  was  released  and 
discharged  of  and  from  all  liabil- 
ity to  plaintiff,  and  that  said  pro- 
ceedings and  decree  were  a  bar  to 
this  action  ;  and  as  a  further  de- 
fense defendant  alleges  that  plain- 
tiff never  returned  or  offered  to 
return  property  received  under 
the  settlement.  Defendant  also 
pleaded  his  discharge  in  bank- 
ruptcy. 

L.  D,  Fredericks^  for  applt. 

Brown  &  Dykman^  for  respt. 

Held,  That  an  action  at  law  will 
always  lie  to  recover  damages  for 
a  fraud  without  an  offer  to  return 
the  property  received  under  the 
contract  which  was  induced  by  the 
fraud  ;  it  is  only  when  an  action  in 
equity  is  brought  to  set  aside  the 
contract  for  fraud  that  there  must 
be  a  restoration  of  whatever  was 
received  under  it.  The  action 
seeks  to  put  the  parties  back  in 
the  position  they  severally  occu 
pied  before  the  fraudulent  con  tract 
was  made.  The  action  at  law  is 
based  upon  a  different  principle. 

The  damages  recovered  for  the 
fraud,  with  the  property,  received, 
makes  the  parties  even.  There  is 
no  basis  for  the  claim  that  the 
principle  of  res  adjudicata  will 
protect  the  defendant.  The  claim 
which  plaintiff  made  against  the 
defendant  was  one  growing  out  of 
her  rights  in  her  father's  estate, 
of  which  defendant  was  executor. 
The  decree  was  based  upon  the  set- 
tlement of  the  parties.  Defendant 
'  was  to  convey  certain    lands  to 
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plaintiff  and  pay  $6,000  in  one 
year  fronoi  the  settlement.  Upon 
this  arrangement  the  decree  was 
entered.  The  decree  will  not  be 
held  to  have  the  effect  to  establish 
that  the  settlement  was  illegal,  be* 
caase  upon  the  account  rendered 
nothing  appeared  to  be  due  plain- 
tiff from  her  father's  estate.  Upon 
the  settlement  plaintiff  was  satis- 
fied and  the  decree  was  entered  as 
defendant  wished,  and  not  as  she 
claimed  it  would  have  been  if  she 
had  not  been  paid. 

The  only  question  left  is  one  of 
fact.  Did  defendant,  to  induce 
the  settlement,  make  a  false  state- 
ment as  to  his  condition  and  sol- 
vency, and  did  plaintiff,  relying 
upon  the  falsehoods,  accept  the 
offer  made  by  defendant?  Upon 
this  question  the  preponderence  of 
testimony  is  in  favor  of  plaintiff. 

Judgment  affirmed. 

Opinion  by  Barnard^  P.  J. ; 
Pratl^  J.,  concurs;  Dykman^  J., 
not  sitting. 


NEGLIGENCE.    MASTEK  AND 
SEKVANT. 

N.Y.  SuPRKMK  Court.    General 
Term.    Second  Dept. 

Patrick  Murphy,  Jr.,  an  infant, 
by  guardian,  applL^  v.  William 
H.  Mairs,  respt. 

Decided  Sept.,  1884. 

Plaintiff  was  about  twelve  years  of  age  and 
was  employed  in  defendant's  factory  where 
wall  paper  is  made.  On  November  29, 
188*3,  lie  was  working  at  heavy  machinery 
and  his  hand  was  caught  in  it  and  crushed 
so  badly  as  to  necessitate  partial  amputa- 
tion. An  issue  was  made  upon  the  ques- 
tion whether  or  not  InBtniction  had  been 


given  to  the  boy  as  to  how  he  was  to  do  the 
work.  Hdd,  That  this  was  a  question  for 
the  jury  without  regard  to  the  statute. 

Appeal  from  judgment  of  non- 
suit at  Circuit. 

Action  to  recover  for  injuries 
received  by  plaintiff  while  in  de- 
fendant's employ. 

A  boy  twelve  years  of  age,  ig- 
norant of  machinery,  was  put  to 
work  washing  cloths  upon  a  pow- 
erful machine  in  motion  and  with- 
out instruction.  When  it  was 
desirable  to  change  the  pattern  the 
old  coloring  had  to  be  washed 
from  the  cloths,  and  this  was  done 
while  the  machine  was  in  motion 
by  throwing  cups  of  hot  water  on 
the  moving  cloths.  The  cup 
slipped  from  the  boy's  hand,  and 
in  the  effort  to  reclaim  it  he  was 
caught  in  the  machine  and  lost  bis 
hand. 

W.  Howard  Waity  for  applt. 

Charles  J,  Patterson^  for  respt. 

Held,  That  the  question  of  the 
effect  of  Ch.l22,Laws  of  1876, which 
provides  that  the  employment  of 
children  under  sixteen  years  of 
age  in  any  business  dangerous  to 
the  life  and  limb  of  such  child  shall 
be  a  misdemeanor  was  passed  upon 
by  the  court  in  Hickey  v.  Taafe, 
32  Hun,  7 ;  19  W.  Dig.,  67.  It 
was  held  that  the  statute  in  ques- 
tion made  a  new  rule  of  duty  to 
be  observed  by  employers  for  the 
protection  of  children.  That  a 
violation  of  the  statute  made  the 
employer  liable  for  injuries  re- 
ceived by  a  child  employed  in  the 
forbidden  business  if  the  child  was 
free  from  negligence. 

It  has  long  been  the  rule  that 
when  a  child  is  employed  on  a 


Digitized  by 


Google 


NEW  YORK  WEEKLY  DIGEST. 


493 


dangerous  business  without  in- 
struction as  to  the  danger  to  be 
avoided  and  as  to  the  manner  of 
working  safely  it  is  a  breach  of 
duty  on  the  part  of  the  employer. 
Under  each  of  these  principles 
plaintiff  was  entitled  to  go  to  the 
jury.    See  also  19  W.  Dig.,  436. 

If,  therefore,  the  jury  find  that 
the  employment  was  dangerous  to 
the  life  and  limb  of  the  child,  neg- 
ligence was  made  out  under 
Hickey  v.  Taafe  against  defendant 
without  regard  to  the  fact  whether 
instruction  was  given  or  not  of  the 
danger  to  be  apprehended. 

Judgment  reversed  and  new 
trial  granted,  costs  to  abide  event. 

Opinion  by  Barnardy  P.  /.  / 
Dykman  and  Pratt^  JJ.,  concur. 


WILL.     LEGACY. 

N.  Y.  Supreme  Court.    General 
Term.    Second  Dept. 

William  E.  Mapes,  County  Trea- 
surer, respt.^  V.  The  American 
Home  Missionary  Society,  impld., 
appUs, 

Decided  Sept.,  1884. 

A  YoluDtary  ud incorporated  association  can- 
not, under  the  law  of  tliis  State,  take  a 
legacy  given  to  it  under  the  will  of  a  per- 
son domiciled  in  Connecticut,  notwith- 
standing under  the  laws  of  that  State  the 
bequest  would  be  good  and  the  legatee 
could  take.  The  capacity  of  the  legatee  to 
take  and  receive  the  bequest  is  to  be  deter- 
mined by  the  laws  of  the  State  of  New 
York  and  not  by  the  laws  of  the  State  of 
Connecticut. 

This  is  an  appeal  by  defendant, 
The  American  Home  Missionary 
Society,  from  that  part  of  the  judg- 
ment that  provides  that  The  Amer- 
ican Home  Missionary  Society  is 


incapable  of  taking  the  legacy  be- 
queathed to  it  by  the  will  of  Gil- 
bert G.  Waterbury,  deceased.  The 
testator,  Gilbert  G.  Waterbury, 
died  in  1866,  and  was  at  the  time 
of  his  decease  a  resident  of  Con- 
necticut. 

By  the  ninth  clause  of  the  will 
the  testator  gave  all  his  remaining 
estate  to  Benjamin  Waterbury  in 
trust  to  pay  income  to  testator's 
wife,  Naomi  Waterbury,  during 
her  natural  life. 

By  the  tenth  clause  the  will  pro- 
vided that  ''at  the  decease  of  my 
said  wife"  the  remaining  estate 
should  be  divided  into  three  equal 
parts,  one  part  to  be  applied  to  the 
charitable  uses  and  purposes  of 
said  society. 

At  the  time  of  the  execution  of 
the  will  and  for  several  years  after 
the  testator's  decease,  The  Amer- 
ican Home  Missionary  Society  was 
unincorporated  (being  incorpora- 
ted in  1871),  and  had  its  domicile 
in  New  York. 

The  testator's  wifip,  Naomi  Wa- 
terbury, died  in  1882. 

The  following  provision  is  con- 
tained in  the  General  Statutes  of 
the  State  of  Connecticut,  in  force 
at  the  time  of  and  ever  since  the 
decease  of  testator,  viz. : 

''All  estates  that  have  been  or 
shall  be  granted  for  the  mainte- 
nance of  the  ministry  of  the  gos- 
pel, or  of  schools  of  learning,  or 
for  the  relief  of  the  poor,  or  for 
any  other  public  or  charitable  use, 
shall  forever  remain  to  the  uses  to 
which  they  have  been  or  shall  be 
granted,  according  to  the  true  in- 
tent and  meaning  of  the  grantor, 
and  to  no  other  use  whatever." 
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The  question  presented  by  this 
appeal  is  whether  the  capacity  of 
The  American  Home  Missionary 
Society  to  take  the  bequest  was  to 
be  determined  by  the  laws  of  this 
State,  or  by  the  laws  of  the  State 
of  Connecticut.  Also,  whether  the 
property  so  given  vested  at  the 
death  of  testator  or  took  eflfect  at 
the  death  of  the  life  beneficiary* 

Nanny  &  Mead^  for  respt. 

J.  B.  &  H,  P.  Wild,  for  applt. 

Held,  That  the  property  given 
by  the  tenth  clause  of  the  will 
vested  at  the  death  of  testator. 
The  words  '*at  the  decease  of  my 
said  wife"  have  long  been  held  to 
indicate  a  vested  remainder  with 
the  time  of  payment  in  possession 
postponed  until  the  future  event 
happens.  52  N.  Y.,  118.  Unless, 
therefore,  the  property  given  by 
this  clause  passed  to  some  one  per- 
son or  corporation  it  went  to  the 
next  of  kin  of  deceased. 

As  an  unincorporated  associa- 
tion The  nome  Missionary  Society 
could  not  take  by  our  laws,  46  N. 
Y.,  144;  88N.Y.,  357. 

By  the  statute  of  Connecticut 
this  bequest  is  good  ;  by  our  law 
it  is  not ;  and  which  controls  in 
respect  to  this  bequest  ?  The  gen- 
eral rule  is  that  while  the  execu- 
tion of  the  will,  the  capacity  of 
the  testator  and  the  construction 
of  the  instrument,  is  governed  by 
the  law  of  the  domicile  of  the  tes- 
tator, yet  the  law  of  the  domicile 
of  the  legatee  govern  the  validity 
of  the  bequest.  43  N.  Y.,  424. 
That  case,  does  not,  however,  seem 
to  determine  the  question  here.  A 
testator  in  New  York  gave  per- 
sonal property  to  corporations  en- 


titled to  take,  in  Pennsylvania, 
and  the  bequests  were  held  good. 
It  was  stated  in  the  opinion  that  a 
bequest  bad  at  the  place  of  domicile 
of  testator  would  be  bad  every- 
where. The  bequest  was  not  bad 
in  New  York  then,  nor  is  the  be- 
quest bad  in  the  present  casein 
the  place  of  testator's  domicile. 
The  question  seemed  to  turn,  there- 
fore, solely  upon  the  power  of  the 
legatee  to  take.  The  treasurer 
cannot  take  because  the  fund  is  to 
be  applied  to  the  charitable  uses  of 
the  society  ''under  its  direction." 
Unincorporated  associations  can- 
not be  a  trustee.     14  N.  Y.,  380. 

A  voluntary  association  for  char- 
itable purposes  cannot,  under  the 
law  of  this  State,  take  a  legacy 
given  to  it.  1  Keyes,  561 ;  46  N. 
Y.,  144. 

Subsequent  incorporation  does 
not  give  effect  to  a  legacy  to  an 
association  unincorporated  at  the 
testator's  death.    46  N.  Y.,  144. 

The  gift  was,  therefore,  ineflS- 
cient,  and  the  title  passed  to  tlie 
next  of  kin  at  testator's  death 
and  the  representatives  of  such  of 
them  as  have  since  died. 

Judgment  affirmed,  with  costs. 

Opinion  by  Barnard^  P.  /.; 
Pratt  and  Dykman^  JJ.y  concur. 


UNDERTAKING.       CODE    OF 
CRIMINAL  PROCEDURE. 

N.Y.  Supreme  Court.    Genkbal 
Term.    Second  Dept. 

The  Board  of  Corrections  and 
Charities  of  Kings  County  v. 
Philip  Hammill  et  al. 

Decided  Sept.,  1884. 


Digitized  by 


Qoo^Qi 


NEW  YORK  WEEKLY  DIGEST. 


495 


An  undertaking  executed  in  any  other  case 
or  manner  than  such  as  are  provided  by 
law  are  void. 

A  bond  taken  for  a  greater  sum  than  required 
by  the  order  of  the  magistrate  of  a  person 
declared  a  disorderly  person  under  §§  809, 
900  and  901  of  the  Code  of  Criminal  Pro- 
cedure is  void. 

Philip  Hammill  was  declared  a 
disorderly  person  and  required  to 
give  an  undertaking  in  the  sum  of 
two  hundred  and  fifty  dollars  for 
his  good  behavior  toward  the  peo 
pie  for  one  year  and  that  he  pay 
$7  weekly  for  the  support  of  his 
wife  for  one  year,  as  provided  by 
Chapter  395,  Laws  of  1871,  amend- 
ed by  Chapter  171,  Laws  ot  1882, 
applicable  to  Kings  Connty.  The 
bond  taken  was  in  five  hundred 
dollars. 

This  action  was  commenced  up- 
on the  bond  and  judgment  recov- 
ered therein  in  excess  of  the  proper 
penalty  of  the  bond,  from  which 
judgment  this  appeal  is  taken. 

iteld^  That  obligations  taken  in 
any  other  case  or  manner  than 
such  as  are  provided  by  law  are 
void.     2  R.  S.,  286,  §  59. 

The  law  requires  a  bond  "in 
such  sum  as  such  justice  of  the 
peace  shall  direct  with  good  and 
sufficient  surety "  for  those  pur- 
poses. 

The  order  is  the  only  basis  for 
the  bond  and  a  bond  in  excess  of 
the  order  is  void  under  the  statute 
above  cited. 

The  sum  mentioned  in  the  order 
limits  the  powers  of  the  officer; 
and  if  he  exacts  an  undertaking 
for  a  greater  sum  the  undertaking 
is  clearly  within  the  statute  and 
void.  84  N.  Y.,  222 ;  80  id.,  202. 
The  surety  can  only  be  held  for 


the  penalty  of  a  bond,  and  if  a 
proper  penalty  had  been  inserted 
in  this  bond  the  recovery  would 
exceed  it.  The  excess  of  the  pen- 
alty of  the  bond  beyond  the  order 
requires  a  reversal  of  the  judg- 
ment. 

Judgment  reversed,  with  costs. 

Opinion  by  Barnard^  P.  J.; 
Dykman^  J".,  concurs;  Pratt ^  J.j 
not  sitting. 

DEPOSITIONS. 

N.  Y.  Supreme  Coukt.    General 
Term.     Second  Dept. 

John  C.  Wallace,  respt.,  v. 
William  S.  Wallace,  applt. 

Decided  Sept.,  1884. 

In  order  to  authorize  an  order  for  the  exami- 
nation of  a  party  before  trial,  under  %  870 
of  Code,  an  aflldavit  must  be  presented 
showing  the  facts  making  the  testimony 
material  and  necessary  for  the  party  mak- 
ing the  examination.  An  affidavit  stating 
that  the  testimony  of  such  party  "  is  ma- 
terial and  necessary  to  deponent  for  the 
prosecution  of  this  action,  and  in  order  to 
avoid  the  deponent's  being  surprised  on  the 
trial  of  this  action  by  unexpected  testi- 
mony" from  the  said  party,  is  insufficient. 

Appeal  from  order  requiring  de- 
fendant to  appear  and  be  exam- 
ined as  a  witness  before  trial  on 
behalf  of  plaintiff. 

This  action  was  brought  to  re- 
cover a  portion  of  rent  of  a  farm 
which  defendant  has  collected  and 
claims  one  quarter  to  be  due  to 
him. 

The  answer  alleges  payment  and 
denies  any  indebtedness  to  plain- 
tiff in  any  sum. 

The  only  statement  in  the  affi- 
davit upon  which  said  order  was 
granted,  as  to  materiality  of  the 
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testimony  of  j)laintiflf,  is  ''  that 
the  testimony  of  said  William  S. 
Wallace  is  material  and  necessary 
to  deponent  for  the  prosecution  of 
this  action  and  in  order  to  avoid 
deponent's  being  surprised  on  the 
trial  of  this  action  by  unexpected 
testimony  from  the  said  William 
S.  Wallace." 

William  D.  Dickey^  for  respt. 

Daniel  Finn^  forapplt. 

Held,  That  the  aflBdavit  fails  to 
show  any  basis  for  an  order  to  ex- 
amine a  party  before  trial.  That 
no  fact  is  given  which  goes  to  show 
the  materiality  of  the  witness. 

The  examination  is  based  solely 
upon  a  desire  to  be  informed  what 
a  party  will  testify  to,  which  is 
not  the  object  of  the  provision  for 
the  examination  of  a  party.  16 
Hun,  53. 

Order  reversed,  with  costs. 

Opinion  by  Barnard,  P.  J,  ; 
Dykman  and  Pratt,  J  J.,  concur. 


MUNICIPAL  CORPORATIONS. 
LICENSE  FEES. 

N.  Y.  Common  Pleas.    General 
Term. 

The  Mayor,  &c.,  of  N.Y.,  applL, 
V.  Gustave  Miller,  respL 

Decided  June  30,  1884. 

Where  a  municipal  corporation,  or  a  depart- 
ment thereof,  is  authorized  to  make  laws 
relative  to  a  given  subject,  and  to  require 
of  thos".  desiring  to  do  any  act  or  transact 
any  business  pertaining  thereto  to  obtain 
a  license  therefor,  .the  reasonable  cost  of 
granting  such  license  may  be  charged  to 
the  person  desiring  it,  although  such  pow- 
er IS  not  expressly  granted  by  the  Legisla- 
ture. 

Appeal  by  plaintiff  from  judg- 


ment. Action  to  recover  penalty. 
The  Consolidation  Act  of  1882, 
(sec.  456),  provides  that,  among 
other  explosive  and  combustible 
things,  no  ether  shall  be  manarac- 
tured,  stored  or  kept  for  sale  in 
the  city,  except  at  such  places,  in 
such  manner  and  in  such  quanti- 
ties as  shall  be  determined  by  the 
Board  of  Fire  Commissioners,  in 
the  exercise  of  their  discretion, 
under  a  permit  by  them  granted 
therefor,  and  which  is  subject  to 
be  revoked  at  any  time  by  the 
same  board.  The  Board  of  Fire 
Commissioners  established  r^nla- 
tions,  etc.,  and  authorized  the  is- 
suance of  permits  upon  the  pay- 
ment of  an  annual  license  fee  of 
$2.  Thereafter,  defendant  applied 
for  a  permit,  and  the  Fire  Com- 
missioners offered  to  grant  it  for  a 
year  upon  the  payment  of  said  fee, 
which  the  defendant  refused  to 
pay,  and  the  permit  was  not  issaed 
to  him.  This  action  was  then 
brought  to  recover  the  penally 
for  keeping  ether  upon  sale 
without  a  permit,  in  which  the 
Justice  gave  judgment  for  defend- 
ant, upon  the  ground  that  the 
Board  had  no  right  to  demand  a 
fee  of  $2. 

It  was  contended  by  respondent 
that  this  was  imposing  a  tax  for 
revenue,  which  the  corporation 
has  no  authority  to  do.  Appel- 
lant urged  that  it  was  simply  a 
reasonable  sum  for  defraying  the 
expense  attending  the  issue  and 
recording  of  the  license.  It  no- 
where appeared  what  disposition 
was  made  of  it. 

William  L.  FindZay,  for  applt. 

Wehle  <6  Jordan,  for  respt. 
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Held^  Tliat  the  jadgment  should 
be  reversed.  Whenever  a  inanici- 
pal  corporation  is  authorized  to 
make  laws  relative  to  a  given  sub- 
jecty  and  to  require  of  those  who 
desire  to  do  any  act  or  transact 
any  business  pertaining  thereto 
to  obtain  a  license  therefor,  the 
reasonable  cost  of  granting  spch 
licenses  may  be  properly  charged 
to  the  persons  procuring  them,  al- 
though the  power  to  do  so  is  not 
expressly  given  by  the  Legislature. 
39  Conn.,  140. 

The  regulation  was  for  the  se- 
curity and  safety  of  the  citizens  of 
New  York  against  fire,  and  the 
small  fee  charged  was  a  means  of 
regulation  and  control,  and  sim- 
ply a  reasonable  sum  for  defraying 
the  expense  attending  the  issuing 
and  recording  of  the  license.  82 
N.  Y.,  324 ;  7  How.,  82 ;  15  Ohio, 
626. 

The  Board  of  Fire  Commission- 
ers is  a  department  of  the  city 
government.  The  power  to  make 
the  regulation  was  given  to  them 
by  statute,  and  was  exercised  for 
the  security  and  protection  of 
those  living  within  the  municipal- 
ity. If  a  large  and  unreasonable 
amount  had  been  fixed  there 
would  be  some  ground  for  holding 
that  it  must  have  been  imposed  as 
a  tax  to  raise  revenue,  which  the 
Board  of  Fire  Commissioners  have 
no  authority  to  do,  but  it  is  too 
small  to  warrant  any  such  conclu- 
sion. 

The  cases  of  Dunham  v.Trustees, 
&c.,  5  Cow.,  468 ;  and  Mayor  v. 
Second  Ave.  R.  R.  Co.,  32  N.  Y., 
261,  are  clearly  distinguishable 
from  file  present  one,  where  the 
Vol.  1»— No.  21b. 


I)ermit  was  instituted  as  a  police 
regulation,  by  a  department  of  the 
city  government,  clothed  by  the 
State  with  authority  to  make  the 
regulation,  in  its  discretion,  and 
the  small  fee  of  $2  required  for  the 
permit  was  a  mere  incident  of  the 
regulation. 

Judgment  reversed  and  new  trial 
ordered,  with  costs  to  appellant  to 
abide  event. 

Opinion  by  Daly^  Ch.  J.;  Lar- 
remore  and  Beach^  JJ.^  concur. 


COMMON     CARRIER.       CON- 
DITION  PRECEDENT. 

N.  Y.  Common  Pleas.    General 
Term. 

Gustav  Hershberg,  appU^  v. 
William  B.  Dinsmore,  as  presi 
dent,  respt. 

Decided  May  22,  1884. 

A  provision  in  a  shipping  receipt  given  by  an 
express  company,  that  it  will  not  be  liable 
for  loss  or  damage  unless  the  claim  there- 
for is  presented  in  writing  within  thirty 
days  from  the  date  of  the  receipt,  etc., 
makes  it  necessary  to  show  such  presenta- 
tion, etc.,  as  a  condition  precedent  to  re- 
covery, whether  the  action  be  on  contract, 
or  for  conversion  based  on  erroneous  deliv- 
ery. 

Appeal  from  judgment  of  Dis- 
trict Court  in  favor  of  defendant. 

The  action  was  for  ''  damages  for 
non-delivery  of  goods."  On  No- 
vember 4,  1882,  at  Newark,  N.  J., 
one  Mercy  delivered  to  defendant's 
express  company  a  package  to  be 
shipped  to  plaintiffs  at  New  York, 
and  received  a  receipt  which  con- 
tained the  condition  that  in  no 
event  should  the  company  be  lia- 
ble for  any  loss  or  damage  unless 
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the  claim  therefor  should  be  pre- 
sented to  them  in  writing  within 
thirty  days  after  the  date  of  the 
receipt  in  a  statement  to  which 
the  receipt  should  be  annexed  ; 
the  package  was  not  delivered  to 
plaintiffs, but  through  error  was  de- 
livered to  some  person  unknown; 
no  claim  whatever  was  made 
on  the  company  within  thirty 
days,  but  a  claim  was  made  some 
months  afterward,  at  which  time 
the  delivery  book  of  the  company, 
which  would  show  to  whom  tlie 
package  had  been  delivered,  had 
been  lost. 

There  was  some  discussion  on 
the  appeal  as  to  whether  the  ac- 
tion was  for  breach  of  contract  of 
the  carrier  or  for  conversion  ;  and 
whether,  if  for  conversion,  the  car- 
rier could  avail  himself  of  the  con- 
dition in  the  contract  providing 
that  the  claim  for  loss  must  be 
made  within  thirty  days.  The  de- 
mand as  stated  in  the  return  was 
for  "damages  for  non-delivery  of 
goods." 

C  O.  Moritz,  for  applt. 

Blalchford^  OrUwold^  Seward 
&  Da  Costa^  for  respt. 

Heldy  That  though  it  has  been 
said  that  a  mere  non-delivery  will 
not  constitute  a  conversion,  and 
it  would  seem  that  the  plaintiff's 
action  is  therefore  stated  on  the 
contract,  70  N.  Y.,  400,  yet  it  is 
of  no  consequence  what  the  form 
of  action  is,  since  in  Smith  v.  Dins- 
more,  9  Daly,  188,  it  was  held  that 
in  an  action  for  conversion  the 
thirty  day  clause  in  the  shipping 
receipt  (which  clause  was  identi- 
cal with  the  one  now  before  us) 
was  available  to  the  carrier ;  that 


the  presentation  of  claim  for 
loss  within  the  time  specified 
was  a  condition  precedent  to  re- 
covery, and  unless  complied  with, 
the  action  against  the  carrier  could 
not  be  sustained.  That  casevas 
decided  upon  another  point,  but 
the  views  expressed  in  the  opiniun 
on^the  point  directly  involved  in 
the  present  case  are  in  conformity 
with  the  authorities.  21  Wall., 
264  ;  5  Phila.,  355 ;  64  Miss,  666; 
5  Hurl.  &  N.,  867. 

Judgment  affirmed,  with  costs. 

Opinion  by  J,  F,  Daly,  J.; 
Larremore  and  Van  Hoesen^  JJ-^ 
concur. 


TAXES.      MANDAMUS. 
LIMITATIONS. 

N.Y  Superior  Court.   General 
Term. 

People  ex  rel.  Mary  N.  Town- 
shend,  respLy  v.  Artemas  Cady, 
Clerk  of  Arrears,  applL 

Decided  June  16,  1884. 

A  maDdamus  lies  to  compel  a  tax  officer  to 
receive  a  tax,  although  more  than  ten  years 
have  elapsed  since  the  right  to  pay  the  tax 
accrued  and  the  tax  oflScer  pleads  the  Stat- 
ute of  Limitations. 

The  tax  once  proved  to  exist  will  be  presumed 
to  continue  to  exist,  and  being  a  lien  on 
the  properly  until  paid,  Ch.  881,  Laws  1871, 
§  1,  the  right  to  remove  the  lien  continues 
also. 

Appeal  from  an  order  and  judg- 
ment awarding  the  relator  a  per- 
emptory mandamus,  compelling 
the  appellant  Cady,  as  Clerk  of 
Arrears,  to  accept  certain  arrears 
of  taxes  for  the  years  1861,  1863, 
1866,  1867  and  1868. 

Respondent  alleged  the^wner- 
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ship  of  the  property,  the  assess- 
ment of  taxes  in  the  years  men- 
tioned above ;  that  said  taxes  re- 
main unpaid;  that  they  were  a 
lien  on  her  land ;  that  she  ha4 
tendered  appellant  the  amount  of 
such  taxes  and  the  accrued  inter- 
est, and  that  he  had  refused  to 
accept  the  same.  The  appellant 
denied  that  said  taxes  remain  un- 
paid, and  admitted  the  other  al- 
lefrations,  and  pleaded  the  Statute 
of  Limitations. 

Appellant  moved  to  dismiss  the 
writ  because,  so  far  as  it  related  to 
the  taxes  of  1861  and  1862,  more 
than  twenty  years  had  elapsed 
since  they  were  imposed  and  that 
the  presumption  of  law  was  they 
were  paid,  and  also  because  there 
is  no  proof  the  taxes  were  unpaid. 
He  also  moved  for  verdict  on  the 
ground  stated  in  his  answer  that 
ten  years  had  elapsed  since  the 
ri^ht  to  pay  the  taxes  accrued. 
The  appellant's  motions  were  de- 
nied, to  which,  and  also  to  the 
court's  ordering  a  verdict  for  the 
relator,  he  excepted. 

Oeorge  P.  AndrewSy  Counsel  to 
the  Corporation,  and  John  J, 
Townsendy  for  applt. 

John  Tow7ishendj  for  respt. 

Held^  That  as  it  is  admitted 
that  these  taxes  once  existed,  in 
the  absence  of  proof  to  the  con- 
trary, it  must  be  presumed  that 
they  continue  to  exist.  The  Stat- 
ute of  Limitations  does  not  dis- 
charge the  debt;  it  simply  bars  the 
remedy  on  the  debt.  14  N.Y.,  20. 
It  does  not  dispense  with  the  per- 
formance of  the  contract.  It  is 
for  this  reason  that  such  statutes 
have  been  held  not  to  impair  the 


obligation  of  the  contract.  .  4 
Wheat.,  207.  It  raises  a  bar  to 
the  action,  which  bar  the  obligor 
may  use  if  he  sees  lit.  It  is  per- 
sonal to  him  as  a  defense. 

further  held.  That  a  mandamus 
will  lie  to  compel  the  the  tax  offi- 
cer to  receive  the  tax.  92  N.  Y., 
691-fi.  It  is  a  right  inherent  in 
the  owner  of  the  fee  to  have  alien 
on  his  property  removed,  and  these 
taxes  are  a  lien  on  this  property 
until  paid.  Laws  1871,  Chap.  381, 
§  1.  This  right  continues  while 
the  lien  continues,  and  therefore 
an  action  or  proceeding  to  enforce 
this  continuing  right  is  not  barred 
by  the  Statute  of  Limitations. 
SON.  Y.,  343. 

Judgment  and  order  affirmed, 
with  costs. 

Opinion  by  Trtiax^  J.;  Sedg- 
wicky  Ch.  J.,  concurs. 


SECURITY  FOR  COSTS. 

N.  Y.  Superior  Court.  General 
Term. 

Ann  Fitzsimmons,  applt. ^  v.  Mi- 
chael Curley,  respt. 

Decided  June  16,  1884. 

Where  defendaDt  proceeds  to  trial  without 
applying  for  security  for  costs  from  plain- 
tiff, he  thereby  waives  his  right  in  that  re- 
gard. 

To  compel  plaintiff  to  give  security  for  costs 
on  the  ground  of  non  residence,  it  must  be 
sliown  that  when  the  action  was  begun  he 
was  a  person  residing  out  of  the  State, 
§  8268,  Code,  or  that  he  ceased  to  be  a  resi- 
dent of  the  Slate  after  the  commem^ement 
of  the  action,  g  8269. 

Appeal  from  order  requiring  se- 
curity for  costs  on  the  ground  of 
non-residence. 
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.There  was  no  evidence  that  plain- 
tiff was  not,  at  the  commencement 
of  this  action,  a  resident  of  this 
State.  Defendant  swore  that  one 
Johnson  told  him  that  plaintiff  was 
living  in  the  State  of  California, 
and  had  been  living  there  for  years. 
Mr.  Bennett  said  that  plaintiff  re- 
sided in  this  State  np  to  abont  a 
year  ago,  when,  he  is  informed, 
she  left  on  a  visit  to  Portland,  Ore- 
gon, and  that  she  was  expected 
back  soon  to  resume  her  business 
as  domestic,  it  thns appearing  that 
she  was  a  resident  of  New  York 
when  the  action  was  commenced. 
The  only  evidence  that  she  has 
ceased  to  be  a  resident  since  the 
commencement  of  the  action  is  the 
statement  of  Johnson  to  defend- 
ant. In  answer  to  that,  McNeil 
informed  Mr.  Bennet  that  she  is 
expected  to  return  to  New  York 
soon,  and  was  away  on  a  visit. 

A.  PapCy  for  applt. 

Starr  &  Hooker y  for  respt. 

Held,  That  it  does  not  sufficient- 
ly appear  that  plaintiff  is  a  non- 
resident. In  order  to  require  the 
plaintiff  to  give  security  for  costs, 
it  must  appear,  either,  first  that 
she  was,  when  the  action  commen- 
ced, a  person  residing  without  the 
State  (Code,  §3268),  or  second  that 
after  the  commencement  thereof 
she  ceased  to  be  a  resident  of  the 
State,  §3269,  Code  Civ.  Pro. 

Defendant  by  proceeding  with 
the  trial  waived  his  right  to  the 
security.  So  far  as  appears,  he 
knew  all  the  facts  he  has  stated  in 
his  affidavit  prior  to  commencing 
the  trial,and  knowing  all  those  facts 
he  proceeded  therewith  and  did 
not  make  this  application  until  the 


judge  had  suspended  the  trial  and 
ordered  certain  issues  to  be  tried 
by  a  jury.  It  was  then  too  late. 
3  Civ.  Pro.  Rep.,  432. 

Order  reversed  and  motion  de- 
nied, with  $10  costs  and  disbarse- 
ments. 

Opinion  per  curiam  ;  Sedgwick, 
Oh.  •/.,  and  Ingrahamy  J.y  present. 


EXAMINATION  OF   PERSON. 

N.Y.  Superior  Court.   General 
Term. 

Leo  Newman,  applLy  v.  Third 
Avenue  RR.  Co.,  respt 

Decided  June  16,  1884. 

The  Court  has  no  power  to  compel  a  plaintiff 
who  sues  for  damages  from  personal  inja- 
ries  to  submit  his  body  to  an  examination 
by  a  physician,  for  the  purpose  of  proving 
his  physical  condition  on  the  trial. 

Appeal  by  plaintiff  from  order 
denying  motion  to  vacate  order  for 
examination  of  plaintiff  before 
trial. 

Action  for  damages  for  personal 
injuries  from  negligence. 

The  order  also  directed  that  the 
*^  examination  ad  to  the  physical 
and  bodily  condition  of  the  plain- 
tiff be  by  an  actual  inspection  ot 
the  plaintiff's  body  and  person. 
Such  inspection  and  examination 
of  plaintiff's  body  to  be  conducted 
and  made  by  such  physician  as 
may  be  procured  to  attend  herein 
by  the  defendant,  and  the  said 
physican  is  thereby  authorized  and 
empowered  to  make  such  inspec- 
tion and  examination." 

B.  Patterson^  for  applt. 

LavJterhach  &  Spingarn.  for 
respt. 
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Held,  That  no  anthorily  for  such 
examination  app^^ars  in  the  Code, 
and  if  it  exists  it  must  be  found  in 
the  inherent  power  of  the  Court. 

In  actions  for.dissolution  of  mar- 
riage on  the  ground  of  impotence, 
it  has  long  been  the  practice  of  the 
Court  of  Chancery  to  compel  the 
parties  when  necessary  to  submit 
their  person  to  an  inspection  by 
physicians  to  be  named  by  the 
Court,  but  such  an  inspection  was 
allowed  on  the  ground  of  necessity 
only.  3Phill.,325;5Paige,56tf.  The 
power,  however,  resting  in  neces- 
sity ends  where  the  necessity  ends, 
and  it  has  been  held  that  where 
the  party  has  been  examined  by 
physicians,  no  further  inspection 
will  be  ordered.  The  testimony 
of  the  physicians  will  be  taken.  1 
Hag.,  Ec.  R.,  523;  62  How,  334;  37 
Ohio  St.,  104;  44  Am.  Rep.,  659, 
disapproved. 

21  Hun,  268,  distinguished. 

The  exact  question  here  was  be- 
fore the  General  Term  of  the  Su- 
preme Court  in  Roberts  v.  Ogdens- 
burg  RR.  Co.,  29  Hun,  155,  and 
it  was  there  held  that  the  Court 
had  not  the  power  to  compel  such 
an  examination  as  is  here  asked, 
and  with  the  reasonings  and  con- 
clusions of  the  Court  in  that  case 
we  concur. 

Order  modified  accordingly,  with 
$10  costs,  and  disbursements  to 
appellant  to  abide  event. 

Opinion  by  Ingraham^  J.; 
Sedgwicky  Oh.  J.,  concurs. 


TAXES.     AWARD.     DEED. 


N.Y.  SuPEKioR  Court. 
Term. 


Genkral 


Mary  A.  King,  ^Qf.,  v.  The 
Trustees  of  St.  Patrick's  Cathe- 
dral, impld.,  etc.,  deft. 

Decided  June  16,  1884. 

Where  the  grantor  in  1871  conveyed  certain 
premises  by  full  covenant  warranty  deed, 
in  which  they  were  described  as  bounded 
by  the  site  of  nioomingdale  road,  which 
had  been  before  and  then  was  legally 
closed  as  a  public  highway,  said  deed  also 
conveying  all  the  right,  title  and  interest, 
if  any,  of  the  grantor,  in  so  much  of  the 
road  as  was  adjacent  to  the  premises,  and 
in  1880  an  award  of  damages  for  closing 
said  road  is  made.  Said  award  is  the 
property  of  the  grantor  and  does  not  pass 
under  the  deed. 

Submission  of  controversy  under 
§  1279,  Code  Civ.  Pro. 

On  April  25,  1871,  E.  King  and 
W.  H.  King  were  the  owners  of 
certain  laud  on  the  Bloomingdale 
road,  between  96th  and  97th  streets, 
in  the  city  of  New  York.  On  tliat 
day  this  propeity  was  conveyed 
by  them  by  deed,  containing  the 
usual  covenants,  to  R.  Brennan. 
Bloomingdale  road  was  closed  in 
March,  1868,  under  Chap.  697  of 
Laws  of  1867 ;  and  at  the  time  of 
the  closing,  such  property  was 
owned  by  said  E.  King  and  W.  H. 
King.  The  award  for  the  damage 
caused  by  closing  the  road  was 
made  in  December,  1880,  and  the 
amount  for  damage  to  said  lots 
$7,865.  Plaintiff  has  succeeded 
to  rights  of  E.  and  VV.  H.  King, 
and  defendants  have  succeeded  to 
the  rights  of  R.  Brennan.  The 
lots  in  the  deed  to  Brennan  were 
bounded  in  front  by  the  easterly 
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side  of  the  Bloomingdale  road. 
The  deed  also  conveyed  all  the 
right,  title  and  interest,  ''  if  any, 
in  and  to  so  mach  of  the  land  laid 
down  on  said  map  as  Tenth  ave- 
nae  and  96th  and  97th  streets,  and 
Bloomingdale  road,  as  is  adjacent 
to  the  land  and  premises"  so  con- 
veyed. 

The  qnestion  involved  was  as  to 
the  ownership  of  said  award. 

J,  A,  Deering,  for  plflfs. 

C.  E.  Miller,  for  def ts. 

Held,  That  plaintiff  was  entitled 
to  the  award.  At  the  time  of  the 
conveyance  by  Brennan,  Bloom- 
ingdale road  was  closed  as  a  pub- 
lic highway  by  authority  of  law. 
He  is  presumed  to  have  received 
his  deed  with  knowledge  of'  this 
fact,  and  to  have  paid  for  tlie 
property  conveyed  to  him  its 
value  with  the  road  closed.  There 
is  no  covenant  expressed  in  the 
deeds  to  him — and  one  cannot  be 
implied — that  would  give  him  an 
easement  and  right  of  way  over 
said  road,  and  it  cannot  be  said 
that  the  mere  mention  of  the  road 
in  describing  the  property  con- 
veyed, was  a  statement  of  its  act- 
ual existance  as  a  road,  upon 
which  the  grantors  are  liable  for 
damages. 

The  injury  was  done  at  the  time 
Bloomingdale  road  was  declared 
closed,  and  then  became  a  personal 
right  to  damages.  This  right  be- 
longed to  the  then  owner  of  the 
fee,  and  not  to  the  owner  when  the 
award  was  made.  The  use  of  the 
words  '*  tenements,  hereditament 
and  appurtenances,"  in  the  con- 
veyances to  Brennan  did  not  pass 


to  him  the  right  to  these  damages. 
43  Super.  Ct.,  426. 

Judgment  for  $7,865,  with  in 
terest  from  April  8,  1881  as  stipu 
la  ted. 

Opinion  by  TruaXy  J.;  Sedgwick. 
Oh.  J.^  and  O'Oorman^  J".,  concar 


TAX  SALE.      CLOUD  ON 
TITLE. 

N.  Y.  Superior  Court.  General 
Term. 

Mary  M.  Townshend,  respt,  v. 
Elihu  Williams,  appU, 

Decided  June  16,  1884. 

Where  the  adyertisement  of  a  tax  sale,  under 
Laws  1871.  ch.  881,  gives  notice  of  the  tale 
of  various  premises  descrilied  id  a  oertsin 
list,  upon  different  days  named  in  the  ad- 
vertisement, and  requiring  redemption  to 
be  made  on  other  days  therein  named, 
without  specifying  what  lots  are  to  be  re- 
deemed each  day,  a  lease  given  thereonder 
is  void. 

But  it  will  be  held  that  such  lease  has  enough 
presumptive  validity  to  constitute  a  clond 
entitle;  this  though  the  comptroller  his 
not  duly  given  the  certificate  provided  for 
in  §  16  of  said  act. 

Appeal  by  defendant  from  judg- 
ment entered  upon  findings  of  a 
judge  at  Special  Term. 

Action  to  have  a  certain  lease 
given  by  the  City  of  New  York 
upon  sale  of  premises  for  taxes, 
declared  to  be  a  cloud  upon  plain- 
tiff's title  thereto;  and  removed, 
upon  the  ground  that  though  such 
lease  was  valid  on  its  face  and 
under  Laws  1871,  chap.  381,  §4, 
was  presumptive  evidence  of  tl)6 
regularity  of  the  proceeding  under 
which  it  was  given,  yet  that  it  was 
in  fact  void,  proper  notice  of  sale 
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and  redemption  not  having  been 
given  prior  to  the  execution  there- 
of. The  advertisement  of  notice 
to  redeem  gave  notice  of  sales  of 
different  premises  described  in  a 
certain  list  on  the  16th,  16th,  18th, 
2l8r,  22d,  23d  days  of  December, 
1871,  and  required  redemption  to 
be  made  on  14th,  16th,  16th,  18th, 
21  St,  22d  and  23d  days  of  Decem- 
ber, 1873,  without  designating 
which  lots  were  to  be  redeemed 
each  day. 

One  objection  urged  upon  this 
appeal  is,  that  the  lease  and  the 
proceedings  to  it  are  invalid  upon 
their  face,  and  therefore  the  lease 
is  not  a  cloud  upon  the  title. 

Respondent  urged  that  the  lease 
itself  was  presumptive  evidence  of 
the  proceeding. 

Anderson  Pricey  for  applt. 

John  Townshend^  for  respt. 

Heldy  That  appellant's  objection 
was  untenable.  The  lease  has  such 
apparent  and  presumptive  validity 
that  the  plaintift  is  entitled  to  its 
removal,  but  in  fact  the  pleadings 
place  the  sole  defense  of  the  de- 
fendant upon  the  validity  of  the 
lease. 

Section  16,  chap.  381,  Laws  of 
1871,  declares  that  if  the  comp- 
troller be  satisfied  by  a  prescribed 
kind  of  affidavit,  that  notice  for 
redemption  had  been  duly  served, 
and  the  money  for  redemption 
shall  not  have  been  paid,  ^'he 
shall  under  his  hand  and  seal  cer- 
tify to  the  fact,  and  the  convey- 
ance shall  thereupon  become  ab- 
solute, and  the  owner  and  all  others 
interested  in  the  lands  and  tene- 
ments shall  be  barred  of  all  right 


thereto  during  the  term"  of  the 
lease.  In  the  present  case  the 
comptroller  signed  the  certificate, 
but  he  did  not  seal  it.  It  is  argued 
that  therefore  the  lease  was  not  a 
cloud  because  it  was  not  absolute. 

Held,  That  the  section  does  not 
avoid  the  lease,  but  it  is  valid  ex- 
cepting there  remains  a  right  of 
redemption.  The  statement  shows 
that  apparently  there  is  a  valid 
lease,  but  that  the  owner  of  the 
fee,  that  is  the  plaintiff,  has  a  right 
to  redeem.  She  has  a  right  to  have 
removed  the  appearance  of  this 
right  to  redeem,  as  well  as  the 
lease,  for  that  is  derogatory  to  her 
title.  The  immediate  right  is,  to 
have  removed  this  apparently 
valid,  but  really  invalid  lease. 

Judgment  affirmed,  with  costs. 

Opinion  by  Sedgwick^  Ch.  J.  ; 
IngraJiam  «A,  concurs. 


EXECUTION  AGAINST 
PERSON. 

N.Y.  Superior  Court.   General 
Term. 

Emma  De  P.  Sherwood,  applt.^ 
V.  Augustus  L.  Pierce,  respt 

Decided  June  16,  1884. 

Where  the  complaint  alleges  a  breach  of  a 
contract,  and  as  a  conclusion  thereto,  the 
conversion  of  the  property  forming  the  sub- 
ject of  the  contract,  and  judgment  is  taken 
in  default  of  appearance,  the  findings  fol- 
lowing the  complaint,  no  execution  against 
the  person  can  issue,  an  order  of  arrest  not 
having  been  obtained. 

Or  it  may  be  held  that  the  allegation  as  to 
conversion  is  mere  surplusage,  and  the  ac- 
tion is  to  be  deemed  one  not  authorizing  a 
judgment  upon  which  an  execution  against 
the  person  can  issue. 
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Appeal  by  plaintiff  from  order 
setting  aside  execution  against  the 
person  issaed  upon  a  judgment 
taken  on  default  of  appearance. 

The  complaint  averred,  and  the 
finding  of  the  judge  followed  such 
averments,  that  the  '^plaintiff  de- 
livered said  stock  to  the  defendant 
with  directions  either  to  collect 
the  amount  of  said  loan  at  once, 
or  sell  said  stock  and  pay  over  the 
proceeds  to  the  plaintiff,  and  de- 
fendant received  said  stock  pursu- 
ant to  said  directions,  and  promis- 
ed to  comply  therewith  but  utterly 
failed,  refused  and  neglected  so  to 
do,  but  converted  said  stock  and 
the  proceeds  thereof  to  his  own 
use." 

Erasiv^  New^  for  applt. 

Henry  D.  Sedgwick^  for  respt. 

Held^  That  it  is  manifest  that 
the  complaint  states  two  causes  of 
action.  One  of  these  is  upon  the 
breach  of  promise  and  does  not 
present  a  cause  of  arrest.  The 
other  is  for  conversion,  in  which  it 
is  claimed  there  may  be  an  arrest. 
The  recovery  is  upon  ihe  promise 
as  much  as  upon  the  tort,  and  in 
such  a  case  a  defendant  cannot 
be  arrested. 

Or  another  view  may  be  taken, 
that  the  allegation  of  conversion 
is  substantially  surplusage,  after 
a  sufficient  cause  of  action  on  con- 
tract has  been  stated,  or  is  deemed 
to  be  an  allegation  of  such  conver- 
sion, as  being  equivalent  to  the 
breach  of  contract  alleged,  which 
would  be  an  error  of  law.  61  N. 
Y.,  683;  40  id.,  124. 

Order  affirmed,  without  costs. 

Opinion  by  Sedgwick^  Ch,  J. ; 
Irigraham^  •/".,  concurs. 


ARREST.     REPLEVIN. 

N.  Y.  Superior  Court.    General 
Term. 

Gustav  Lippman  et  al.,  respts.^ 
V.  Samuel  Shapiro,  applt 

Decided  June  16,  1884. 

An  intent  to  put  property  beyond  the  reach 
of  itfl  owner  by  any  act,  the  oUier  elements 
appearinj^,  will  Justify  an  order  of  arrest 
under  §  550.  sub.  1,  Code  Civ.  Proc., 
though  the  fraudulent  actor  may  not  con 
template  an  action  at  law  to  recover  the 
specific  property. 

In  such  a  case,  a  fraudulent  purchaser  is 
affected  by  his  knowledge  that  the  circum- 
stances justify  a  reclamation  against  him. 

Appeal  by  defendant  from  order 
denying  motion  to  set  aside  order 
of  arrest. 

The  motion  was  denied  below« 
on  the  ground  that  the  proof 
showed  that  the  defendant  had 
disposed  of  the  goods,  which  the 
sheriff  could  not  find,  with  intent 
to  deprive  the  plaintiff  of  the  ben- 
efit thereof.  The  action  was  for 
the  recovery  of  personal  property, 
and  the  order  of  arrest  was  granted 
under  subd.  1,  §  550  of  the  Code 
of  Civil  Procedure. 

There  were  enough  facts  toshowr 
that  the  plaintiffs  had  been  in- 
duced by  the  false  representations 
of  the  defendant  to  sell  him  the 
goods,  and  that  the  sheriff  was  un- 
able to  find  these  goods.  It  also 
appeared  that  soon  after  obtain- 
ing the  goods,  defendants  made  an 
assignment  for  the  benefit  of  cred- 
itors. 

Blumenstiel  &  Hirsch^  for  applt. 

L.  Leoy  and  (7.  P,  Hoffman,  for 
respts. 

Held^  That  the  order  must  be 
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affirmed.  An  intent  to  pnt  the 
property  beyond  the  reach  of  its 
owner,  by  any  act,  will,  the  other 
elements  appearing  in  the  case, 
authorize  the  order,  although  the 
fraudulent  actor  may  not  contem- 
plate an  action  at  law  to  recover 
the  specific  property.  A  fraud- 
ulent purchaser  is  affected  by  his 
knowledge,  that  the  circumstan- 
ces justify  a  reclamation  of  the 
chattels  from  him.  70  N.  Y.,  492. 
The  defendant  knew  that  the 
chattels  had  been  fraudulently  ob- 
tained by  him  and  that  he  should 
either  pay  for  them  or  return  them. 
Instead  of  that,  he  disposed  of 
them  before  the  assignment,  or 
concealed  them  from  the  assignee, 
which  would  be  really  a  conceal- 
ment from  all  persons,  among  them 
these  plaintiffs,  or  he  delivered 
possession  of  them  to  the  assignee. 
Any  of  these  things  would  be  in 
furtherance  of  the  original  fraud, 
and  would  tend  to  deprive  the 
plaintiffs  of  the  benefit  of  them. 
The  inference  would  be,  that  such 
was  the  intention  of  the  defendant. 
Because,  however,  the  assignee 
not  being  a  bona  fide  purchaser, 
cannot  withhold  the  goods  from 
the  plaintiffs,  it  is  argued  that  if 
the  goods  are  in  possession  of  the 
assignee,  the  assignment  cannot  be 
deemed  to  sh^w  that  the  defend- 
ant had  an  intent,  by  it,  to  deprive 
the  owner  of  the  benefit  of  the 
goods.  The  inference  is  to  the 
contrary,  unless  it  should  appear, 
and  it  does  not,  that  the  defend- 
ant made  the  assignment  in  such 
manner  that  the  assignee  would 
not  claim  the  goods  and  not  be- 
lieve it  to  be  the  duty  of  his  trust 
Vol.  19— No.  32. 


to  oppose  the  plaintiffs'  reclapia- 
tion. 

Order  affirmed,  with  $10  costs. 

Opinion  by  Sedgwick^  Ch.  J. ; 
Ingraham^  /.,  concurs. 


PLEADING.     DENIALS. 

N.Y.  Superior  Court.   General 
Term. 

Ferdinand  Spies,  appU.^  v.  Ed- 
ward Roberts,  respt. 

Though  the  following  :  "  defendant  denies 
each  and  every  allegation  tliercin  (in  the 
complaint)  contained,  except  as  hereinafter 
admitted/'  be  not  technically  correct  under 
§  500  Code,  yet  if  such  part  of  the  answer 
be  indefinite  and  uncertain,  the  proper  re- 
medy would  seem  to  be,  not  the  exclusion 
of  evidence  on  the  trial,  but  a  motion  under 
§546. 

Under  such  a  denial,  evidence  of  failure  of 
consideration  for  the  note  sued  on,  is  ad- 
missible in  an  action  by  an  assignee  after 
maturity. 

Tlie  trial  Judge  has  the  power  to  disregard 
such  defects  in  the  answer. 

Appeal  from  judgment  in  favor 
of  defendant,  and  from  order  de- 
nying motion  for  new  trial. 

Action  for  balance  due  on  prom- 
issory note  given  in  part  payment 
for  a  certain  engine.  The  note 
was  assigned  to  plaintiff  after 
maturity. 

The  answer  to  the  complaint  con 
tained  the  following:  '^Defendant 
denies  each  and  every  allegation 
therein  contained,  except  as  here- 
inafter admitted,"  and  then  pro- 
ceeds to  allege  an  accord  and  satis- 
faction. 

On  the  trial  defendant  was 
allowed  to  prove  under  the  above 
denial,  a  failure  of  consideration 
for   said    note,   viz.,   in    the   de- 


Digitized  by 


Qoo^Qi 


B06 


NEW  YORK  WEEKLY  DIGEST. 


fective  condition  of  said  engine, 
to  which  plaintiflf  excepted. 

D.  F.  JRanJc,  and  J.  C.  De  La 
MarCy  for  applt. 

C  E.  Patterson^  for  respt. 

Held,  That  though  Miller  o.  Mc- 
Closkey  (1  Civ.  Proc,  Rept.  252) 
seems  to  favor  the  view  that  the 
denial  in  the  answer  is  neither  a 
general  nor  specific  denial  under 
§  500  Code,  but  is  wholly  inopera- 
tive for  any  purpose,  and  does  not 
controvert  any  allegation  of  the 
complaint,  and  though  this  view 
may  be  technically  correct ;  yet  if 
this  part  of  the  defendant's  an- 
swer be  indefinite  or  uncertain,  the 
more  proper  remedy  for  the  plain- 
tiflf would  be  a  motion,  under  sec- 
tion 646  of  the  Code,  and  not  the 
exclusion  of  the  evidence  at  the 
trial.   47  N.  Y.,  437. 

The  evidence  went  to  show  that 
the  engine,  in  part  payment  for 
which  the  note  was  given,  was 
worthless,  and  that  as  between 
defendant  and  his  vendor,  there 
was  never  any  consideration  for 
the  note.  The  plaintiff  as  assignee 
of  a  note  past  maturity  took  only 
such  rights  as  his  assignor  had 
against  the  defendant.  The  evi- 
dence objected  to  was  admissible 
under  the  denial  in  the  answer. 
38  N.  Y.,  263.  But  even,  if  in 
these  respects,  defects  had  existed 
in  the  answer,  the  trial  Judge  had 
the  power  to  disregard  them,  as 
not  aflfecting  the  substantial  rights 
of  the  parties.  Code,  §§  619,  639, 
640,  723. 

Judgment  affirmed  with  costs; 
order  affirmed  with  $10  costs. 

Opinion  by  O' Oormaii,  J . ;  Sedg- 
ioicky  Ch.  J,,  concurs. 


NEGLIGENCE.     TENEMENT 
HOUSES.    EXECUTORS. 

N.  Y.  Superior'  Court.    General 
Term. 

Johanna  Donahue,  respL,  v. 
Susan  R.  Kendall,  et  al.,  appUs. 

Decided  June  16,  1884. 

Executors,  who  as  such,  are  in  poasesrion  and 
control  of  premises  used  as  a  tenement  house, 
are  bound  to  see  that  the  stairwajs,  etc., 
intended  for  common  use,  are  kept  in  good 
repair,  and  they  are  personally  liable  to  ten- 
ants and  strangers  lawfully  using  premises, 
for  neglect  of  that  obligation,  though  under 
the  will  they  have  no  right  to  make  repairs 
at  the  expense  of  the  estate. 

Appeal  by  defendants  from 
judgment,  and  from  order  denying 
motion  for  a  new  trial  on  the  min- 
utes. 

Action  against  landlords  of  tene- 
ment house  for  injuries. 

The  plaintiff  was  a  tenant  of 
some  rooms  in  the  upper  part  of 
the  house,  with  the  right  to  use  a 
part  of  the  cellar.  Access  to  this 
cellar  was  to  be  had  by  a  stairway 
leading  down  to  the  cellar.  The 
plaintiff  was  going  down  the 
stairs,  when  she  fell  and  was  dam- 
aged, because  one  of  the  steps  was 
gone. 

The  title  of  the  action  contains 
after  defendants'  names,  the  word 
''executors,  etc.''  ^The  complaint 
states  that  as  executors  they  un- 
dertook the  management  and  con- 
trol of  the  premises  where  the 
accident  happened,  and  also  states 
that  they,  personally,  witboat 
attending  to  their  executorship, 
negligently  did  leave  the  stairway 
in  a  ruined  condition,  etc. 

The  answer  admitted  the  pos- 
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session  and  control  of  the  premises 
by  defendants.  It  was  urged  that 
the  complaint  should  have  been 
dismissed  on  the  ground  that  it 
appeared  that  plaintiff,  as  tenant, 
assumed  the  risk  of  defects ; 
and  that  in  any  event,  judgment 
should  not  have  gone  against 
defendants  individually. 

W.  McDeriTiotty  for  applts. 

Peler  Mitchell^  for  respt. 

Held,  That  as  plaintiff  had  but 
a  right  of  passage  over  the  stair- 
way, as  had  the  members  of  the 
othernine  families  in  the  building, 
it  is  not  to  be  presumed  that  the 
arrangement  intended  that  she 
or  the  others  should  keep  the 
stairway  in  repair.  The  implica- 
tion from  the  circumstances,  is 
that  it  should  be  kept  safe  for 
them. 

Further  held,  That  whether 
plaintiff  was  tenant  of  defendants 
or  of  their  testator,  they  owed  a 
duty  to  the  plaintiff,  who  was 
rightfully  using  the  stairway, 
which  as  part  of  the  hoase  was  in 
their  possession  and  control,  not  to 
allow  it  to  become  dangerous.  It  is 
supposed  that  as  executors  they 
may  have  had  no  power  to  repair. 
It  is  conceivable  that  they  had  no 
such  power  at  the  expense  of  the 
estate.  The  presumption  is  other- 
wise. They  had  such  a  power  at 
their  own  expense.  They  were 
not  compelled  to  go  into  control 
of  the  property,  but  if  they  do, 
they  must  fulfill  duties  and  respon- 
sibilities that  are  grounded  upon 
the  fact  of  the  power  of  manage- 
ment. 

As   to    the    plaintiff,    whatever 


was  the  title  or  right  of  the  defen- 
dants, they  had  an  obligation  to 
her,  because  as  natural  persons 
they  were  in  control  of  the  prem- 
ises and  managed  them,  and  were 
liable  for  any  negligence  on  their 
part. 

Judgment  affirmed  and  order 
affirmed  with  costs. 

Opinion  by  Sedgwicky  Ch,  J.; 
Truax,  /.,  concurred  on  the 
ground  that  the  statute  (Laws, 
1867,  Chap.  908,  §  4 ;  Laws  1882^ 
Cliap.  410,  §  652),  placed  upon  de- 
fendants the  duty  of  keeping  the 
stairs  in  good  repair,  which  duty 
they  failed  to  perform. 


MUNICIPAL  CORPORATIONS. 
SIDEWALKS. 

N.  Y.  Superior  Court.    General 
Term. 

Emma  Heintze,  applt.^  v.  The 
Mayor,  &c.,  of  N.  Y.,  respts. 

The  city  cannot  be  held  liable  for  failure  to 
remove  snow  and  ice  from  a  sidewalk, 
without  actual  or  constructive  notice  of  its 
condition  ;  this  notwithstanding  the  ordi- 
nance requiring  owners  to  remove  snow  and 
ice  within  four  hours,  under  penally,  etc., 
and  though  the  city  be  the  owner  of  the 
premises  in  question. 

Appeal  from  judgment  dismiss- 
ing complaint  with  costs. 

Action  for  the  recovery  of  dam- 
ages for  an  injury  received  by  fall- 
ing on  ice  which  had  accumulated 
on  the  sidewalk  in  front  of  a  pub- 
lic school-house  of  which  defend- 
ants were  the  owners.  The  acci- 
dent occurred  between  two  and 
three  o'clock  in  the  afternoon. 
The  plaintiff's  counsel,  in  his  open- 
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ing,  said  he  was  not  able  to  prove 
the  precise  hour  when  the  snow 
had  ceased  to  fall ;  but  that  at  all 
events  there  was  glare  ice  in  front 
of  the  building.  He  also  said : 
*'This  action  against  the  city  is 
based  on  the  neglect  of  its  corpo- 
rate duties,  of  keeping  the  side- 
walk clear,  and  the  element  that 
the  city  is  the  owner  of  the  prop- 
erty, is  invoked  for  the  purpose  of 
strengthening  the  position  that  the 
general  duty  of  the  city  is  to  keep 
all  the  sidewalks  clear.  On  the 
question  of  notice,  we  shall  rely 
solely  and  exclusively  on  the  fact 
that  the  legal  title  is  in  the  city." 
The  plaintiflf's  counsel  put  in  evi- 
dence §§3i7,  318,  Revised  Ordi- 
nances City  of  New  York,  requir- 
ing owners  or  occupants  of  dwel- 
lings to  remove  snow  or  rain  which 
shall  freeze  on  the  sidewalk,  within 
four  hours  after  it  shall  have  fall- 
en, under  a  penalty  of  three  dol- 
lars for  every  such  neglect,  and 
also  in  case  the  ice  or  snow  shall 
be  congealed,  etc.,  to  throw  ashes 
or  sand  on  it,  under  penalty  of  one 
dollar. 

The  trial  judge  dismissed  the 
plaintifl^s  complaint  on  the^pen- 
ing. 

*    WeTile  &  Jordan^  for  applts. 

George  P.  Andrews,  Counsel  to 
the  Corporation,  for  respt. 

Heldy  No  error.  The  mere  own- 
ership of  the  property  does  not 
subject  the  owner  to  liability  for 
failure  to  remove  ice  from  the  ad- 
jacent sidewalk.  87  N.  Y.,  84. 
The  building  being  a  school-house, 
the  custody  and  control  of  it  was 
in  the  h^inds  of  the  trustees  of  the 


ward.  Laws  1863,  chap.  101,  §  10; 
Laws  1864,  chap.  351,  §  19.  The 
accident  was  the  result  of  natural 
causes,  not  permanent  in  their  na- 
ture, and  which  defendants  had  no 
part  in  creating,  and  negligence  is 
not  imputable  to  the  owner.  59 
N.  Y.,  36.  The  legal  ownership 
by  the  defendants  of  a  school 
house  used  exclusively  for  school 
purposes,  and  under  the  exclusive 
control  of  the  Board  of  Education, 
does  not  create  any  liability  in  de- 
fendants for  any  injury  occurring 
by  reason  of  the  negligence  of  said 
board  or  its  servants  in  the  use  or 
care  of  the  premises.  70  N.  Y., 
459  ;  62  Id.,  167. 

The  violation  of  a  corporation 
ordinance  gives  no  right  of  action 
which  did  not  exist  before.  8  Daly, 
318.  Moreover,  a  municipal  cor- 
poration cannot  be  held  liable  in 
tort  for  failure  to  obey  its  own  or- 
dinances. 3  Peters  U.  S.  409. 
Apart  from  the  claim  of  liability 
in  defendants,  made  by  the  plain- 
tiff s  counsel,  by  reason  of  owner- 
ship of  the  premises,  there  is  not 
any  evidence  that  would  warrant  a 
finding  of  constructive  notice  of 
any  kind  in  defendants^  of  the 
dangerous  condition  of  the  side- 
walk. 18  llun,  167 ;  18  Id.,  144. 
Without  proof  of  such  notice, 
express  or  constructive,  negligence 
cannot  be  imputed  to  the  defend- 
ants.    61  N.  Y.,  506. 

Judgment  affirmed,  with  costs. 

Opinion  '  by  QOorman^  /.  / 
Sedgwicky  Oh.  J".,  concurs. 
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UNDERTAKING.    REPLEVIN. 

N.  Y.  Superior  Court.    General 
Term. 

Henry  J.  Goodwin  et  al.,  respts.^ 
V.  Julius  Bunzl  et  al.,  applts. 

Decided  June  26, 1884. 

An  undertaking  on  appeal,  though  defective 
in  form,  and  not  sufficient  to  give  a  stay  of 
proceedings,  may  as  against  the  sureties,  be 
supported,  as  any  other  contract,  by  suffi- 
cient consideration, ^hich  may  be  proved  by 
circumstancial  evidence,  and  the  burden  of 
proving  which  is  on  the  party  seeking  to 
charge  the  sureties. 

Where  an  undertaking,  defective  in  that  re- 
spect, is  made  for  the  purpose  of  obtaining 
a  stay,  and  respondent  at  appellant's  re- 
quest withdraws  his  exception  thereto,  and 
the  undertaking  is  approved  on  consent, 
and  used  to  obtain  a  stay,  and  respondent 
relying  solely  on  it  does  not  issue  execu- 
tion, the  sureties  will  be  held  liable  thereon, 
especially  when  it  does  not  appear  that  they 
knew  of  or  took  action  on  the  exception  to 
the  undertaking. 

In  this  case,  where  the  judgment  in  replevin 
against  three  defendants,  was  affirmed  as  to 
two  defendants,  it  was  Held,  That  there 
was  a  breach  of  the  condition  of  the  under- 
taking. 

Appeal  from  judgment  in  favor 
of  plaintiffs. 

Action  on  an  undertaking  given 
on.  appeal  from  judgment  in  an 
action  of  replevin.  The  defence 
was,  among  other  things,  that  the 
undertaking  was  not  supported  by 
any  legal  consideration,  it  not  be- 
ing in  the  statutory  form  neces- 
sary to  give  a  stay  of  proceedings. 

Both  sides  moved  for  direction 
of  a  verdict. 

M.  H.  Regensherger  and  E.  P. 
Wheeler  J  for  applts. 

Kelly  <6  McRae^  for  respts. 

Held^  That  the  undertaking  may 
be  supported,  as  any  contract  may 


be,   by  a  sufficient  consideration, 
which,  when   the  undertaking"'Js 
not  in  due  form,  it  is  necessary 
that  the  plaintiff  in  an  action  upon 
it   must  affirmatively   prove.     In 
such  a  case  the  consideration  may, 
as  in  any  other  case,  be  an  incon- 
venience suffered,  or  a  forbearance 
of  a  right  to  enforce  a  legal  remedy, 
by  a  promisee  at  the  request  of 
the  promisor.     It  may  be  shown 
by  circumstantial    testimony.    A 
stay  of  proceedings  upon  a  judg- 
ment on  request  is  a  sufficient  con- 
sideration.    60  N.  Y.,   376.     The 
sureties  were  presumed  to  know 
the    law.     The  only  purpose  for 
which  they  could  have  made  and 
offered   the  undertaking,  was    to 
secure  to  their  principal  the  benefit 
of  a  stay.     The  want  of  form   to 
comply  with  the  statute    was,  it 
is    to    be  presumed,  within  their 
knowledge.   The  respondents  hav- 
ing the  power  to  object    to    the 
undertaking  and  to  secure  its  dis- 
approval, consented  that  it  might 
be  approved  as  it  was  ;  and   their 
attorney  did  not  issue  any  execu- 
tion, relying  on  the  undertaking. 
All  these  facts  and  the  necessary 
implications  from    them    tend  to 
show  a  stay  at  the  request  of  the 
defendants.        The     undertaking 
was  used  as    the    defendants  (it 
is   to    be    inferred)    intended    it 
was    to  be    used,   in    being  pre- 
sented   to    the    judge    who    ap- 
proved it,   for  his  determination 
as  to  whether  it  was    in  proper 
form  and  with  sufficient  sureties  to 
give  the  appellants  in  that  case  a 
right  to  a  stay.     The  approval  was 
a  judicial  determination  by  him  on 
the  subject,  and  all  the  parties  to 
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it  should  be  bound  by  it,  until  it 
be  set  aside.  The  fact  that  the 
sureties  made  the  undertaking  and 
delivered  it,  is  sufficient  evidence 
that  the  approval  was  by  their 
consent,  or  rather  at  their  instance. 
At  the  request  of  the  attorney  for 
the  appellant  in  the  former  action, 
the  attorney  for  the  respondents 
withdrew  his  exception  and  con- 
sented to  the  approval  of  the  un- 
dertaking. Therefore,  the  case 
stands  as  if  there  had  been  no  ex- 
ception, especially  when  the  sure- 
ties were  not  apprised  of  the 
exception  and  did  not  in  any  way 
act  upon  it. 

There  was  an  objection  that  the 
condition  of  the  undertaking  was 
not  broken.  The  condition  was, 
"if  the  said  judgment  so  appealed 
from  or  any  part  thereof  be  af- 
firmed, or  the  appeal  be  dismissed, 
the  said  appellants  will  pay  the  sum 
recovered  or  directed  to  be  paid 
by  the  said  judgment."  The  judg- 
ment was  that  "the  plaintiflf  re- 
cover from  the  defendants  the  pos- 
session of  said  property,  together 
with  said  $49  damages  and  said 
costs,  or  if  possession  of  said  prop- 
erty is  not  delivered  to  plaintiflf, 
then  that  they  recover  the  said 
value,  together  with  said  damages 
and  costp,  making  in  all  the  sum 
of  $1,676.87,"  etc.  The  action  w^is 
in  replevin  against  three  defend- 
ants. Two  of  them  were  parties 
who  had  assigned  and  transferred 
the  chattels  to  the  third,  and  the 
chattels  were,  at  the  time  of  the 
action,  in  the  possession  of  the 
third,  and  remained  there  until  he 
transferred  them  to  other  persons. 
The  judgment  was  affirmed  as  to 


the  assignor,  and  reversed  as  to  the 
assignee.  A  new  trial  was  had, 
and  judgment  rendered  in  his 
favor. 

Held,  That  the  judgment  was 
really  joint  and  several  against  the 
three,  and  when  there  was  an  af- 
firmance as  to  the  assignors  the 
sureties  became  liable  upon  the 
undertaking.  3  Keys,  636.  It  does 
not  follow  that  because,  in  fact, 
the  possession  of  the  chattels 
was  in  the  third  defendant,  the 
obligation  of  the  two,  under  the 
judgment  to  restore  them  to  the 
plaintiffs,  was  aflfected.  Replevin 
will  lie  although  the  defendant  has 
parted  with  the  possession  of  the 
property  and  the  same  is  beyond 
the  reach  of  the  process  of  the 
court,  so  that  in  no  event  can  a  re- 
turn cf  the  property  be  had,  either 
in  virtue  of  the  claim  and  demand 
of  the  plaintiflf  or  any  judgment 
that  may  be  given  in  the  aciion. 
70  N.  Y.,  492  ;  23  N.  Y.,  264. 

Judgment  aflSrmed,  with  costs. 

Opinion  by  Sedgwick,  Ch.  /. ; 
TruaXy  /.,  concurs. 


DENIALS.    AMENDMENTS. 

N.Y.  Superior  Court.   General 
Term. 

John  G.  Hoflfman,  applt^y.  The 
N.  Y.,  Lake  Erie  &  Western  RB. 
Co.,  respL 

Decided  June  16,  1884. 

Though  a  denial  of  each  and  every  allegation 
of  the  complaint,  except  as  admitted,  quali- 
ifled  or  explained,  makes   no  issue,  and 

^  though  a  ruling  on  the  trial  denying  a  mo- 
lion  for  judgment  thereon  must  be  tested 
as  the  ans'wer  then  stood,  no  amendment 
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haviDg  been  asked  for,  yet  if  plaint! £F  fails 
thereafter  to  make  a  case,  the  General 
Term,  on  appeal,  should,  in  the  interests  of 
Justice,  allow  an  amendment  of  the  answer. 

Action  for  damages  for  being 
ejected  from  cars  of  defendant. 

The  answer  "denies  each  and 
every  allegation  set  forth  in  the 
complaint,  except  as  herein  ad- 
mitted, qualified  or  explained  ;  " 
admitted  the  first  allegation  of  the 
complaint,  viz.,  as  to  incorpora- 
tion of  defendant,  etc.  ;  and  then 
sets  forth  facts  showing  that  at 
the  time  mentioned  in  the  com- 
plaint, a  certain  person,  but 
whether  plaintiff  or  not,  the  de- 
fendant was  ignorant,  was  on  de- 
fendant's train  and  was  properly 
expelled  for  due  cause. 

Plaintiff  moved  for  judgment  on 
the  pleadings,  which  was  denied, 
and  after  his  evidence  was  in,  the 
complaint  was  dismissed. 
E.  S.  Ilatchy  for  applt. 
Abheit  &  Fuller^  for  respt. 
Held^    That    plain  tiflf's    motion 
should  have  been  granted.     The 
answer  did  not  contain  the  general 
or  specific  denial  of  the  allegations 
of  the  complaint  required  by  sec- 
tion 500  of  the  Code  of  Civil  Pro- 
cedure.    The  motion  was  made  in 
due  season,  and  the  ruling  must 
be  tested  by  the  answer  as  it  then 
was,  and  not  by  the  answer  as  it 
would  have  been  if  it  had  been 
changed  by  an  amendment  that 
was  not  asked  for  or  made.     76  N. 
Y.,  397. 

But  as  plaintiff  failed  to  prove  a 
cause  of  action,  and  as  the  court 
at  trial  term  could  have  amended 
the  answer  so  that  it  would  have 
contained    what    the  pleader  in- 


tended it  to  contain— a  general 
denial — in  the  interests  of  justice, 
the  defendant  should  be  allowed  to 
amend  its  answer,  nunc  pro  tunc^ 
by  striking  out  the  words  *'  quali- 
fied or  explained"  in  the  first  par- 
agraph, on  defendant  stipulating 
to  satisfy  the  judgment  heretofore 
entered  against  the  plaintiff.  If 
defendant  does  not  give  the  stip- 
ulation, judgment  will  be  reversed, 
with  costs  to  appellant  to  abide 
event. 

Opinion  by   Truax,  J.;  Ingra- 
ham^  J.y  concurs. 

ABANDONMENT. 

N.  Y.  Supreme  Court.    General 
Term.     Second  Dept. 

The  People  ex  rel.  Clara  Scherer 
V.  Andrew  Walsh,  Police  Justice. 

Decided  Sept.,  1884. 

Certiorari  is  the  proper  mode  of  review  of 
the  decision  of  a  magistrate  in  a  proceeding 
against  a  disorderly  person  for  abandoning 
liis  wife,  under  §  899  of  the  Code  of  Crim- 
inal Procedure. 

Such  a  proceeding  is  not  a  criminal  action  as 
defined  in  that  Code,  and  the  Justice  before 
whom  it  is  brought  sits  as  a  magistrate  and 
not  as  a  Court  of  Special  Sessions.  No  ap- 
peal is  given  in  such  pruceedings. 

On  ihe  hearing,  the  fact  that  the  wife  left 
the  husband's  domicile  is  not  decisive  of 
the  question  of  abandonment,  but  the  wife 
may  show  that  she  had  reasonable  cause  to 
leave,  and  if  it  appears  that  it  was  unsafe 
for  her  to  remain  in  the  house  with  him, 
because  she  was  in  immioent  danger  of 
suffering  personal  violence  at  his  hands, 
her  case  is  made  out,  and  it  is  therefore  er- 
ror on  the  part  of  the  magistrate  to  exclude 
such  testimony. 

The  relator  made  complaint 
against  her  husband,  Conrad  Sche- 
rer, before  Andrew  Walsh,   a  Po- 
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lice  Justice  of  Brooklyn,  under  § 
899,  subd.  1,  of  the  Code  of  Crim- 
inal Procedure,  charging  him  with 
being  a  disorderly  person  in  hav- 
ing abandoned  his  wife.  On  the 
hearing,  it  appeared  in  evidence 
that  the  relator  had  left  her  hus- 
band's house.  She  offered  evi- 
dence to  show  that  her  husband 
had  beaten  her  and  threatened  her 
life,  and  that  she  left  him  because 
of  his  abuse  and  threats  and  be- 
cause she  was  in  danger  of  per- 
sonal violence.  This  evidence  was 
objected  to  by  the  husband's  coun- 
sel on  the  ground  that  if  a  woman 
leaves  her  husband's  house,  aban-' 
donment  is  at  an  end  and  her  rea- 
sons for  leaving  are  irrelevant. 
The  Justice  sustained  the  objection 
and  dismissed  the  complaint. 

The  relator  obtained  a  writ  of 
certiorari  to  review  this  decision. 
At  General  Term  it  was  strenuous- 
ly contended  by  counsel  for  de- 
fendant that  the  decision  could 
only  be  reviewed  by  appeal. 

A,  H.  Daile'yanA  J.  D,  BelL  for 
relator. 

Fisher  <fe  Voltz  and  Jesse  John- 
son^ for  deft. 

Heldy  This  is  a  proceeding  by 
certiorari  to  review  in  this  Court 
the  decision  and  rulings  of  a  Po- 
lice Justice.  The  decision  and  rul- 
ings brought  to  be  reviewed  were 
given  upon  a  trial  before  the  Jus- 
tice upon  a  complaint  made  against 
Conrad  Scherer  by  his  wife,  the 
relator  herein,  for  ^ibandonment. 
The  Justice  refused  to  admit  cer- 
tain testimony  offered  on  behalf 
of  this  relator  and  dismissed  the 
complaint.  The  charge  was  made 
under  §  899  of  Code  of  Criminal 


Procedure,  subd.  1,  and  the  first 
question  to  be  disposed  of  is 
whether  the  action  of  the  magis- 
trate can  be  reviewed  by  certio- 
rari. 

♦  By  §  515  of  Code  of  Criminal 
Procedure,  writs  of  certiorari  in 
criminal  actions  as  they  have  here- 
tofore existed  are  abolished,  and  a 
review  had  by  an  appeal ;  but  this 
section  refers  only  to  criminal  ac- 
tions as  defined  in  that  Code.  The 
proceeding  before  the  magistrate 
was  not  strictly  a  criminal  action, 
but  was  a  special  proceeding  of  a 
criminal  nature,  under  part  6  of 
the  Criminal  Code,  title  7.  Ko 
right  of  appeal  seems  to  be  pro- 
vided for  under  this  part  of  the 
Criminal  Code,  except  under  title 
5 — ^'  Of  proceedings  respecting 
bastards." 

And  hence,  §  615  abolishing 
writs  of  certiorari,  does  not  apply 
to  part  6,  but  the  law  rem'ains  as 
it  existed  before  the  Criminal 
Code. 

Section  615  in  plain  terms  refers 
only  to  a  judgment  or  order  in  a 
criminal  action,  and  not  to  a  special 
proceeding  of  a  criminal  nature. 
This  distinction  is  rendered  more 
apparent  by  referring  to  title  2, 
part  6,  of  the  Criminal  Code,  §§ 
950-951  and  952.  It  is  clear, 
therefore,  that  no  right  of  appeal 
was  given  by  the  Code  to  either 
party  in  this  proceeding.  It  can- 
not be  claimed  that  an  appeal  was 
authorized  by  §  749,  which  pro- 
vides for  appeals  from  judgments 
rendered  by.  a  Court  of  Special 
Sessions. 

It  is  true  the  defendant  entitled 
the  proceedings  as  in  Special  Ses- 
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sions,  bat  that  did  not  affect  the 
rights  of  the  parties. 

The  proceedings  were  not  in  a 
Court  of  Special  Sessions,  but  were 
before  the  defendant  as  Police 
Justice. 

There  is  a  marked  distinction 
between  Courts  of  Special  Sessions 
and  Courts  held  by  Police  Jus- 
tices under  special  provisions  of 
law  both  in  the  Constitution  and 
the  Code  of  Criminal  Procedure. 
People  V.  Trumble,  1  Crim.  Rep., 
443.  It  was  also  held  in  People 
V.  Burleigh,  Id.,  522,  623,  that 
where  authority  is  conferred  upon 
a  particular  officer  or  magistrate, 
giving  to  him  special  jurisdiction 
in  a  criminal  matter  with  special 
directions  as  to  the  mode  of  pro- 
ceedure,  he  must  be  deemed  to  act 
as  an  officer  and  not  as  a  Court  of 
Special  Sessions. 

This  principle  is  decisive  in  this 
case. 

Section  399  gave  special  jurisdic- 
tion to  a  Police  Justice  with 
special  directions  as  to  the  mode 
of  procedure,  and  the  Justice 
must  be  deemed  to  have  acted  as 
an  officer  and  not  as  a  Court  of 
Special  Sessions. 

The  writ  of  certiorari  is  there- 
fore a  proper  remedy  under  which 
to  review  the  proceedings. 

We  also  think  the  defendant 
erred  in  excluding  testimony 
showing  it  was  unsafe  for  the  wife 
to  remain  in  the  house  with  the 
accused.  There  is  no  rule  of  law 
requiring  a  wife  to  remain  under 
the  roof  of  a  brute,  in  constant 
danger  of  life  and  limb,  under 
pain  of  starvation.  It  was,  there- 
fore, competent  for  the  relator  to 
VoK  i».— No.  22». 


show  that  she  had  reasonable 
cause  to  leave  the  house  where  she 
was  in  imminent  danger  of  suffer- 
ing personal  violence  at  the  hands 
of  her  husband. 

If  this  testimony  had  been  re- 
ceived, the  offence  of  which  the 
accused  was  charged  would  have 
been  clearly  made  out  under  the 
statute. 

This  statute  has  been  under  the 
consideration  of  this  Court  since 
its  amendment  and  its  provisions 
fully  discussed.  People  v.  Nae- 
her,  1  Crim.  Rep.,  513. 

Decision  vacated  and  set  aside, 
without  costs. 

Opinion  by  Barnard^  P.  J.  ; 
Dykman^  /.,  concurs. 


CONSTITIUTIONAL   LAW. 

N.Y.  Supreme  Court.     General 
Term.      First  Dept. 

William  McDonald,  applt.,  v. 
The  Mayor,  etc.,  respt. 

Decided  October  8,  1884. 

Chap.  418,  Laws  of  1876,  entitled  *' An  Act 
in  relation  to  the  clerks,  officers,  and  at- 
tendants of  the  Marine  Court  of  the  City  of 
New  York,"  is  not  a  local  or  private  bill, 
but  relates  to  a  part  of  the  judicial  system 
of  the  State,  which  makes  the  officers 
named  in  the  bill  State  officials. 

Appeal  from  an  order  and  a 
judgment  of  the  Special  Term 
overruling  demurrer  to  the  answer 
of  the  defendants. 

The  plaintiff,  in  1874,  was  ap- 
pointed assistant  clerk  of  the  Ma- 
rine Court,  and  his  salary  fixed 
pursuant  to  Chap.  453  of  the 
Laws  of  1873,  at  the  sum  of  $2,500 
per  annum,  at  which  rate  he  was 
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paid  until  June  1st,  1876.  Prom 
that  time  he  was  paid  at  the  rate 
of  $2,000  per  annum  in  pursuance 
of  the  provisions  of  Chap.  413, 
Laws  of  1876,  which  reduced  the 
salary  to  the  sum  mentioned. 

This  case  was  brought  to  re- 
cover the  difference  between  $2,500 
and  $2,000,  for  services  rendered 
since  the  first  of  June,  1876.  The 
defendants  pleaded  in  answer  the 
act  of  1876  already  mentioned,  and 
the  plaintiff  demurred  to  the  de- 
fence thus  interposed,  upon  the 
ground,  among  others,  that  the 
act  was  unconstitutional,  because 
it  was  a  local  and  private  bill,  and 
assumed  to  create  or  decrease  the 
fees  or  allowances  of  the  officers 
therein  named  during  the  term  for 
which  ihey  were  appointed. 

James  A,  Deering,  for  applt. 

David  J.  Dean^  for  respt. 

Held^  That  the  said  act  was  con- 
stitutional, for,  although  entitled 
"  An  Act  in  relation  to  the  clerks, 
officers  and  attendants  of  the  Ma- 
rine Court  of  the  city  of  New 
York,"  it  was  not  a  local  or  pri- 
vate, but  related  to  a  part  of  the 
judicial  system  of  the  State, which 
o'ade  the  officers  named  in  the  bill 
State  officials. 

Judgment  affirmed. 

Opinion  by  Brady ^  J,;  Davis^ 
P.  /.,  and  Daniels^  J.,  concurred. 


NEGLIGENCE. 

N.  Y.  Supreme  Court.   General 
Term.     First  Dept. 

Hannah  Cohen  et  ano.,  as 
admx.  and  admr.  of  Pischel  Cohen, 
respts.,  V.  The  Mayor.  &c.,  appUs, 


Decided  Oct.  8th,  1884. 

When  the  City  grants  to  a  person  a  license 
which  it  has  no  power  to  grant,  and  an  in- 
jury to  a  third  person  results  from  the  neg- 
ligent mode  in  which  the  licensee  exercises 
the  privilege  granted  to  him,  which  mode 
is  not  part  of  the  license  or  grant,  the  City 
is  not  liable  for  the  damages  accruing  from 
such  injury  without  some  proof  of  negli- 
gence lowing  permission  to  use,  or  acqui- 
esence  in  the  use  of  such  n^ligent  mode  of 
exercising  the  license,  after  notice  or  knowl- 
edge on  the  part  of  the  City. 

Appeal  from  a  judgment  entered 
on  a  verdict  and  from  an  order  de- 
nying motion  for  new  trial  on  the 
minutes  of  the  conrt. 

The  City  granted  a  license  to  the 
defendant  Marks  to  store  a  wagon 
in  front  of  his  premises,  in  Attor- 
ney street,  in  the  City  of  New 
York.  Under  that  license  Marks 
was  accustomed  to  keep  his  wagon 
in  the  street  next  the  curb,  and  to 
turn  up  its  thills  and  fasten  them 
with  a  string.  The  defendant  Mul 
ler  was  driving  his  ice  wagon  rap- 
idly through  said  street,  and  in  so 
doing  struck  the  outer  hind  wheel 
of  Marks'  wagon,  throwing  it 
around  so  that  its  front  was  to- 
ward the  sidewalk,  and  breaking 
the  string  which  held  up  the  thills. 
The  plaintiffs'  intestate  was  at  that 
moment  passing  on  the  sidewalk, 
and  as  the  thills  fell  from  the 
breaking  of  the  string  they  struck 
him  with  such  force  upon  bis  bead 
as  to  cause  his  death.  The  plain- 
tiffs, as  his  representatives,  brought 
this,  action  against  the  City  and 
Marks  and  Muller,  as  jointly  liable 
for  the  death  of  their  intestate. 
Upon  these  facts  the  Court  directed 
the  jury  to  assess  the  damages  for 
the  plaintiffs  against  all  thede- 
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fendants,  and  submitted  no  other 
qnestions  to  them. 

Z).  J,  Dean^  for  applts. 

N.  A.  Chedsey^  for  respts. 

Held,  Error ;  That  even  if  it  be 
conceded,  as  it  probably  must  be, 
that  the  City  had  no  legal  right  to 
grant  the  license  to  store  or  keep 
the  wagon  in  the  street,  still  its 
liability  for  the  particalar  injury 
which  caused  the  death  of  plain- 
tiffs' intestate  cannot  be  sustained 
upon  proof  of  the  mere  fact  of  the 
granting  of  such '  license.  That 
fact  was  not  the  immediate  cause 
of  the  injury  which  resulted  from 
the  negligent  driving  of  the  de- 
fendant Mullerand  the  insufficient 
manner  in  which  the  defendant 
Marks  had  tied  up  the  thills  of  his 
wagon.  To  make  the  City  respon- 
sible for  the  injury,  some  evidence 
tending  to  show  knowledge  on  its 
part,  or  notice  in  some  form,  of 
the  insecure  and  careless  way  in 
which  the  wagon  was  stored  in  the 
street  should  have  been  shown. 

That  the  true  rule  in  such  cases 
is,  that  where  the  injury  clearly 
results  from  the  negligent  mode  in 
which  the  licensee  exercises  the 
privilege  granted  to  him,  which 
mode  is  not  i)art  of  the  license  or 
grant,  there  must  be  some  proof  of 
negligence  showing  permission  to 
use,  or  acquiescence  in  the  use 
of  the  mode,  after  notice  or  knowl- 
edge on  the  part  of  the  licensor. 
47  N.  Y.,  639  ;  74  N.  Y.,  273. 

Judgment,  so  far  as  it  relates  to 
the  City,  and  order  denying  the 
new  trial,  reversed,  and  a  new  trial 
granted. 

Opinion  by  Davis,  P.  J,  ;  Dan- 


iels,   /.,    concurred,    Brady,   J., 
dissented. 


PLEADING.     DEMURRER. 

N.  Y  Supreme  Court.    General 
Term.    First  Dept. 

SaflPold  Berney  et  al.,  respts,,  v. 
Anthony  J.  Drexel  et  al.,  applts. 

Decided  Oct.  8,  1884. 

In  order  to  take  advantage  by  demurrer  of 
the  misjoinder  of  parties  plaintiff,  it  is  ne- 
cessary that  the  defendant  should  not  only 
assign  as  a  ground  of  demurrer  "that  tliore 
is  a  misjoinder  of  parties  plaintiff,"  but 
should  proceed  to  point  out  the  particular 
plaintiffs  who  are  misjoined,  and  state  the 
reason  constituting  such  joinder  an  im- 
proper one.  The  point  that  there  is  a  mis- 
joinder of  parties  plaintiff  cannot  be  taken 
under  a  demurrer  assigning  as  a  cause 
'*  that  the  complaint  docs  not  state  facts 
constituting  a  cause  of  action,"  upon  the 
ground  that  the  complaint  shows  affirma- 
tively that  the  cause  and  right  of  action  are 
not  vested  in  all  the  parties  plaintiff. 

Motion  for  reargument  of  appeal 
from  judgment  overruling  demur- 
rer  to  complaint. 

The  demurrer  in  thi-s  case  as- 
signed the  following  grounds : 

1st.  That  the  plaintiff  had  no 
legal  capacity  to  sue. 

2d.  That  there  was  a  defect  of 
parties  defendant. 

3d.  That  the  complaint  did  not 
state  facts  sufficient  to  constitute 
a  cause  of  action. 

It  appears  upon  the  face  of  the 
complaint  that  there  was  a  mis- 
joinder of  parties  plaintiff  inas- 
much as  it  appeared  that  the 
plaintiff,  Louise  Berney,  had  no 
cause  of  action  jointly  with  the 
other  plaintiffs,  but  that  the  sole 
cause  of  action  set  forth   in   the 
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complaint  was  averred  to  be  on  the 
other  plaintiffs  exclusive  of  her; 
and  it  was  argued  that  such  mis- 
joinder could  be  taken  advantage 
of  under  the  third  cause  assigned 
in  the  demurrer,  namely,  "that 
the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of 
action,"  for  the  reason  that  the 
complaint  affirmatively  showed 
that  the  cause  and  right  of  action 
were  not  vested  in  all  the  parties 
plaintiff. 

Tracy,  Olmstead  <fe  Tracy ^  for 
applts. 

Lord^  Day  <fe  Lord^  for  respts. 

Held,  That  §  488  of  the  Code  of 
Civ.  Pro.  specifies  a  misjonder  of 
parties  plaintiff  as  one  of  the 
grounds  upon  which  a  defendant 
may  demur  to  a  complaint ;  and 
that  §  490  provides  that  when  a 
party  demurs  upon  that  ground 
he  mast  point  out  specifically  the 
particular  defect  relied  upon  ;  and 
that  in  order,  therefore,  to  take 
advantage  by  demurrer  of  I  he  mis- 
joinder of  Mrs.  Berney  as  a  plain- 
tiff, it  was  necessary  that  the  de- 
fendants should  not  only  have 
assigned  as  a  ground  of  demurrer 
"  that  there  was  a  misjoinder  of 
parties  plaintiff,"  but  should  have 
proceeded  to  point  out  that  the 
plaintiff,  Louise  Berney,  was  im- 
properly joined  with  the  other 
plaintiffs  because  she  was  shown 
to  have  no  cause  of  action  jointly 
with  them,  but  that  the  sole  cause 
of  action  set  forth  in  the  complaint 
was  averred  to  be  in  the  other 
plaintiffs  exclusive  of  her. 

That  the  contention  that  the 
misjoinder  of  Mrs.  Berney  as  a 
plaintiff  could  be  taken  advantage 


of  under  the  3d  cause  of  demurrer 
assigned,  viz.,  that  the  complaint 
does  not  state  facts  snflScient  to 
constitute  a  cause  of  action,  would 
be  entitled  to  greater  force  if  it 
were  not  for  the  fact  that  the  Code 
makes  such  misjoinder  a  special 
cause  of  demurrer ;  and,  more- 
over, a  demurrer  upon  the  ground 
that  the  complaint  fails  to  state 
facts  constituting  fl,  cause  of  action 
is  aimed  only  at  a  failure  to  state 
any  cause  of  action  in  the  com- 
plaint, and  where  several  plaintiffs 
unite  in  bringing  an  action  and 
state  in  their  complaint  facts  which 
do  constitute  a  cause  of  action  in 
favor  of  one  or  more  but  not  of  all 
the  plaintiffs,  a  demurrer  stating 
for  its  cause  a  failure  to  set  forth 
a  cause  of  action  must  be  over- 
ruled, because  the  defect  is  not 
that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a 
cause  of  action,  but  that  it  fails  to 
show  that  the  cause  of  action  stated 
belongs  to  all  the  plaintiffs,  which 
is  quite  another  thing  and  is  a 
separate  ground  for  demurrer. 

Motion  denied. 

Opinion  by  Datis,  P.  /.;  Brady 
and  Daniels,  JJ,^  concurred. 


TAXATION.      ASSESSMENT 
ROLL. 

The  People  ex  rel.  Chamberlain, 
respt,  V.  Forrest  et  al.,  applts, 

N.  Y.  Court  of  Appeals. 

Decided  Oct.  7,  1884. 

The  assessors  by  mistake  entered  Uie  TaluA- 
tion  on  plaintiff's  personal  property  at  f4,' 
000  instead  of  $40,000.  The  mistake  was 
discovered  shortly  after,  but  no  correction 
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was  made  until  after  the  book  was  open  for 
inspection.  On  grievance  day  relator  was 
notified  of  the  change  and  requested  that 
the  assessment  be  fixed  at  the  original 
amount,  which  was  refused.  HM,  Error ; 
that  the  change  made  was  not  merely  the 
correction  of  a  clerical  error,  but  one  that 
concerned  the  substance  and  extent  of  the 
assessment. 
Affirming  S.  C.,  17  W.  Dig..  877. 

This  is  a  proceeding  by  certi- 
orari to  have  an  assessment 
reduced. 

The  relator,  as  trustee,  was 
intended  to  be  assessed  upon 
personal  property  in  his  hands  to 
the  amount  of  $40,000.  The  as- 
sessors agreed  upon  that  amount 
as  the  corrected  valuation,  but 
they,  or  some  one  for  them, 
entered  it  on  the  roll  at  $4,000. 
Before  notice  of  the  comple- 
tion of  the  roll,  while  change  or 
correction  was  within  their  powey, 
they  discovered  the  fact  of  the 
mistaken  entry.  With  this  knowl- 
edge, they  failed  to  make  the 
change,  and  allowed  the  error  to 
stand  until  they  certified  that  the 
roll  was  complete  and  open  for 
inspection.  Notice  to  that  effect 
was  given  July  26,  1882,  and  no 
change  in  the  entry  was  made 
until  after  August  2,  1882.  After 
that  and  before  the  review  day, 
one  of  the  assessors  changed  the 
$4, 000  to  $40, 000.  So  far  as  a  ppears 
this  change  was  made  without 
notice  to  the  relator  or  his  associ- 
ates, although  they  afterwards 
approved  and  ratified  his  act. 
When  review  day  arrived  the 
relator  was  notified  of  the  change. 

J.  A.  Van  Derlip^  for  applts.  ' 
W.  A.  Svtherland^  for  respt. 

Held^  That  the  relator  is  entitled 


to  the  relief  sought ;  that  the 
change  made  by  the  assessors  was 
not  merely  the  correction  of  a  cler- 
ical error,  but  one  that  concerned 
the  very  substance  and  extent  of 
the  assessment,  77  N.  Y.,  485  ;  the 
assessors  having  sntfered  the  error 
to  remain  after  discovery,  it  be- 
came one  of  pure  negligence,  and 
they  should  not  be  allowed  to 
plead  it  as  a  sufficient  reason  for 
depriving  the  taxpayers  of  the  full 
.notice  the  law  gives  him  and  which 
is  his  right. 

Judgment  of  General  Term,  af- 
firming judgment  reducing  assess- 
ment, affirmed. 

Opinion  by  Finchy  J.  ;  all  con- 
cur. 


NEGLIGENCE. 

N.  Y.  Court  of  Appeals. 

Glasing,  respt. ^  v.  Sharp,  rec'r, 
appU. 

Decided  Oct.  7,  1884. 

Plaintiff,  who  was  about  to  drive  across  de- 
fendaDt's  track  in  the  city  of  Brooklyn, 
looked  both  ways  and  saw  no  train,  and 
saw  tbe  gate  at  the  crossing  raised  and  the 
gateman  go  into  his  house.  He  then  at- 
tempted to  cross,  without  looking  again, 
when  his  horse  was  struck  by  a  passing 
engine  and  killed.  HM^  That  the  ques- 
tion of  plaintiff's  negligence  was  properly 
left  to  the  jury;  that  the  raising  of  the 
gales  was  a  substantial  assurance  of  safety, 
and  the  conduct  of  the  gateman  could  not 
be  ignored  in  passing  upon  plaintiff's  con- 
duct. 

Affirming  S.  C,  14  W.  Dig.,  167, 

This  action  was  brought  to  re- 
cover   damages    for    injuries    to 
plaintiflTs  horse  and  wagon  from 
being  struck  by  a  train  on  the  L. 
'  I.  RR.,  operated  by  defendant  as 
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receiver.  It  appeared  that  there 
are  two  tracks  of  said  road  laid  in 
Atlantic  avenne,  Brooklyn  ^  that 
on  the  morning  of  Nov.  8,  1880, 
plaintiff  was  approaching  said 
avenue  from  the  south  along  New 
York  avenue,  in  a  covered  one- 
horse  wagon  ;  that  he  saw  a  train 
pass  east,  and  then  saw  the  gate- 
man  raise  the  gates  at  the  cross- 
ing and  go  into  the  gate*honse. 
Plaintiff  drove  on,  and  at  the 
crosswalk  of  Atlantic  avenue  care-, 
fully  looked  both  ways,  and  see- 
ing no  train,  drove  on,  and  his 
horse  was  killed  and  his  wagon 
wrecked  by  a  collision  with  a  train 
going  west.  The  evidence  showed 
that  no  bell  was  rung  or  whistle 
blown.  It  was  also  proved  that  at 
the  place  where  plaintiff  stopped 
and  looked,  about  thirty  feet  from 
the  railroad  track,  his  view  was 
somewhat  obstructed,  and  that  lie 
did  not  look  again  while  passing 
over  the  thirty  feet,  although  the 
view  was  unobstructed  and  he 
could  have  seen  the  train  if  he  had 
looked. 

The  question  of  plaintiff's  con- 
tributory negligence  was  submit- 
ted to  the  jury. 

Edward  B.  Sprague^  for  applt.. 

Oliver  8.  Ackley^  for  respt. 

Held^  No  error ;  that  the  raising 
of  the  gates  was  a  substantial  as- 
surance to  plaintiff  of  safety,  and 
the  conduct  of  the  gateman  could 
not  be  ignored  in  passing  upon 
plaintiff's  conduct. 

Judgment  of  General  Term,  af- 
firming judgment  for  plaintiff  on 
verdict,  affirmed. 

Opinion  by  Earl,  J.  All  con- 
cur. 


MORTGAGE.    SURETSYHIP. 

N.  Y.  Court  of  Appeals. 

Grow,  respt.^  v.  Garlock  et  al., 
a2)pUs, 

Decided  Oct.  7,  1884. 

One  J.  G.  applied  to  plaintiff  for  a  loan  to 
take  up  an  overdue  note.  Plaintiff  refused 
to  take  bis  note,  but  agreed  to  take  a  mort- 
gage on  the  farm  of  H.  6.,  and  thereafter 
took  up  the  note  and  delivered  it  to  J.  6. 
in  exchange  for  said  mortgage.  Bdd,  That 
as  between  J.  G.  and  H.  G.  the  former  vas 
principal  debtor  and  H.  G.  a  surety,  and 
that  plaintiff  having  knowledge  of  tkew 
facts  was  bound  thereby. 

Reversing  S.  C,  15  W.  Dig.,  259. 

This  action  was  brought  to  fore- 
close a  mortgage  executed  under 
the  following  circumstances :  Be- 
fore the  mortgage  was  executed 
one  J.  G.  borrowed  of  a  bank  for 
his  own  use  $2,000  and  gave  a  note 
therfor  made  by  himself  and  in- 
dorsed for  his  accommodation  by 
H,  G.,  his  father.  The  note  was 
about  falling  due  and  the  banker 
insisted  on  payment.  J.  G.  being 
unable  to  pay  it,  he  and  H.  G.  ap- 
plied to  plaintiff  for  a  loan  of 
money  to  take  up  the  note,  and 
proposed  to  give  him  their  joint 
note.  He  declined  to  take  the 
note,  but  agreed  to  take  a  mort- 
gage on  H.G.'s  farm  for  the  amount 
of  the  loan.  H.  G.  then  executed 
the  bond  and  mortgage  and  deliv- 
ered them  to  J.  G.,who  went  with 
plaintiff  to  the  bank,  where  plain- 
tiff produced  the  $2,000  and  took 
up  the  note  and  delivered  it  to  J. 
G.,  who  then  delivered  the  bond 
and  mortgage  to  plaintiff.  After- 
wards, in  February,  1875,  J.  G., 
at  the  request  of  plaintiff,  guaran- 
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teed  the  payment  of  the  bond  and 
mortgage.  A  judgment  for  defi- 
ciency was  asked  for  against  H. 
G.  and  J.  G.  All  the  defendants 
except  H.  G.  and  one  S.  suffered 
default.  S.  set  up  in  his  answer 
that  he  conveyed  the  mortgaged 
premises  to  H.  G.  and  had  a  ven- 
dor's lien  upon  them  for  unpaid 
purchase  money,  which  was  known 
to  plaintiff  at  the  time  he  took  the 
mortgage,  and  which  was  therefore 
prior  and  superior  to  the  lien  of 
said  mortgage.  He  also  set  up.  as 
did  H.  G.  in  his  answer,  that  the 
mortgage  was  executed  by  H.  G., 
with  the  knowledge  of  plaintiff,  for 
the  accommodation  of  J.  G.,  who 
was  the  principal  debtor,  and  that 
plaintiff  had  dealt  with  J.  G.  and 
his  property  so  as  to  release  H.  G. 
from  liability  upon  his  bond  and 
mortgage.  There  was  evidence 
tending  to  show  that  plaintiff  in 
his  dealings  with  J.  G.  and  his 
property  disregarded  and  violated 
the  rights  of  H.  G.  as  surety.  The 
referee  found  that  plaintiff  in  tak- 
ing the  mortgage  relied  upon  the 
records  which  showed  a  clear  title 
to  the  premises  in  H.  G.  and  that 
he  had  no  knowledge  that  any  of 
the  purchase  money  remained  un- 
paid to  S.  He  found  as  matter  of 
law  that  as  to  plaintiff  H.  G.  was 
the  principal  debtor,  and  not  a 
surety  for  J.  G.,  so  that  the  release 
of  any  securities  received  from  J. 
G.  would  not  affect  the  liabiJity  of 
H.  G.  to  plaintiff. 

Wayland  F.  Ford^  for  applts. 

Jno,  O.  McCarleriy  for  respt. 

Held^  Error  ;  that  as  between  J. 
G.  and  H.  G.  the  debt  to  plaintiff 
was  really  the  debt  of  J.    G.  for 


which  H.  G.  had  bound  himself  as 
surety,  and  J.  G.  was  the  principal 
debtor,  and  plaintiff  having  knowl- 
edge of  these  facts  was  bound 
thereby.  67  N.  Y.,  95  ;  73  id., 
211  ;  83  id.,  146. 

Judgment  of  General  Term, 
affirming  judgment  for  plaintiff, 
reversed  and  new  trial  granted. 

Opinion  by  Earl^  J.  All  concur, 
except  Danforth^  J.,  absent. 


EASEMENT. 

N.   Y.   Court  of  Appeals. 

Huntington,  respt, ^  v.  Asher, 
appU. 

Decided  Oct.  7,  1884. 

One  H.  granted  certain  lands  to  a  defendant's 
grantor  together  with  the  exclusive  right 
to  take  ice  from  H.'s  pond,  and  the  right  of 
access  for  that  purpose  to  and  from  the 
pond,  in  consideration  whereof  A.  was  to 
furnish  H.  and  his  grantees  all  the  ice  ne- 
cessary for  their  family  use.  Held^  That 
the  right  to  take  the  ice  was  an  easement 
attached  to  the  dominant  estate  and  appur- 
tenant thereto  and  would  pass  under  a  deed 
transferring  the  land  with  its  appur- 
tenances, and  that  H.  and  his  grantees  had 
no  right  to  destroy  the  dam  or  prevent  its 
necessary  repair. 

Reversing  S.  C,  14  W.  Dig.,  264 

This  action  was  brought  to  in- 
join  defendant  from  entering  upon 
plaintiff's  lands  for  the  purpose  of 
restoring  a  dam  and  from  taking 
ice  from  a  pond  created  thereby. 
It  appeared  that  in  Nov.,  1869,  one 
H.  owned  the  lands  of  plaintiff 
and  defendant,  the  former  consist- 
ing of  a  mill  pond  and  the  latter  a 
lot  adjoining  the  mill  pond  con- 
taining about  half  an  acra  He 
conveyed  the  half  acre  lot  to  one 
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A.  for  the  purpose  of  erecting 
thereon  an  ice  house  to  store  the 
product  of  the  pond,and  as  a  means 
of  conducting  the  ice  business,  and 
''as  incident  to  the  conveyance," 
granted  and  conveyed  to  A.,  his 
heirs  and  assigns,  ''  the  exclusive 
light  to  take  ice  from  the  pond  of 
the  party  of  the  first  part,  with 
the  right  and  privilege  of  access 
for  that  purpose,  to  and  from  the 
pond  to  the  ice  house  to  be  erected 
on  the  lot."  The  grantee  in  con- 
sideration of  the  grant  covenant 
"for  himself,  his  heirs  and  as- 
signs" to  furnish  to  the  grantor 
and  his  successive  grantees  all  the 
ice  necessary  for  their  family  use, 
so  long  as  they  should  reside  in 
the  town.  The  half  acre  lot  was 
subsequently  conveyed  to  defen- 
dant *'  together  with  all,  and  sin- 
gular, the  hereditaments  and  ap- 
purtenances thereto  belonging 
or  in  any  wise  appertaining."  Af- 
ter the  transfer  to  A.  he  built  an  ice 
house  on  the  lot  and  took  ice  from 
the  pond  to  fill  it.  In  1872  one  of 
H.'s  grantees  destroyed  the  dam 
and  no  ice  was  taken  until  1877, 
when  defendant  having  first  ob- 
tained plaintiff's  consent,  built  a 
temporary  dam  and  cut  ice.  This 
dam  was  removed  the  following 
spring. 

Henry  M.   Taylor,  for  applt. 

0.  2>.  M.  Baker ^  for  respt. 

Held^  That  the  deed  contempla- 
ted a  dominant  and  servient  estate, 
and  the  right  to  take  the  ice  was  an 
easement  attached  to  the  domi- 
nant estate  and  appurtenant  there- 
to. 

A  right  to  take  a  profit  from 
another's  land,  although  capable 


of  being  transferred  in  gross,  may 
also  be  so  attached  to  a  dominant 
estate  as  to  pass  with  it  by  a  grant 
transferring  the  land  with  its  ap- 
purtenances. 22  Wend.  425 ; 
AVashb.  on  Eas:  8,  §7;  2  B.  & 
Aid.  724. 

Ackroyd  v.  Smith,  10  C.  B.  164, 
Grubb  V.  Guilford,  4  Watts  223, 
distinguished. 

Also  Tieldy  That  while  the 
grantor  and  his  successors  were 
not  bound  to  maintain  the  dam, 
that  fact  did  not  authorize  them 
to  destroy  it  or  prevent  its  neces- 
sary repair.  The  grant  of  the 
easement  carried  with  it  whatever 
was  essential  to  its  enjoyment, 
and  gave  to  the  owner  of  the  dom- 
inant estate  the  right  to  repair  and 
rebuild  the  dam.  Washb.  on  Eas. 
39,  566  ;  65  N.  Y.  275. 

Judgment  of  General  Term  af- 
firming judgment  for  plaintiff, 
reversed  and  new  trial  granted. 

Opinion  by  Finch^  J.;  all  con- 
cur. 


LIVERY.     LIEN.     GIFT. 

N.  Y.  Court  of  Appeals. 
Armitage,  respt,  v.  Mace,  applL 
Decided  Oct.  7, 1884. 

Defendant,  who  kept  a  boarding  stable, 
agreed  with  plainiiiTs  husband  to  take 
plaintiff's  mare  around  to  race  courses,  etc, 
and  enter  her  for  races,  defendant  to  hsTe 
half  her  winnings  and  plaintiff's  husband 
to  pay  all  expenses.  Held,  That  the  de- 
fendant did  not  board  the  mare  within 
Chap.  498,  Laws  of  1872,  and  could  not 
establish  a  lien  for  such  expenses  under 
that  act. 

Plaintiff's  husband  formerly  owned  the  mare, 
but  on  her  asking  him  to  give  it  to  her, 
said,  "  I  will  give  her  to  you.    She  shall  be 
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your  property."  The  mare  was  present  at 
the  time,  and  the  husband  notified  tlie  man 
in  charge  and  told  him  he  was  to  deliver 
the  mare  to  plaintiff  when  she  wanted  her. 
Plaintiff  used  the  mare  exclusively  there- 
after, and  it  was  recognized  in  the  family 
as  her  property.  Edd,  Sufficient  to  author- 
ize a  finding  that  the  marc  was  delivered  to 
and  possessed  by  plaintiff  in  pursuance  and 
consummation  of  a  gift. 

This  action  was  brought  to  re- 
cover possession  of  a  mare,  to 
which  plaintiff  claimed  title  by 
gift  from  her  husband.  Defend- 
ant's answer  denied  plaintiffs 
title  and  alleged  that  he  had  a  lien 
upon  the  mare  for  her  keep  and 
board  under  Chapter  498  of  the 
Laws  of  1872.  It  appeared  that 
the  mare  had  been  owned  and  used 
for  some  time  by  plaintiff's  hus- 
band, and  was  a  family  pet,  plain- 
tiflf  having  often  expressed  to  her 
husband  a  wish  to  own  the  mare, 
and  having  asked  him  to  give  the 
mare  to  her.  On  one  occasion, 
when  they  had  just  returned  from 
the  depot  with  the  mare,  and 
while  standing  beside  her  at  the 
stable,  plaintiff  again  asked  her 
husband  to  give  her  the  mare,  and 
he  said,  ''  Very  well,  you  like  her 
so  much  I  will  give  her  to  you. 
She  shall  be  your  property,''  and 
he  called  the  man  that  was  taking 
care  of  her  and  informed  him  of 
the  gift,  and  told  him  that  there- 
after the  previous  orders  he  had 
given  about  the  use  of  the  mare 
were  changed,  and  that  he  was 
thereafter  to  deliver  the  mare  to 
plaintiff  as  she  wanted  her.  Plain- 
tiff thanked  her  husband  for  the 
gift.  Prior  to  this  plaintiff  had 
never  driven  the  mare  alone,  hav- 
ing driven  another  horse,  her  hus- 

Vol.  Id— No.  22b. 


band  having  used  the  mare.  After 
this  she  used  the  mare  exclusively 
and  her  husband  used  another . 
horse,  and  always  recognized  the 
mare  as  plaintiff's  property,  and 
she  was  so  recognized  in  his  family. 
After  the  gift  to  plaintiff  the  mare 
was  left  in  her  husband's  stable, 
plaintiff  having  no  stable  or  income 
of  her  own.  About  four  years 
after  the  gift  the  mare  was,  with 
plaintiff's  consent,  delivered  to 
defendant,  who  kept  a  boarding 
stable,  by  her  husband,  to  be  kept, 
trained  and  sold.  Defendant  sup- 
posed that  the  mare  belonged  to 
plaintiff's  husband.  He  kept  the 
mare  for  about  four  months  at  an 
agreed  price,  which  was  paid.  An 
agreement  was  then  made  that  de- 
fendant should  take  the  mare 
around  the  country  to  race  courses 
and  driving  parks,  and  enter  her 
for  races,  and  he  was  to  have  half 
her  winnings,  and  plaintiff's  hus- 
band was  to  pay  all  expenses,  and 
it  was  for  these  expenses  lie  claims 
a  lien. 

Peter  Mitchell,  for  applt. 

Edward  Kempton,  for  respt. 

Heldy  That  defendant  did  not, 
within  the  act  of  1872,  board  the 
mare,  and  could  not  establish  a 
lien  under  said  act  for  the  charges 
made. 

Also  held.  That  the  evidence 
was  sufficient  to  carry  the  case  to 
the  jury,  and  to  authorize  a  find- 
ing by  them  that  the  mare  was 
delivered  to  and  possessed  by 
plaintiff  in  pursuance  and  con- 
summation of  a  gift. 

A  husband  may  make  a  valid 
gift  of  personal  property  directly 
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to  his  wife.  36  N.  Y.,  412  ;  48 id., 
210  ;  88  id.,  299. 

Judgment  of  General  Term,  af- 
firming judgment  for  plaintiff  on 
verdict,  affirmed. 

Opinion  by  Earl^  J.  All  concur. 


NEGLIGENCE. 

N.  Y.  Court  of  Appeals. 

Hannon,  applt^  v.  Agnew,  et 
al.,  respts. 

Decided  Oct.  7,  1884. 

The  Trustees  of  the  Brooklyn  Bridge  are  not 
responsible  for  the  accident  occurring  there- 
on on  Decoration  Day,  1888,  by  reason  of 
neglect  to  appoint  an  adequate  police  force. 
The  policemen  appointed  by  the  Superin- 
tendent alone,  or  after  consultation  with 
■ome  of  the  Trustees,  must  be  held  to  be 
regular  police  authorized  to  do  duty  as 
such. 

This  action  was  brought  to  re- 
cover damages  for  injuries  received 
by  plaintiff  in  an  accident  on  the 
Brooklyn  Bridge,  on  May  30, 1883. 
It  is  sought  to  make  the  trustees 
liable  because  of  an  alleged  neg- 
lect on  their  part  to  "  appoint 
an  adequate  police  force,  and  to 
regulate  and  direct  the  same  for 
the  protection  of  the  bridge  and 
the  travel  upon  it,"  as  required 
by  Section  8  of  Chapter  300  of  the 
Laws  of  1876.  The  policemen,  of 
whom  there  were  forty-four,  were 
not  appointed  by  the  trustees  but 
by  the  superintendent.  It  did  not 
appear  but  that  the  police  force 
was  just  as  eflScient  and  useful  as 
if  it  had  been  regularly  appointed. 
Its  members  acted  and  performed 
duty  as  regular  policemen.  The 
accident,  in  which  the  plaintiff  was 


injured,  occurred  six  days  after 
the  bridge  was  opened,  and  before 
the  trustees  had  had  much  experi- 
ence in  its  management  or  the  ex- 
igencies that  might  arise  in  its 
use.  No  one  could  have  fore- 
seen the  accident  that  occurred. 
There  was  no  evidence  that  the 
police  on  duty  were  not  per- 
fectly competent  to  perform 
the  duties  that  devolved  upon 
them,  or  that  they  were  not  prop- 
erly directed.  There  was  not 
satisfactory  evidence  that  the 
number  was  inadequate.  The 
complaint  was  dismissed. 

James  M.  Lyddy^  for  applt. 

A.  J,  YanderpoeU  for  respts. 

HeM^  No  error ;  that  as  against 
the  defendants  there  was  nothing 
to  submit  to  the  jury  ;  the  trustees 
are  not  responsible  to  plaintiff  for 
any  omission  of  duty  unless  that 
omission  was  the  proximate  cause 
of  her  injuries  ;  that  for  the  par- 
poses  of  this  action  the  policemen 
appointed  by  the  superintendent 
alone  or  after  consultation  with 
some  of  the  trustees,  must  be  held 
as  regular  policemen,  authorized 
to  do  duty  as  such. 

Judgment  of  General  Term, 
affirming  judgment  dismissing 
complaint,  affirmed. 

Opinion  by  Earl^  J.  All  concur, 
except  Danfarth.  /.,  absent. 


MARRIED  AVOMEN.      ES- 
TOPPEL. 

N.  Y.  Court  of  Appeals. 

Knowles,   applt.  ^  v.  Toone,  im- 
pl'd,  respL 

Decided  Oct.  7,  1884. 
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Defendant,  a  married  woman,  was  accommo- 
dation indorser  on  a  note  which  plaintiff 
purchased  in  reliance  upon  answers  in  writ- 
ing made  by  her  to  questions  propounded, 
in  which  she  stated  that  if  the  note  was  not 
paiA  she  considered  it  incumbent  to  pay 
the  same,  and  that  her  private  estate  was 
bound  therefor.  EM,  That  the  answers 
amounted  to  an  agreement,  binding  on  her 
separate  estate,  which  estopped  her  from 
denying  that  her  separate  estate  was  bound. 

Reversing  S.  C,  14  W.  Dig.,  482. 

This  was  an  action  upon  a  prom- 
issory note.  It  appeared  that  the 
note  in  suit,  indorsed  by  defend- 
ant, a  married  woman,  for  ac- 
commodation of  the  maker,  was 
presented  to  plaintiff  for  purchase. 
He  declined  to  purchase  it  at  that 
time,  and  propounded  certain 
questions  in  writing  in  regard  to 
the  same,  and  as  to  her  liability  to 
pay  it,  as  well  as  her  pecuniary 
responsibility.  In  answer  to  these 
questions  T.  stated  in  writing, 
among  other  things,  that  if  the 
note  was  not  paid  she  considered 
it  incumbent  upon  herself  to  pay 
the  same,  and  that  her  private 
estate  was  bound  therefor.  This 
statement  was  dated  three  days 
after  the  date  of  the  note.  In  re- 
liance upon  it,  plaintiff  purchased 
the  note. 

P.  Mitchell,  for  applt. 

Oeorge  H.  Teaman^  for  respt. 

Held^  That  the  contract  must 
be  determined  by  the  note  in 
connection  with  the  answers  to  the 
questions  propounded.  The  note 
had  no  inception  until  plaintiff 
bought  it.  47  N.  Y.,  324 ;  76  id., 
196;  69  id.,  597. 

Also  held^  That  T.'s  answers  to 
thequestions  propounded  by  plain- 
tiff amounted  to  an  agreement 
binding  upon  her  separate  estate, 


which  estops  her  from  denying 
that  her  separate  estate  was  bound. 

Judgment  of  General  Term,  af- 
firming judgment  on  the  report  of 
referee  for  plaintiff,  reversed  and 
new  trial  granted. 

Opinion  by  Miller  /,/  all  concur. 


APPEAL.     COMMON  PLEAS. 

N.  Y.  Court  of  Appeals. 

Wilmore,  applt ^  v.  Flack  et  al., 
exrs.,  respts. 

Decided  Oct.  7,  1884. 

An  appeal  to  the  Common  Pleaa  from  an 
order  of  the  General  Term  of  the  Marine 
Court  granting  a  new  trial  is  only  allowed 
on  condition  that  the  appellant  consents 
to  final  judgment  against  him  in  case 
of  affirmance.  Where  no  such  consent 
is  given  the  Common  Pleas  can  acquire 
no  jurisdiction  and  the  appellant  is  not 
estopped  from  objecting  to  the  want  of 
jurisdiction  by  his  having  appeared  and 
submitted  his  appeal.  A  judgment  en- 
tered in  such  a  case  is  void  and  equity  will 
relieve  therefrom. 

The  right  of  an  appellant  to  withhold  his 
consent  cannot  be  taken  away  under  the 
guise  of  correcting  a  mistake. 

Reversing  S.  C,  16  W.  Dig.,  236. 

This  action  was  brought  to  set 
aside  a  judgment  of  the  Marine 
Court  of  the  city  of  New  York,  on 
the  ground  that  ic  was  void  for 
want  of  jurisdiction.  It  appeared 
that  on  Feb.  3,  1875,  plaintiff  re- 
covered a  judgment  in  said  court 
against*  one  L.  and  issued  execu- 
tion thereon  to  one  H.,  then  a 
marshal  of  the  city  of  New  York, 
who  levied  upon  suflBcient  prop- 
erty to  satisfy  the  execution.  C, 
defendant's  testator,  who  was  then 
sheriff  of  the  county  of  New  York, 
took  said  property  from  H.and  con- 
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verted  it  to  his  own  use,  plaintiff 
being  about  to  sue  H.  for  neglect- 
ing to  satisfy  the  execution  and 
permitting  C.  to  take  the  property 
levied  on,  was  induced  by  H., 
having  previously  given  H.  a  bond 
of  indemnity  against  the  claims  of 
C.  to  the  property,  not  to  sue  H., 
but  to  permit  him  to  sue  C.  for 
plaintiff's  benefit  for  the  conver- 
sion. Such  action  was  brought  in 
the  Marine  Court  and  a  judgment 
rendered  therein  in  favor  of  H. 
against  C,  Dec.  11,  1877,  for  plain- 
tiff's execution,  interest  and  costs. 
C.  appealed  to  the  General  Term 
where  the  judgment  was  reversed 
and  a  new  trial  granted.  H.  ap- 
pealed from  said  order  to  the 
Court  of  Common  Pleas,  but 
neither  filed  nor  gave  any  stipula- 
tion that  judgment  absolute  might 
be  rendered  against  him  in  the 
event  of  affirmance.  The  Court  of 
Common  Pleas  affirmed  the  order 
appealed  from  and  rendered  judg- 
ment absolute  in  favor  of  C,  dismis- 
sing H.'s  action,  with  costs.  Such 
judgment  has  been  entered  in  the 
Marine  Court.  An  application  for 
leave  to  appeal  to  the  Court  of 
Appeals  has  been  denied  by  the 
Court  of  Common  Pleat*.  H. 
was  requested  to  bring  this  ac- 
tion, and  having  refused  to  do  so, 
was  made  a  party  defendant. 

Edward  P.  Wilder ^  for  applt. 

Robert  H.  Oreen,  for  respts. 

Seld^  That  the  complaint  set  up  a 
good  cause  of  action;  that  the  Gen- 
eral Term  of  the  Common  Pleas 
had  no  jurisdiction  of  the  attempt- 
ed appeal  to  it.  An  appeal  from  an 
order  of  the  General  Term  of  the 
Marine  Court  granting  a  new  trial 


is  only  allowed  on  condition  that 
the  appellant  consents  to  a  final 
judgment  against  him  if  the  order 
is  affirmed.  Laws  of  1874,  Chap. 
545,  §9;  79  N.  Y.,  221.  Tfiere 
could  be  no  appeal  or  final  judg- 
ment founded  thereon  without  a 
consent.  The  right  to  give  or 
withhold  such  consent  belongs  to 
the  party  and  not  to  the  court, 
and  cannot  be  taken  away  under 
the  guise  of  correcting  a  mistake 
or  oversight,  and  therefore  H.  was 
not  estopped  by  having  appeared 
in  the  appellate  court  and  submit- 
ted the  appeal  to  its  jurisdiction. 
His  consent  to  the  exercise  of 
jurisdiction  could  not  confer  it. 
47  N.  Y.,  67.  The  judgment  of 
the  Common  Pleas  having  been 
without  jurisdiction  was  void,  and 
its  entry  in  the  Marine  Court  was 
merely  the  culmination  of  an  ap- 
peal dependent  for  its  validity 
upon  the  authority  of  the  appel- 
late court,  this  is  a  case  in  whicli 
equity  may  relieve. 

Judgment  of  General  Term, 
affirming  judgment  dismissing 
complaint,  reversed  and  new  trial 
granted. 

Opinion  by  Finchy  J.  All  con- 
cur. 


MASTER  AND   SERA^ANT. 
NEGLIGENCE. 

N.  Y.  Common  Pleas.    General 
Term. 

James  Edwards,  appU.,  v.  Ly- 
man N.  Jones,  respt 

Decided  May  22,  1884. 

When  the  servant  within  the  scope  of  his 
duty  enables  another  by  his  assent  to  in- 


Digitized  by 


Qoo^Qi 


NEW  YORK  WEEKLY  DIGEST. 


625 


jure  a  third  person— e.  g.,  by  confiding  to 
his  care  the  management  of  machinery — Ihe 
master  is  liable;  but  the  burden  of  proving 
this  assent  is  upon  plaintiff,  and  the  fact  is 
necessary  to  his  case. 

Appeal  from  a  judgment  of  the 
General  Term  of  the  City  Court 
affirming  a  judgment  dismissing 
the  plaintiff's  complaint  at  trial 
term. 

Action  for  damages  for  injury 
from  negligence. 

The  main  contention  at  the  trial 
was  whether  or  not  the  person  in 
charge  of  a  hoisting  apparatus  be- 
longing  to    defendant,  by  which 
the  injury  was  inflicted,  sustained 
a    relation     to    defendant    which 
would  make  the  latter  liable  for 
his  acts.     The  testimony  on   the 
point    was    as     follows:      *'The 
regular  driver  went  away  to  the 
water  closet  and  left  a  strange  band 
at    it    (the    hoisting    apparatus). 
The  strange  hand  let  it  go  before 
he  was  told,    and  the   tub    fell, 
and    came   down    on    the  boat." 
On    cross-examination    the    same 
witness   testified:     "He  (the  de- 
fendant's driver)  left  (the  horse) 
and    then    a    strange   man    took 
hold."   Again:   Question.     *^And 
while  he  was  gone,    this  strange 
man  came  and  took  hold  of  the 
horse  and  lifted  the  spring  and 
started  it,  and  then  the  tub  came 
down?    Answer.  Yes,  sir." 

J,  A.  Eyland,  for  applt. 
A,  C.  Anderson^  for  respt. 

Held^  That  plaintiff  was  bound 
to  produce  proof  authorizing  the 
jury  to  find  that  the  person  in 
charge  of  the  defendant's  hoisting 
apparatus  sustained  a  relation  to 
the    defendant  which  would  not 


make  the  defendant  responsible 
for  his  negligence.  If  he  failed  in 
this,  there  could  be  no  question 
for  the  jury. 

This  testimony  does  not  show  the 
stranger  assumed  control  with  the 
knowledge  or  assent  of  the  defen- 
dant's   servant ;   one    part  would 
support  such  a  conclusion,  another 
is  equally  strong  in  favor  of  the 
defendant's  servants  having  been 
ignorant  of  the  stranger's  act.     In 
the  one  case  the  defendant  would 
have  been  liable  for  the  stranger's 
negligence,  he  having  been  left  in 
charge  by  defendant's  servant,  29 
Barb.,  419  ;  22  N.  Y.,  385  ;  9  Daly, 
393.     If  the  servant,   within    the 
scope  of  his  duty,  enabled  another 
by  his    assent    to    injure  a  third 
party,  the  master  is  liable.     In  the 
other  view,  i.  e.:  that  the  stranger 
took  control  of  the  hoisting  appa- 
ratus without  the  knowledge  or 
assent  of  the  regular  driver,  the 
defendant  would  not  be  liable,  the 
stranger  being  an  intruder  or  vol- 
unteer.   This  distinction  is  clearly 
deducible    from    the    authorities 
cited.     Plaintiff  failed  to  give  evi- 
dence authorizing  a  finding  that 
the  strange  man   took  charge  with 
driver's    knowledge.      The  proof 
was  quite  as  potent  in  support  of 
the  driver's  ignorance.     For  this 
reason  it  was  right  to  dismiss  the 
complaint. 

Judgment   aflSrmed    with  costs 
and  disbursements. 

Opinion  by  Beach^  J,;  Daly^  O. 
/.,  and  Larremore,  J.,  concur. 
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ASSIGNMENT   FOR    BENEFIT 
OF  CREDITORS. 


N.  Y.  Common  Pleas. 
Term. 


General 


In  the  matter  of  the  assignment 
of  Henry  Adams,  et  al. 

Decided  June  30,  1884. 

An  unliquidated  claim  for  damages  is  not 
provable  against  an  assigned  estate  in  the 
bands  of  an  assignee. 

Appeal  by  creditor  of  assignor 
for  benefit  of  creditors,  from  judg- 
ment entered  on  report  of  Referee. 

At  the  time  of  the  assignment 
the  assignors  were  under  contract 
with  one  Talcott  to  manufacture 
and  supply  him  with  certain  silks 
and  cottons  for  a  period  of  several 
years.  At  the  time  of  the  assign- 
ment, Ihe  assignors  had  on  hand 
goods  manufactured  under  the  con- 
tract and  undelivered,  and  it  was 
for  profits  to  be  made  upon  these 
and  upon  the  goods  agreed  to  be 
thereafter  manufactured  and  de- 
livered during  the  term  of  the 
agreement,  that  the  claim  was 
made.  In  the  affidavit  of  claim, 
Talcott  swore  that  the  insolvent 
firm  was  indebted  to  him  in  the 
sum  of  $170,000,  but  the  examina- 
tion disclosed  the  above  facts.  It 
was  upon  the  assignment  that  put 
it  out  of  the  power  of  the  assign- 
ors to  meet  their  contract  that  Tal- 
cott relied  as  constituting  a  breach 
thereof,  and  as  the  basis  of  his 
claim. 

The  Referee  disallowed  said 
claim. 

Held^  That  the  claim  of  dam- 
ages for  a  breach  of  contract  was 


not  provable  as  a  debt  under  the 
assignment.  Unascertained  claims 
for  damages  were  not  provable  as 
debts  in  proceedings  in  bankrupt- 
cy, and  in  claims  for  damages  aris- 
ing from  breaches  of  contract  in 
indemnity  bonds  and  other  possi- 
ble liabilities,  the  damages  must 
be  ascertained  and  fixed  before  the 
act  of  bankruptcy  to  entitle  the 
claim  to  be  proved  as  a  debt  of  the 
bankrupt,  unless  the  contingent 
liability  is  one  that  has  been  speci- 
fically allowed  by  statute,  and  the 
actual  prospective  value  of  which 
at  the  time  of  the  bankruptcy  is 
capable  of  being  ascertained  by 
some  mode  of  computing  or  esti- 
mating. 1  Mont.  &  A.,  118;  1 
Mont.  &Bli.,219;  1  Dea.  &  Ch.,291; 
1  Barn.  &  Ad.,  698;  '9  B.  &  C, 
145  ;  4  Bing.,  209  ;  Mont.,  27;  3 
Com.  Bench,  610. 

This  applies  with  more  force  in 
cases  of  voluntary  assignments  for 
the  benefit  of  creditors,  for  the  in- 
strument itself  provides  how  and 
to  the  payment  of  what  debts  the 
property  assigned  shall  be  applied, 
and  unless  the  assignment  is  im- 
peachable for  fraud  or  otherwise 
invalid,  the  question  is  one  to  be 
gathered  from  a  fair  construction 
of  the  instrument  and  not  from 
the  provisions  of  any  statute. 
Biphop  on  Assignments,  ch.  27. 

This  assignment  must  be  deemed 
to  direct,  as  is  usual  in  such  in- 
struments, that  the  estate  is  to  be 
converted  into  money  and  applied 
to  the  payment  of  the  just  debts 
of  the  assignors. 

This  claim  was  not  a  debt  with- 
in the  intent  of  the  assignment.  2 
Abb.    N.  C,  261  ;  2  Hill,  220;  64 
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How,  320  ;  15  Johns.,  467  ;  1  Johns. 
Cas.,  74. 

There  was  no  debt  of  a  certain 
or  specific  amount  due  at  the  time 
of  the  making  of  the  assignment, 
or  in  fact  any  debt  due  then,  for 
it  was  by  the  making  of  a  general 
assignment  for  the  benefit  of 
creditors  that  the  assignors  put  it 
out  of  their  power  to  perform  the 
agreement  made  with  Talcott,  and 
it  is  this  which  Talcott  relies  upon 
as  constituting  a  breach  of  the 
agreement.  It  is  upon  this  that 
his  claim  rests,  so  that  the  claim 
did  not  come  into  existence  until 
after  the  assignment. 

Judgment  affirmed. 

Opinion  by  Daly,  Ch.  J.;  Lar- 
remore  and  Beach,  J.  J.,  concur. 


SPECIAL    ISSUES.      APPEAL. 
FRAUD. 


N.  Y.  Common  Pleas. 
Term. 


General 


Louis  Schneider,  respt,  v.  Carl 
L.  Quosbarth,  applt 

Decided  June  30,  1884. 

In  an  equitable  action — e.  g.,  for  dissolution 
of  partnership  and  an  accounting — where 
special  issues  are  sent  to  a  jury,  the  inter- 
locutory and  final  decrees  rest  upon  the 
findings  at  Special  Term,  without  regard 
to  those  made  by  the  jury,  which  latter  are 
in  aid  of  the  equity  court  and  may  be  dis- 
regarded by  it,  and  are  not  matters  of  re- 
view except  so  far  as  included  in  its  find- 
ings. 

Where  plaintiff  claims  to  have  to  have  been 
induced  to  enter  into  a  copartnership  by 
false  representations,  misstatement  of  profits 
and  over  valuation  are  not  alone  enough  to 
*  force  plaintiff  to  his  action.  Knowledge  of 
falsity  and  fraudulent  intent  are  equally 
necessary. 

Under   ordinary  circumstances    mere  delay 


after  discovery  of  the  fraud  is  not  a  waiver 
or  an  afl^rmation  of  the  contract. 

Plaintiff  and  defendant  executed 
a  written  copartnership  agreement 
May  20,  1882,  in  a  business  which 
had  been  carried  on  by  the  defend- 
ant, and  was  to  commence  on  July 
1  then  next.  Supplemental  agree- 
ments were  made  July  7,  1882, 
and  September  22,  1882.  The 
plaintiff,  July  1, 1882,  took  charge 
of  the  store  where  the  goods  were 
sold,  and  the  defendant  continued 
to  manage  the  manufactory.  The 
plaintiff,  in  October,  1882,  tiled  a 
bill  to  annul  the  copartnership 
agreement,  for  an  injunction,  re- 
ceiver, and  distribution  of  assets. 
The  relief  was  asked  because  of 
false  and  fraudulent  representa- 
tions alleged  to  have  been  made 
by  the  defendant  to  the  plaintiff 
about  the  condition  and  prosperity 
of  the  business,  relied  upon  by  him 
and  inducing  him  to  enter  into  the 
agreement. 

Prior  to  the  September  agree- 
ment, plaintiff,  under  the  evidence, 
may  well  have  concluded  there 
had  been  false  statements  by 
defendant  of  prior  profits  and  an 
exaggerated  valuation  of  assets. 
He  was  also  disappointed  in  the 
business  from  July  to  September. 
Over  valuation  he  sought  to  rem- 
edy by  the  agreement  of  July 
7th,  reducing  appraisal  twenty-five 
hundred  dollars  and  decreasing  his 
own  cash  payment.  Theagreement 
of  September  22d  was  an  effort 
to  improve  the  business  by  de- 
creasing expenses.  The  plaintiff 
and  the  two  witnesses  who  gave 
him  information  clearly  showing 
falsity  and  defendant's  intention 
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to  defraud,  testify  that  it  was  not 
given  until  some  days  after  the 
September  agreement.  At  Special 
Term  issues  of  fact  were  framed 
covering  the  question  of  represen- 
tations and  sent  before  a  jury  for 
trial.  The  jury  found  in  plaintiff's 
favor,  and  upon  final  hearing  the 
findings  were  adopted,  and  an 
interlocutory  decree  entered  dis- 
solving the  partnership,  setting 
aside  the  agreements,  with  a  ref- 
erence to  state  the  accounts.  A 
final  decree  was  afterwards  en- 
tered upon  the  coming  in  of  the 
referee's  report,  a  receiver  having 
been  appointed.  The  defendant 
appealed  from  the  final  decree, 
giving  notice,  bringing  up  for 
review  the  interlocutory  decree, 
an  order  refusing  to  modify  certain 
findings  by  the  jury,  and  one 
denying  motion  for  a  new  trial. 

Lemuel  Skidmore^  for  applt. 

Blumenstiel  &  Hirsch,  for  respt. 

Held,  That  the  findings  of  the 
jury  were  subject  to  entire  or 
partial  disregard  by  the  Special 
Term,  and  no  motion  for  a  new 
trial  or  appeal  from  the  order 
denying  it  was  needful  or  proper. 
The  interlocutory  and  final  decrees 
rest  upon  the  findings  at  Special 
Term,  without  regard  to  those 
made  by  the  jury.  The  latter  were 
to  aid  and  instruct  the  conscience 
of  the  equity  Court,  and  are  not 
matter  of  review  except  so  far  as 
included  in  its  findings,  and  then 
not  because  found  by  the  jury,  but 
by  the  Court. 

The  conclusions  6f  the  Court 
below  adjudicating  that  plaintiff 
made  the  supplemental  agreements 
of  July  and  September,  without 


notice  of  the  fraud,  were  based  on 
questions  of  fact,  and  were  de- 
cided upon  conflicting  evidence. 
These  attempts  were  not  affirma- 
tions of  the  original  contract  made 
with  knowledge  of  defendant's 
fraud,  but  designed  rather  to  save 
himself  from  impending  loss.  The 
misstatement  of  profits  and  over 
valuation  were  not  alone  sufficient 
to  force  the  plaintiff  to  imme- 
diately bring  suit  to  rescind  the 
contract  for  fraudulent  represen- 
tations or  lose  his  remedy.  Knowl- 
edge of  falsity  and  fraudulent 
intent  on  part  of  defendant  were 
equally  necessary. 

Under  ordinary  circumstances 
mere  delay  after  discovery  of  the 
fraud  is  not  a  waiver  or  affirmation 
of  the  contract.  67  N.  Y.  R.,  304. 
If  otherwise,  no  delay  is  shown  in 
the  case. 

Judgment  affirmed,  with  costs. 

Opinion  by  Beach,  J. ;  Daly^ 
Ch.  /.,  and  Larremore,  •/!,  con- 
curred. 


ARREST.     DISTRICT  COURTS. 

N.  Y.  Common  Pleas.     General 
Term. 

Max  D.  Stern,  appU.,  v.  Philip 
H.  Moss,  respt 

Decided  June  30,  1884. 

In  an  action  on  contract  in  the  district  courts 
of  New  York  City,  where  an  order  of  ar- 
rest upon  facts  extrinsic  to  the  cause  of  ac- 
tion, and  shown  by  affidavits,  has  been 
granted  and  has  not  been  vacated,  plaintif 
need  only  prove  his  money  demand  to  6u^ 
tain  his  case,  and  is  entitled  to  a  judgment 
with  a  direction  therein  subjecting  defend- 
ant's person  to  execution. 

Appeal  from  judgment  of  dis- 
trict court. 
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A  sammons  and  order  of  arrest 
were  served  upon  the  defendant. 
The  pleadings  were  oral— com- 
plaint, forgoods  sold  and  delivered; 
answer,  general  denial.  A  motion 
was  made  to  vacate  the  order  of 
arrest  which  had  been  granted 
upon  extrinsic  facts  set  forth  in 
affidavits  showing  that  the  goods 
had  been  obtained  upon  false  and 
fraudulent  representations.  Coun- 
ter affidavits  were  read  in  opposi- 
tion thereto. 

The  motion  to  vacate  was  denied. 
Upon  the  trial  the  plaintiff  only 
proved  the  sale  and  delivery  of  the 
goods  in  question  and  non-payment 
therefor.  The  defendant  offered 
no  proof,  but  moved  to  vacate  the 
order  of  arrest  for  want  of  proof 
to  sustain  it.  The  complaint  was 
dismissed. 

Plaintiff  insists  that  he  was  en- 
titled to  a  money  judgment  for  the 
value  of  the  goods,  together  with 
the  direction  therein,  the  words, 
"defendant  liable  to  execution 
against  his  person."  From  the 
refusal  of  the  justice  to  insert  such 
direction  and  from  the  judgment 
rendered  this  appeal  is  taken. 

L.  H.  Mayer^  for  applt. 

J,  A.  Oantor.  for  respt. 

Held^  That  the  process  used  no 
longer  determines  the  character  of 
the  action  in  the  district  court. 

Section  10  of  the  Act  of  1857, 
allowing  the  commencement  of  an 
action  by  a  summons,  warrant  or 
attachment,  was  repealed  by  §3209 
Code  Civ.  Pro.,  which  provides 
that  an  action  brought  in  the  dis- 
trict courts  must  be  commenced  by 
voluntary  appearance  of  the  par- 
ties or  by  the  service  of  a  summons. 
Vol.  19— No.  28. 


By  §  3210  of  the  Code,  article  3, 
chapter  19,  is  made  applicable  to 
the  district  courts.  This  article 
includes  §§2894  to  2904,  subject  to 
the  qualifications  mentioned  in 
§9211.  This  latter  section  provides 
that  existing  statutes  in  relation 
to  the  district  courts  which  are  not 
repealed  shall  still  be  applicable 
as  to  the  manner  of  applying  for, 
granting  and  executing  an  order 
of  arrest,  etc.  An  order  of  arrest 
in  these  courts  is  now  to  be  regard- 
ed as  a  provisional  remedy  analo- 
gous to  the  practice  under  §179 
Code  of  Pro.,  where  the  action  or 
contract  might  be  ^rosecuted^  irre- 
spective of  the  right  to  arrest  upon 
extrinsic  facts.  Sections  649  and 
550,  Code  Civ.  Pro.,  have  no  appli- 
cation to  arrests  in  these  courts, 
and  subdivision  4  of  §  649  is  the 
only  statute  that  requires  that 
fraud  in  contracting  the  debt  shall 
be  proved  upon  the  trial  if  the 
plaintiff  suing  to  recover  money 
due  upon  a  contract  seeks  the 
arrest  of  the  defendant. 

Section  1304  of  tlie  Consolidation 
Act  prescribes  the  case  in  which 
an  arrest  may  be  had  in  an  action 
in  the  district  court.  When  ar- 
rested the  defendant  may  move 
upon  affidavits  to  vacate  the  order 
of  arrest.  H2How.  Pr.,  230.  Where 
the  original  process  was  a  warrant, 
the  setting  aside  of  the  wan  ant 
put  an  end  to  the  action  ;  but  the 
order  of  arrest  obtained  under 
§  1304  of  the  Consolidation  Act  is 
merely  a  provisional  remedy  which 
may  be  vacated  without  affecting 
the  summons  or  the  right  of  the 
plaintiff  to  proceed  with  the  action 
in  order  that  he  may  recover  judg- 
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ment  for  his  demand.  Where  the 
order  of  arrest  is  sustained,  the 
plaintiff  is  entitled  to  an  entry  in 
the  judgment,  if  he  recover  one, 
that  the  defendant  is  subject  to 
arrest  and  imprisonment  thereon. 
§1386,  Consolidation  Act;  8  Daly, 
43.  The  execution  is  then  to  be 
issued  in  accordance  with  the  pro- 
visions of  §  1399. 

It  seems  that  §  3018  has  no  bear- 
ing on  the  question. 

Judgment  and  order  vacating  or- 
der of  arrest  reversed  and  new 
trial  ordered,  costs  to  appellant  to 
abide  event. 

Opinion  per  curiam.  Larre- 
morey  J.  F.Daly  and  Van Hoesen^ 
J  J,,  sitting. 


NEGLIGENCE.    DAMAGES. 

N.  Y.  Court  of  Appeals. 

Reed,  applt^  v.  The  Mayor,  etc., 
of  N.  Y.,  respt. 

Decided  Oct.  7,  1884. 

The  plaintiff  in  an  action  against  thp  Mayor, 
etc.,  of  N.  Y.,  is  not  restricted  in  bis  recov- 
ery to  the  estimated  amount  of  damages 
stated  in  the  claim  filed  by  him  with  the 
Comptroller. 

Reversing  S.  C,  18  W.  Dig.,  212. 

Plaintiff  sued  the  defendant  for 
injuries  received  by  falling  on  a 
sidewalk,  claiming  $5, 000  damages. 
A  statement  of  the  facts  constitut- 
ing the  claim  was  filed  with  the 
Comptroller  as  required  by  the 
statute  (Laws  of  18'y3,  Chap.  335, 
§  106).  Afterwards  his  injuries 
became  more  serious,  and  he  moved 
to  amend  his  complaint  so  as  to 
claim  $10,000  damages.  This  mo- 
tion was  heard  on  the  merits  at 


Special  Term  and  granted.  The 
General  Term  reversed  the  order 
on  the  ground  that  the  amount  of 
damages  demanded  is  an  essential 
part  of  the  claim  required  by  the 
statute  to  be  filed  with  the  Comp- 
troller, and  •  hence  this  amoaDt 
cannot  be  altered  after  suit 
brought,  but  that  if  plaintiff 
wished  to  claim  greater  damages 
he  must  discontinue  and  file  a  new 
demand  for  the  increased  amount 
and  bring  a  new  action. 

Charles  P,  Miller^  for  applt. 

D.  J.  Dean^  for  respt. 

Held^  That  plaintiff  having 
filed  his  claim  as  required  the 
statute  was  sufficiently  complied 
with,  and  he  is  not  restricted  in 
his  recovery  to  the  estimated 
amount  of  damages  stated  in  the 
claim  so  filed. 

The  order  of  the  General  Term 
was  by  its  express  terms  based 
solely  upon  the  ground  that  the 
amendment  was  beyond  the  power 
of  the  Court. 

Held^  That  the  order  should  be 
reversed,  and  the  case  remitted  to 
the  General  Term  to  exercise  its 
discretion  in  reviewing  the  order 
of  the  Special  Term. 

Per  curiam  opinion.  All  concur. 


OBSCENE  PICTURES. 

N.  Y.  CouKT  OF  Appeals. 

The  People,  respts.,  v.  Muller 
applL 

Decided  Oct.  7,  1884. 

The  testimony  of  experts  is  not  admissible  on 
the  question  whether  pictures  or  printed 
words  are  obscene  or  indecent. 

The  fact  that  the  original  pictures  have  been 
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publicly  exhibited  will  not,  as  matter  of 
law,  exclude  a  finding  that  the  photographs 
sold  were  obscene  and  indecent. 

The  intent  with  which  the  sale  was  made  is 
immaterial. 

Afllrming  8.  C,  19  W.  Dig..  256. 

The  defendant  was  convicted  of 
selling  obscgne  or  indecent  pic- 
tures under  §  317  of  the  Penal 
Code,  which  makes  the  selling, 
loaning,  giving  away  or  showing 
of  an  obscene  or  indecent  book, 
writing,  paper,  picture,  drawing 
or  photograph  a  misdemeanor. 
Defendant  called  as  witnesses  an 
artist  who  had  practised  painting 
for  many  years,  and  also  a  person 
engaged  in  the  study  of  art.  They 
were  asked  if  there  was  a  distin- 
guishing line,  as  understood  by 
artists,  between  pure  art  and  ob- 
scene and  indecent  art.  This  ques- 
tion was  objected  to  and  excluded. 

John  D.  Tovmsendy  for  applt. 

John  Vincentj  for  respts. 

Held,  No  error ;  that  the  issue 
to  be  tried  was  whether  the  par- 
ticular pictures  in  question  were 
obscene  or  indecent.  Defendant 
was  entitled  to  prove  in  his  de- 
fense any  facts  legitimately  bear- 
ing upon  this  issue. 

It  does  not  require  an  expert  in 
art  or  literature  to  determine 
whether  a  picture  is  obscene  or 
indecent,  or  whether  printed  words 
are  offensive  to  decency  and  good 
morals.  The  testimony  of  experts 
is  not  admissible  upon  matters  of 
judgment  within  the  knowledge 
and  experience  of  ordinary  jury- 
men. 1  Qreenl.  Ev.,  §  440.  A 
proper  test  of  obscenity  in  a 
painting  or  statue  would  be 
whether  its  motive,  as  indicated 
by  it,  is  pure  or  impure,  whether 


it  is  naturally  calculated  to  excite 
in  a  spectator  impure  imagina- 
tions, and  whether  the  other  inci- 
dents and  qualities,  however  at- 
tractive, were  merely  accessory  to 
this  as  the  primary  or  main  pur- 
pose of  the  representation.  L.  R., 
3Q.  B.,  369. 

The  fact  that  the  original  pic- 
tures of  which  defendant  sold 
photographs  had  been  exhibited 
at  the  Salon  in  Paris  was  admitted 
by  the  prosecution,  and  it  was 
proved  that  one  of  them  had  been 
publicly  exhibited  in  Philadel- 
phia. 

Held,  That  this  did  not  as  mat- 
ter of  law  exclude  a  finding  by  the 
jury  that  the  photographs  were 
obscene  and  indecent. 

Defendant's  counsel  requested 
the  court  to  charge  that  defend- 
ant's intent  in  selling  the  pic- 
tures claimed  to  be  indecent  and 
obscene  is  an  important  element  in 
determining  his  guilt.  This  request 
was  refused. 

Held,  No  error;  that  the  statute 
makes  the  sale  of  such  a  picture  a 
misdemeanor  and  no  exception  is 
made  by  reason  of  any  intent  in 
making  the  sale. 

Judgment  of  General  Term, 
aflSrming  judgment  of  conviction, 
affirmed. 

Opinion  by  Andrews,  J.  AH 
concur. 


CORPORATIONS.     STOCKS. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

Margaret  Dunn,   respt,  v.  The 
Star  Fire  Ins.  Co.  of  N.  Y.,  applt. 
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Decided  Oct.  8,  1884. 

The  delivery  of  a  certificate  of  stock,  with  a 
power  of  attorney  authorizing  the  person 
to  whom  such  certificate  is  given  to  trans- 
fer to  himbelf  the  shares  represented  by  it 
upon  the  books  of  the  corporation,  will 
transfer  the  title  to  the  shares  to  the  per- 
son receiving  these  evidences  of  right 
without  the  formal  transfer  of  such  shares 
upon  the  books  of  the  corporation;  and  if, 
before  such  transfer  upon  the  books  of  the 
corporation,  the  shares  are  seized  under  an 
attachment  issued  in  an  action  against  the 
person  in  whose  name  they  stand,  such 
seizure  gives  the  attaching  creditor  no 
right  whatever  to  them,  and  forms  no  legal 
obstacle  to  the  transfer  of  such  shares  upon 
the  books  of  the  corporation ;  and  a  refu- 
sal on  the  part  of  the  corporation,  on  ac- 
count of  such  attachment,  to  make  such 
transfer,  renders  it  liable  for  the  value  of 
the  shares. 

The  fact  that  a  certificate  of  stock  is  pre- 
sented at  the  office  of  a  corporation  to  a 
person  apparently  in  charge  of  it,  and  a  re- 
quest made  to  him  for  the  transfer  of  the 
shares  upon  the  books  to  the  person  pre- 
a^nting  such  certificate,  which  request  is 
refused  by  him,  is  sufficient,  in  the  absence 
of  evidence  to  the  contrary,  to  warrant  the 
conclusion,  in  an  action  to  recover  dam- 
ages for  such  refusal,  that  he  had  the  au- 
thority to  represent  the  company  and  to 
bind  it  by  such  refusal. 

Appeal  from  a  judgment  recov- 
ered upon  the  verdict  of  a  jury  and 
from  an  order  denying  a  motion 
for  a  new  trial. 

The  husband  of  the  plaintiff,  in 
whose  name  certain  shares  of  stock 
which  had  been  bought  by  him  for 
plaintiff  with  her  money  stood 
upon  the  books  of  defendant,  de- 
livered to  her  the  certificate  of 
such  shares,  with  a  power  of  at- 
torney authorizing  her  to  transfer 
the  shares  upon  the  books  of  the 
corporation.  Subsequently  such 
certificate  was  presented  at  the 
oflSce  of  the  company  to  a  person 


who  was  apparently  in  charge  of 
it,  and  a  request  made  to  him  that 
the  stock  should  be  transferred 
upon  the  books  to  the  plaintiff. 
He  refused  to  make  the  transfer, 
excusing  himself  for  his  refusal 
because  of  an  attachment  under 
which  they  had  been  seized,  which 
had  been  issued  in  an  action 
against  the  plaintiff's  husband 
subsequently  to  the  delivery  of 
the  certificate  and  power  of  attor- 
ney to  the  plaintiff.  This  action 
was  brought  to  recover  damages 
for  such  refusal  to  transfer  the 
stock. 

William  G.  Wilson^  for  applt. 

Alfred  J.  Bakery  for  respt. 

Held,  That  although  it  did  not 
appear  otherwise  than  by  these 
circumstances  above  set  forth  that 
the  person  in  charge  of  the  office 
was  authorized  to  represent  or 
bind  the  company,  yet  these  facts 
were  sufficient,  in  the  absence  of 
evidence  to  the  contrary,  to  justify 
the  conclusion  that  he  had  the  au- 
thority to  represent  the  company 
and  to  bind  it  by  his  refusal  to 
transfer  the  shares.  That  the  de- 
livery of  the  certificate  of  the 
shares  to  the  plaintiff,  together 
with  the  power  of  attorney  author- 
izing her  to  transfer  them  upon 
the  books  of  the  company,  trans- 
ferred the  title  to  such  shares  to 
her  without  their  formal  transfer 
upon  the  books  of  the  corpora- 
tion. 7  Lans.,  317.  And  since, 
thereafter,  the  plaintiff's  husband 
had  no  interest,  either  legal  or 
equitable,  in  them,  their  formal 
seizure  under  the  attachment  is- 
sued in  the  action  against  him 
gave    the    attaching    creditor  no 


Digitized  by 


Google 


NEW  YORK  WEEKLY  DIGEST. 


633 


right  whatever  in  them,  61  N.Y., 
683,  and  formed  no  legal  obstacle 
in  the  way  of  transferring  the 
shares  upon  the  books  of  the  cor 
poration  ;  and  the  refusal  to  trans- 
fer such  shares  was  consequently 
wrongful,  and  authorized  the 
plaintiff  to  recover  their  value 
from  the  defendant.  22  Wend., 
347 ;  3  Daly,  218. 

Order  and  judgment  affirmed. 

Opinion  by  Daniels^  J.  ;  Davis^ 
P.  J.,  and  Brady,  J.,  concur. 


CONSTITUTIONAL  LAW. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

In  re  Peter  Jacobs,  applt 

Decided  Oct.  8,  1884. 

Cliap.  272,  Laws  1884,  prohibiting  the  man- 
ufacture  of  segars  in  certain  classes  of  ten- 
ement houses  in  certain  cities,  is  unconsti- 
tutional as  unlawfully  interfering  with  the 
right  of  every  person  to  employ  his  labor 
in  any  occupation  not  inimical  to  the  pub- 
lic peace,  safety  or  health,  for  although 
passed  ostensibly  with  the  purpose  of  im- 
proving the  public  health,  it  is  within  the 
power  of  the  Court  to  inquire  whether  such 
is  its  actual  purpose,  and  it  is  apparent 
from  its  provisions  that  such  was  not  the 
intention  of  the  Legislature  in  enacting  it. 

Appeal  from  order  of  Special 
Term,  dismissing  writs  of  certio- 
rari and  habeas  corpus^  and  re- 
manding appellant  to  custody  for 
violation  of  Chap.  272  of  the  Laws 
of  1884. 

The  only  question  raised  in  the 
proceeding  was  the  constitution- 
ality of  the  act  under  which  the 
appellant  was  arrested  and  which 
was  entitled  "  An  act  to  improve 


the  public  health  by  prohibiting 
the  manufacture  of  segars  and 
preparation  of  tobacco  in  any  form 
in  tenement  houses  in  certain  cases, 
etc.,"  and  which  prohibited,  in 
cities  of  the  State  having  over 
500,000  inhabitants,  the  manufac- 
ture of  segars  or  preparation  of 
tobacco  in  any  form,  on  any  floor, 
or  in  any  part  of  any  floor,  in  any 
tenement  house,  if  such  floor,  or 
any  part  of  such  floor,  was  occu- 
pied by  any  person  as  a  home  or 
residence,  for  the  purpose  of  liv- 
ing, sleeping,  cooking,  or  doing 
any  household  work  therein;  de- 
fining a  tenement  house  within  the 
meaning  of  the  act  to  be  any  house, 
building,  or  portion  thereof,  occu- 
pied as  the  home  or  residence  of 
more  than  three  families,  living 
independently  of  one  another,  and 
doing  their  cooking  upon  the 
premises ;  and  excepting  from  the 
prohibition  the  first  floor  of  said 
tenement  house  on  which  there 
should  be  a  store  for  the  sale  of 
segars  and  tobacco. 

It  was  argued  on  behalf  of  the 
appellant  that  this  act  was  uncon- 
stitutional as  interfering  with  the 
inherent  right  of  every  person  to 
employ  his  labor  in  any  lawful 
occupation  chosen  by  him  ;  while, 
on  the  other  hand,  it  was  argued 
that  this  right  was  subject  to  an 
exception  or  limitation  permitting 
the  enactment  of  laws  which  may 
regulate  or  limit,  or  restrain  its 
enjoyment  by  police  regulations 
to  preserve  the  public  peace,  safe- 
ty or  health,  and  that  the  Legisla- 
ture was  the  sole  judge  of  what 
laws  are  necessary  or  requisite  to 
those  ends. 
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Wm,  M.  Boarts,  A.  J.  Ditten- 
hoeffeTy  and  Morris  8,  Wise,  for 
applt. 

Peter  B.  Olney  and  John  Vin- 
centy  for  the  People. 

Held,  That  it  may  be  stated  as  a 
legal  and  political  axiom  that  since 
the  great  laboring  masses  of  our 
country  hare  little  or  no  property 
but  their  labor  and  the  free  right 
to  employ  it  to  their  own  best  in- 
terest and  advantage,  it  must  be 
considered  that  the  constitutional 
inhibitions  against  all  invasions  of 
property  without  due  process  of 
law  was  as  fully  intended  to  em- 
brace and  protect  that  property  as 
any  of  the  accumulations  it  may 
have  gained,  and  it  is  not  consti- 
tutionally competent,  therefore, 
for  the  Legislature  to  deprive,  by 
any  arbitrary  enactment,  a  laborer 
in  any  lawful  vocation  of  his  right 
to  work  and  enjoy  the  fruits  ot 
his  work  in  his  own  residence  and 
in  his  own  way,  except  for  the 
purposes  of  police  or  health  regu- 
lations. 

That,  in  determining  the  consti- 
tutionality of  such  a  law,  the 
Court  must  inquire  whether  the 
act  is  a  valid  exercise  of  the  power 
of  the  Legislature  to  enact  police 
regulations  to  preserve  public 
health  or  safety,  and  in  order  to 
be  a  valid  exercise  of  such  power 
the  act  must  do  more  than  profess 
to  be  of  that  kind;  it  must  be  so  in 
reality  and  not  something  else  in 
the  guise  of  such  a  purpose. 

That  it  is  apparent  from  a  study 
of  the  face  of  the  act  in  question 
that  its  aim  was  not  '^  to  improve 
the  public  health  by  prohibiting 
the    manufacture    of    segars  and 


preparation  of  tobacco  in  any  form 
in  tenement  houses,  in  certain 
cases,  etc.,"  as  declared  in  the 
title,  but  to  suppress  and  restrain 
such  manufacture  in  the  cases 
covered  by  the  act,  for  the  pur- 
pose of  preventing  successful  com- 
petition injurious  to  other  modes 
of  manufacturing  the  same  article. 

That  there  is  abundant  evidence 
of  this  object  upon  the  face  of  the 
act— First,  all  tenement  houses 
having  more  than  three,  or  more 
than  twenty  families  living  in  com- 
mon, or  not  doing  their  cooking  on 
the  premises,  are  not  within  the 
act,  and  certainly  if  health  were 
the  object  all  such  tenement 
would  be  embraced. 

Again,  the  first  floor  of  the  de- 
signated tenement  is  exempt  from 
the  operation  of  the  law  if,  in  ad- 
dition to  the  manufacture,  there 
be  a  store  for  selling  segars  and 
tobacco  on  that  floor,  although 
that  fact,  if  health  were  the  object, 
should  be  a  reason  for  more  strin- 
gent restriction  instead  of  excep- 
tion, for  it  would  cause  the  floor 
to  be  the  resort  of  more  persons 
whose  health  might  be  exposed. 

Then,  again,  the  act  has  no  re- 
gard to  the  size  of  the  floors  in 
the  designated  tenements,  and 
although  there  may  be  ten  or 
twenty  rooms  isolated  so  as  to  have 
no  communication  with  each  other, 
yet  the  bare  fact  that  some  person 
eats  or  sleeps,  or  lives  in  one  of  the 
most  distant  rooms  of  the  floor, 
without  communication  or  connec- 
tion with  that  used  for  the  busi- 
ness, makes  it  a  crime  to  manufac- 
ture segars  in  any  other  room  on 
that  floor. 
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Then,  too,  under  this  acl  the 
whole  of  one  floor  may  be  used  for 
the  manufacture  of  segars,  etc., 
while  the  several  other  floors  of 
the  house  may  be  occupied  by  per- 
persons  who  live,  sleep  and  cook 
there,  and  yet  the  case  will  not  be 
within  the  statute,  and  if  the  aim 
be  to  protect  health  why  is  not 
such  a  case  brought  within  the 
prohibition. 

If  it  be  argued  that  the  intention 
was  to  protect  the  health  only  of 
persons  who  live,  etc.,  on  the  floor 
containing  the  room  in  which  the 
manufacture  of  the  tobacco  is  car- 
ried on,  why,  it  may  be  asked,  is 
the  exception  made  which  allows 
the  health  of  such  persons  to  be 
exposed,  if  there  be  a  store  for  the 
sale  of  tobacco  on  that  floor,  and 
why  should  the  act  be  made  to 
apply  only  to  those  tenements  oc- 
cupied by  three  or  more  families  'i 
Under  the  act,  if  there  be  but  three 
families  occupying  the  house, 
either  may  manufacture  segars  or 
tobacco  on  a  floor  and  in  the  living 
rooms  of  any  number  of  people, 
without  limit,  but  if  there  be  four 
families  in  the  tenement  no  one 
can  manufacture  segars  on  any 
floor  which  is  by  any  one  person 
occupied  for  doing  any  household 
work  whatever. 

Moreover,  if  the  promotion  of 
the  public  health  were  the  purpose 
of  the  act,  why  were  cities  having 
less  than  600,000  inhabitants  omit- 
ted from  its  operation  ?  If  it  were 
necessary  for  cities  of  over  that 
j^opulation,  it  was  equally  so  for 
cities  under  it,  and  the  exclusion 
of  cities  of  the  latter  class  is  strong 
evidence  that  other  reasons  than 


the  protection  of  health  produced 
the  passage  of  the  act. 

That  it  is  impossible  to  hold 
that  this  act  is  a  police  enactment 
to  preserve  public  health,  because 
it  clparly  fails  to  accomplish  that 
purpose  to  any  reasonable  extent, 
but  on  the  contrary  it  does  quite 
another  thing,  and  is  so  unjust  in 
its  inequalities,  so  harsh  and  op- 
pressive upon  the  labor  of  poverty, 
so  keenly  discriminative  in  favor 
of  the  stronger  classes  engaged  in 
the  same  occupation,  that  it  cer- 
tainly ought  not  to  have  been  en- 
acted, but  being  enacted  ought  to 
be  held  invalid  because  it  deprives 
the  appellant  of  his  right  and  lib- 
erty to  use  his  occupation  in  his 
own  house  for  the  support  of  him- 
self and  family,  and  takes  away 
the  value  of  his  labor,  which  is  his 
property,  protected  by  the  Consti- 
tution equally  as  though  it  were 
in  lands  or  money,  without  due 
process  of  law. 

Act  adjudged  unconstitutional, 
order  reversed,  and  appellant  dis- 
charged. 

Opinions  by  Davis^  P.  J.,  and 
DanielSy  J. ;  Brady^  /.,  concur- 
ed. 


PRACTICE.    EXAMINATION 

OP  PARTY  BEFORE 

TRIAL. 

N.Y.  Supreme  Court.    General 
Term.    First  Dept. 

The  Mechanical  Orguinette  Co., 
appU.^  V.  John  C.  Haynes  et  al., 
respL 

Decided  Oct.  8,  1884. 

The  rule  applicable  to  the  granting  of  an  ex- 
amination of  a  party  before  trial  in  a  case 
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involving  matters  which  might  subject  the 
party  examined  to  a  criminal  prosecution 
is,  that  where  it  clearly  appears  that  the  only 
material  evidence  in  the  case  that  can  be 
called  out  from  the  party  sought  to  be  ex- 
amined beneHcial  to  the  other  party  must 
of  necessity  tend  to  establish  his  criminal 
guilt  the  Court  will  not  require  examina- 
tion before  trial ;  but  where  it  appears  that 
any  testimony  material  to  the  case  may  be 
given  which  has  not  of  necessity  that  ten- 
dency the  examination  may  be  had,  leaving 
the  party  to  assert  his  privilege  if  he  chooses 
not  to  answer  such  questions  as  have  that 
tendency. 
In  an  action  in  which  several  of  the  defen- 
dants are  charged  with  having  obtained 
property  by  means  of  a  fraudulent  con- 
spiracy, an  examination  before  trial  of 
a  defendant  to  whom  it  is  alleged  that  such 
property  was  transferred  with  notice  or 
knowledge  of  such  conspiracy,  and  without 
consideration,  as  to  such  notice  or  know- 
ledge and  the  consideration  paid  by  him,  is 
proper. 

Appeal  from  an  order  vacating 
an  order  for  the  examination  of 
the  defendant  Stafford  before 
trial. 

The  complaint  in  this  action 
charged  several  of  the  defendants 
with  obtaining  by  fraudulent  con- 
spiracy the  assignments  of  certain 
patents  to  themselves  and  went 
far  enough  to  show,  if  its  allega- 
tions were  true,  that  those  defen- 
dants were  guilty  of  a  consumma- 
ted criminal  conspiracy  amounting 
to  a  misdemeanor.  It  charged  also 
that  the  property  so  obtained  was 
afterward  sold  and  transferred  by 
the  conspirators  to  the  defendant 
Stafford  with  knowledge  or  notice 
on  his  part  of  the  alleged  fraudu- 
lent conspiracy  or  without  the  pay- 
ment of  any  valuable  considera- 
tion. An  order  was  obtained  by 
the  plaintiff  for  the  examination 
of  Stafford,  before  the  trial,  as  to 


his  knowledge  or  notice  of  the  al- 
leged fraud  of  the  other  defen- 
dants and  as  to  the  question  of 
consideration  paid  by  him.  A 
motion  was  made  to  vacate  this 
order  upon  the  ground  that  the  an- 
swers upon  such  examination 
would  necessarily  tend  to  crimi- 
nate said  defendant,  and%  this 
motion  was  granted  by  the  court. 
Herbert  T.  Ketcham^  forapplt. 
Thomas  B.  Smith,  for  deft. 
Stafford. 

Heldj  That  such  an  examination 
of  the  defendant  Stafford  was  al- 
lowable. That  it  did  not  follow, 
because  he  took  the  property 
with  knowledge  or  notice  of  the 
fraudulent  conspiracy  by  which  the 
other  defendants  obtained  it,  that 
he  was  therefore  guilty  of  their  mis- 
demeanor consummated  some  time 
before,  and  the  plaintiff  had  a 
clear  right  to  examine  him  and  to 
establish,  if  possible,  by  his  evi- 
dence, any  fact  showing  actual  or 
implied  notice  of  the  wrong  of  his 
vendors  or  assignors  which  at  law 
or  at  equity  tended  to  impeach 
his  title  as  a  purchaser  or  as- 
signee. 

That  the  rule  in  such  a  case  is, 
that  where  it  clearly  appears  that 
the  only  material  evidence  in  the 
case  that  can  be  called  out  from 
the  party  sought  to  be  examined 
beneficial  to  the  other  party  must 
of  necessity  tend  to  establish  his 
criminal  guilt  the  court  will  not 
require  examination  before  trial, 
because  of  the  inutility  of  such  an 
examination.  But  where  it  ap- 
pears that  any  testimony  material 
to  the  case  may  be  given  which 
has  not  of  tieccesity  that  tendency 


Digitized  by 


Qoo^Qi 


NEW  YORK  WEEKLY  DIGEST. 


537 


the  examination  may  be  had,  leav- 
ing the  party  to  assert  his  privi- 
lege if  he  chooses  not  to  answer 
sach  questions  as  have  that  ten- 
dency. 

Order  reversed. 

Opinion  by  Davis,  P.  J, 

Daniels,  J.,  agreed  that  the 
defendant  Stafford  might  be  law- 
fully compelled  to  answer  any 
questions  tending  to  prove  the 
fact  that  he  acquired  whatever 
rights  were  claimed  by  him  with 
either  actual  or  constructive 
notice  of  the  alleged  fraudulent 
conspiracy,  and  as  that  was  as  far 
as  the  opinion  of  Davis,  P.  J., 
went  he  also  agreed  to  the  disposi- 
tion of  the  appeal  therein  directed. 

Brady,  /.,  concurred  with  Dan- 
ielSy  J. 


TAXATION.   CORPORATIONS. 

N.  Y.  Court  of  Appeals. 

The  People,  respts,,  v.  The 
Equitable  Trust  Co.  of  I^ew  Lon- 
don, Conn.,  applt. 

Decided  Oct.  7,  1884. 

Defendant,  a  foreign  corporalion,  hud  au  ottlce 
for  business  in  New  York  City,  but  little 
of  its  property  was  in  ibis  t?taie  and  but 
little  of  its  business  done  here.  For  the 
year  ending  November  1,  1881,  it  reported 
that  no  dividend  had  been  made  or  declar- 
ed, and  lilcd  an  appraisal  of  its  capital 
stock,  upon  which  a  tax  of  1^  mills  was 
laid.  Held,  That  the  tax  was  one  upon  the 
business  of  defendant  done  in  this  State, 
and  was  valid. 

This  action  was  brought  by  the 
Attorney-General  against  defend- 
ant, a  foreign  corporation,  to  re- 
cover a  tax  which  it  is  claimed 
should  have  been  paid  under  §  2, 

Vol.  1».— No.  23a. 


Chapter  542,  Laws  of  1880,  as 
amended  by  Chapter  361,  Laws  of 
1881.  Defendant,  a  Connecticut 
corporation,  has  been  engaged  for 
many  years,  througli  its  officers, 
who  reside  in  that  State,  in  the 
business  of  negotiating  loans  on 
mortgages  in  the  Western  States, 
or  the  purchase  of  obligations 
secured  by  mortgages  in  those 
States,  and  selling  securities  based 
on  those  loans  and  obligations. 
During  the  year  ending  November 
1st,  1881,  it  was  engaged  princi- 
pally in  caring  for  its  business  of 
previous  years  and  looking  after 
its  real  estate.  Its  sales  weie  very 
light  and  were  mostly  made  in 
foreign  countries.  During  eight 
years  prior  to  the  commencement 
of  this  action  it  had  an  office  for 
the  transaction  of  business  in  the 
City  of  New  York,  but  a  very 
small  portion  of  its  property  was 
within  this  State,  and  but  little  of 
its  business  was  done  here.  On 
November  10,  1881,  its  treasurer 
made  a  report  in  writing  to  the 
Comptroller  of  this  State,  showing 
that  during  the  year  ending  No- 
vember 1  it  had  not  made  or  de- 
clared any  dividend  onjts  capital 
stock,  and  its  secretary  and  trea- 
surer also  sent  to  the  Comptroller 
an  appraisal  of  its  capital  stock,  as 
required  by  the  statute,  showing 
its  actual  cash  value  to  be  $1,050,- 
t)00.  A  tax  of  one  and  a  half  mills 
upon  that  sum  is  sought  to  be 
recovered  in  this  action. 

Thomas  Tliacher  and  Julien  T. 
Davies,  for  applt. 

Denis  O'Brien,  Atty-Gen'l,  for 
respt. 

Held,  That  the  rax  was  one  upon 
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the  business  of  defendant  done  in 
this  State,  and  was  valid  ;  that,  it 
being  a  specific  tax,  no  apportion- 
ment or  appraisal  was  required.  4 
N.  Y.,  419. 

The  power  of  taxation  possessed 
by  the  State  may,  with  some  ex- 
ceptions imposed  by  the  Federal 
Constitution  and  laws  passed  in 
pursuance  thereof,  be  exercised 
upon  all  objects  within  the  State, 
and  trades  or  vocations  and  other 
business,  carried  on  within  the 
State,  under  the  protection  of  its 
laws,  whether  by  citizens  or  non- 
residents, may  be  taxed — but  non- 
residents' property  having  no  legal 
situs  here,  and  business  not  car- 
ried on  here,  cannot  be  taxed  in 
this  State.     15  Wall.,  300. 

A  foreign  corporation  cannot  be 
taxed  in  this  State  on  account  of 
ltd  corporate  franchise.  93  N.  Y., 
592. 

In  passing  upon  a  statute  the 
natural  presumption  is  that  the 
Legislature  did  what  it  had  a  right 
and  power  to  do.     93  N.  Y.,  328. 

The  power  of  taxation  may  be 
exercised  by  the  Legislature  upon 
all  objects  within  its  jurisdiction 
which  it  concludes  should  bear  a 
portion  of  the  public  burdens  by 
a  general  property  tax  to  be  ap- 
portioned upon  all  the  property 
within  the  State,  according  to  ap- 
praised values,  by  a  poll  tax  im- 
posed upon  all  the  citizens  of  the 
State,  or  by  taxes  upon  specified 
articles  of  personal  property,  or 
upon  avocations,  trades  and  busi- 
ness. 4  Wheat.,  428, 430 ;  4  Peters, 
561. 

As  to  whether  a  foreign  corpora- 
tion that  keeps  an  ofiice  in  this 


State  merely  for  the  record  and 
transfer  of  its  stock,  while  it  does 
its  business  elsewhere,  can  be  con- 
sidered a  corporation  doing  busi- 
ness in  this  State  within  the  mean- 
ing of  the  statute,  qucere. 

Judgment  of  General  Term, 
aflSrming  judgment  for  plaintiff, 
affirmed. 

Opinion  by  JEarl,  J.  All  con- 
cur, except  Andrews,  J.,  not  vo- 
ting. 

CONTRACT. 

N.  Y.  Court  of  Appeals. 

Silberman  et  al,,  respts.,  v. 
Claik  et  al.,  appUs. 

Decided  Oct.  7,  1884. 

Plaintiffs  purchased  steel  rails  at  a  specified 
price  "f  o.  b.  (free  on  board),  conlinenlal 
port;  inspeclion  at  makers'  "works,"  pay- 
ment by  letter  of  credit.  The  letter  of  credit 
for  the  full  amount  of  the  rails  was  given 
but  plaintiffs  were  obliged  to  pay  for  inspec- 
tion. In  an  action  to  recoTcr  the  amount 
so  paid,  Held,  That  the  contract  was  not 
ambiguous,  and  could  not  be  varied  by 
parol  evidence;  that  the  words  "free  on 
board"  and  the  provision  for  inspection 
were  to  be  construed  together,  and  that 
plaintiffs  were  only  bound  to  pay  the 
amount  named. 

This  action  was  brought  to  re- 
cover for  money  paid  by  plaintiffs 
for  the  inspection  of  steel  rails 
bought  by  them  of  defendants. 
The  purchase  was  made  under  a 
contract  dated  Feb.  20, 1880,which 
required  the  rails  (4,000  tons)  to 
be  *' first-class  German  make, 
usual  good  merchantable,  free 
from  flaws  and  cracks  and  all  im- 
perfections ;  price  nine  pounds 
two  shillings  and  sixpence  per  ton, 
/.  0.  &.,  continental  port;  inspec- 
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tion  at  makers'  works ;  payment 
by  J.  &  W.  Seligman's  letter  of 
credit  on  London,  at  four  months' 
date,  to  be  famished  within  four 
days."  In  pursuance  of  this  con- 
tract plaintiffs  delivered  to  de- 
fendants a  letter  of  credit  signed 
by  J.  &  W.  Seligman  &  Co.,  dated 
March  6,  1880,  for  £36,600,  the 
precise  price  of  the  4,000  tons, 
which  provided  that  certificates  of 
inspection,  certified  invoices  and 
bills  of  lading  should  accompany 
each  draft  upon  the  credit^  It 
was  proved  that  the  letters 
'*/*.  0.  J."  meant  ''free  on  board" 
the  vessels  which  were  to  bring 
the  rails  to  this  country.  Evi- 
dence was  offered  and  excluded  of 
the  custom  in  such  cases. 

Charles  C.  Beaman^  for  applts. 

Albert  A.  Abbolty  for  respts. 

Seldj  No  error  ;  that  there  being 
nothing  ambiguous  in  the  con- 
tract it  could  not  be  varied  by 
parol  evidence.  Plaintiffs  were 
bound  only  to  pay  through  the 
letter  of  credit  the  price  named. 
Inspection  was  one  of  the  things 
to  be  done  in  pursuance  of  the 
contract,  and  the  expenses  of  that, 
as  well  as*  all  other  expenses 
touching  performance,  were  to  be 
bore  by  the  vendors.  The  words 
"free  on  board"  and  the  provis- 
ion as  to  inspection  are  to  be  con- 
strued together. 

Judgment  of  General  Term, 
affirming  judgment  for  plaintiffs, 
affirmed. 

Opinion  by  Barlj  J.  All  con- 
cur. 


DOWER.     WILLS. 

N.  Y.  Court  of  Appeals. 

Adams  et  al.,  exrs.,  applts.,  v. 
Benson  et  al.,  exrs.,  res 


Decided  Oct.  7,  1884. 

Where  testator  by  his  will  gives  to  his  wife  a 
cerlaiti  sum  which  is  to  be  accepted  and  re- 
ceived by  her  in  lieu  and  bar  of  her  dower 
and  of  nil  claims  she  may  have  upon  or 
against  his  estate  as  his  widow,  she  takes 
no  portion  of  a  dower  interest  in  that  part 
of  the  estate  undisposed  of  by  reason  of 
legacies  having  lapsed  or  invalid  disposi- 
tions in  other  ways.  Such  lapsed  legacies 
fall  into  the  residue,  and  pass  to  the  resi- 
duary legatees. 

To  ascertain  the  amount  of  a  general  residue, 
all  income  of  the  estate  not  otherwise  dis- 
posed of  must  be  added  to  the  residue. 

Modifying  8.  C..  18  W.  Dig..  266. 

One  B.  died  in  January,  1881, 
leaving  a  will  dated  February  4, 
1876,  and  leaving  a  widow  and  next 
of  kin,  but  no  children.  He  devised 
to  his  wife  a  house  and  the  furni- 
ture, paintings,  books,  horses  and 
carriages,  and  $150,000,  which 
sum  he  directed  his  executors  to 
pay  within  three  years  after  his 
death,  at  such  times  and  in  such 
amounts  as  they  in  their  discretion 
should  think  proper,  and  until 
full  payment  to  pay  her  semi- 
annual interest  upon  the  sum  un- 
paid, to  be  computed  from  the 
time  of  his  death.  He  also  directed 
that  the  legacy  to  his  wife  should 
take  precedence  in  payment  over 
all  the  other  legacies  given  in  his 
will ;  and  he  gave  various  other 
legacies,  among  which  was  one  of 
$25,000  to  his  brother  W.,  and  one 
of  $3, 000  to  G.,  a  cousin.  Two-fifths 
of  the  residue  of  his  estate  he  gave 
to  his  brother  W.,   one-fifth    to 
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each  of  liis  two  nephews,  and  the 
remainirif^  fifth  to  his  executors, 
in  trust,  to  invest  the  same  and 
receive  and  pay  the  income  to  his 
wife  during  her  life,  and  after 
lier  death  to  pay  the  principal 
to  his  brother  W.  and  his  two 
nephews  in  equal  shares.  After 
the  devises  and  bequests,  the  will 
provided:  "It  is  my  will,  and  I 
do  hereby  declare  that  the  devises 
and  bequests  hereinbefore  made  to 
and  for  the  benefit  of  my  beloved 
wife  *  *  are  made  and  shall  be 
accepted  and  received  by  her  in 
lieu  and  Bar  of  her  dower  and  of 
all  claims  she  may  have  upon  or 
against  my  estate  as  my  widow." 
W.  and  G.  both  died  ■  before  the 
testator,  who  knew  of  their  deaths. 
It  was  conceded  that  the  lega- 
cies to  them  lapsed,  and  the 
share  of  W.  in  the  residue  lapsed, 
and  as  to  such  share  the  testator 
died  intestate.  The  widow  ac- 
cepted the  provision  made  for  her 
in  the  will.  Her  executors  claim 
that  they  are  entitled  as  such  to 
one  half  of  the  lapsed  legacies. 

B.  F.  Tracy ^  for  applts. 

Jasper  W.  Oilbert  and  Thornas 
H,  Rodman^  for  respts. 

Held^  That  the  testator  intended 
to  bar  his  wife  from  any  further 
share  in  his  estate  than  such  as 
the  will  provided,  and  she  having 
elected  to  accept  such  provision 
her  legal  representatives  were 
bound  thereby.  3  S.  &  G.,  83  ; 
43  N.  Y^,  424. 

Pickering  v.  Stanford,  2  Ves., 
272,  581;  3  id.,  332,  492;  over- 
ruled. 

Also  held^  That  the  lapsed  lega- 
cies to  W.  and  G.,  under  the  resi- 


duary clause,  fell  into  the  residue 
and  passed  to  the  residuary  lega- 
tees. Roper  on  Legacies,  496; 
Wms.  on  Exrs.,  1044;  2  Redf.  on 
Wills,  442;  18  Beav.,  417,  427;  4 
Paige,  115  ;  9  id.,  94  :  3  Edw.  Ch., 
79  ;  4  Barb.,  80.  While  a  testator 
may  so  circumscribe  and  confine 
the  residue  that  the  residuary 
legatee  will  be  a  specific  legatee 
and  not  entitled  to  any  benefit  ac- 
cruing from  lapses  unless  what 
shall  have  lapsed  constitutes  a  part 
of  the  particular  residue,  very  spe- 
cial words  are  required  to  take  a 
bequest  of  the  residue  out  of  the 
general  rule.     2  J.  &  W.,  406. 

Kerr  v.  Dougherty,  79  N.  Y., 
327,  distinguished. 

There  were  a  number  of  legacies 
in  terms  payable  within  three 
years,  without  interest. 

Held^  That  the  income  of  the 
funds  set  apart  or  held  for  the  pay- 
ment of  these  legacies  should  have 
been  added  to  the  residue. 

The  Supreme  Court  held  that 
the  widow  was  entitled  to  the  in- 
terest on  the  share  of  the  residue 
put  in  truet  for  her  from  the  death 
of  the  testator. 

Held^  No  error;  such  interest 
formed  no  part  of  the  residue.  36 
N.  Y.,  15;  2  Redf.,  434;  6 
Paige,  298  ;  103  Mass.,  299.  One- 
fifth  of  the  two  lapsed  legacies 
should  have  been  added  to  the 
residuary  estate  which  was  to  be 
held  in  trust  for  the  widow. 

The  will  provided  that  the  four- 
fifths  of  the  residue  not  put  in 
trust  for  the  widow  should  not  be 
paid  until  at  the  end  of  one  year 
from  the  death  of  the  testator. 

Held,  That  the  income  of  those 
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shares  for  one  year,  except  as  to 
the  two-fifths  which  lapsed,  being 
otherwise  undisposed  of,  went  into 
and  formed  a  part  of  the  residae. 
To  ascertain  the  amount  of  a  gen- 
eral residue,  all  the  income  of  the 
estate  not  otherwise  disposed  of 
must  be  added  to  the  residue.  In 
this  case  all  the  interest  for  one 
year,  on  so  much  of  the  residue  as 
did  not  lapse,  excluding  the  wid- 
ow's fifth,  to  wit.,  on  two-fifths 
thereof,  should  have  been  added 
to  the  residue,  so  as  to  make  up 
the  true  amount  from  which  the 
one-fifth  of  principal  was  to  be 
taken  and  held  in  trust  for  her. 

Judgment  of  General  Term,  af- 
firming decree  of  surrogate,  modi- 
fied, and  remitted  to  surrogate  for 
judgment. 

Opinion  by  Earl^  J.  All  con- 
cur. 


FRAUD.  AGENCY.  EVIDENCE. 

N.  Y.  Court  of  Appeals. 

Krumm,  respt.^  v.  Beach  et   al., 
appUs. 

Decided  Oct.  7,  1884. 

In  an  action  for  fraud  on  the  sale  of  land  it  ap- 
peared that  defendant  B.  contracted  to  sell 
the  land,  which  belonged  to  his  wife,  and 
made  the  false  representations ;  that  the 
wife,  8.  B.,  conveyed  to  plaintiff  and  re- 
tained the  bulk  of  the  purchase  money. 
The  answer  admitted  the  purchase  from  S. 
B.  Eddy  That  B.  assumed  to  act  as  the 
agent  of  his  wife  ;  that  she  so  ratified  his 
agency  as  to  make  the  contract  one  with 
herself,  and  that  the  receipt  and  retention 
by  her  of  the  bulk  of  the  proceeds  rendered 
her  liable  for  the  fraud,  although  she  was 
innocent  of  it  and  did  not  personally  par- 
ticipate in  it. 

In  such  an  action  evidence  of  the  value  of 
other  land  represented  to  be  owned  by  the 


vendor  and  included  in  the  conveyance,  but 
which  was  not  so  owned  or  conveyed,  is 
admissible  as  bearing  on  the  question  of 
damages,  and  also  to  show  intent  to  defraud. 

This  action  was  brought  to  re- 
cover damages  for  a  fraud  commit- 
ted in  the  sale  of  lands.  It  appeared 
that  on  July  15,  1876,  plaintiff  en- 
tered into  a  contract  with  defend- 
ant, E.  W.  B.,  for  the  purchase  of 
the  lands  in  question.  The  con- 
tract was  made  in  his  name,  and 
*the  fraud  alleged  consisted  in  re- 
presentations made  by  him.  The 
lands  belonged  to  defendant  S.  B., 
who  was  the  wife  of  E.  W.  B.;  the 
making  of  the  false  representa- 
tions and  contract  of  sale  were  un- 
known to  S.  B.  until  after  the  con- 
veyance. The  consideration  paid 
was  $2,400,  of  which  S.  B.  received 
$1,900.  The  allegations  of  the 
complaint  make  S.  B.  a  contract- 
ing party  as  a  recognized  and 
named  principal,  and  asserts  that 
plaintiff  bought  of  her  and  that 
she  sold  to  him.  The  answer  ex- 
pressly admits  the  purchase  from 
S.  B.,  and  alleges  '*that  these  de- 
fendants  were  each  ignorant  of  the 
exact  boundaries  of  said  lands, 
and  so  informed"  the  plaintiff, 
and  only  pointed  out  and  exhibit- 
ed to  plaintiff  lands  owned  by  S. 
B.,  and  which  were  the  same  lands 
conveyed.  The  defendant  S.  B. 
moved  for  a  nonsuit,  on  the  ground 
that  her  husband  assumed  to  act 
as  her  agent,  and  was  the  sole 
principal  in  the  contract;  that  she 
had  sold  to  her  husband  upon 
terms  between  themselves,  and 
conveyed  to  the  purchaser  at  the 
husband's  request  and  in  perfor- 
mance of  those  terras. 
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The  answer  set  up  no  separate 
defence  for  the  wife. 
The  motion  was  denied. 

David  F,  Daj/,  for  applts. 

George  M,  Osgoodby^  for  respt. 

Held^  No  error:  that  the  aver- 
ments of  the  answer  show  that  E. 
W.  B.  assumed  to  act  as  agent  for 
his  wife,  and  that  she  so  ratified 
his  agency  as  to  make  the  contract 
a  contract  with  herself  as  well  as 
her  hnsband,  and  that  the  receipt 
and  retention  by  her  of  the  bulk 
of  the  proceeds  rendered  her  li- 
able for  the  fraud,  although  she 
was  innocent  of  it  and  did  not 
personally  participate  in  it.  21 
N.  Y.,  238 ;  43  id.,  288  ;  61  id.,  34; 
93  id.,  643. 

The  Judge  charged  that  the 
damages  recoverable  would  be  the 
difference  between  the  value  of  the 
land  conveyed  and  the  value  of 
that  which  would  have  passed  had 
the  representations  been  true.  No 
exception  was  taken  to  the  charge, 
except  one  ''  to  the  charge  and  the 
whole  thereof."  The  charge  cover- 
ed three  printed  pages  of  the  case, 
and  deals  with  numerous  ques- 
tions. 

Held,  That  the  exception  was 
ineffectual  for  any  purpose. 

Upon  the  trial  plaintiff  offered 
to  show  the  value  of  twenty  acres 
represented  to  be  included  in  the 
ownership  of  S.  B.  and  in  the  in- 
tended sale,  but  in  fact  neither  so 
owned  or  conveyed.  Defendants 
objected  on  the  ground  "  that  the 
same  did  not  afford  the  true 
measure  of  plaintiff's  damages." 
The  objection  was  overruled  and 
an  exception  taken. 


Held^  No  error ;  that  the  objec- 
tion furnished  no  su£Bcient  reason 
for  rejecting  the  proof ;  that  the 
evidence  was  admissible  as  bearing 
on  the  question  of  damages  as  fur- 
nishing an  element  needed  in  their 
computation,  and  was  also  admis- 
sible to  show  intent  to  defraud  on 
one  side  and  an  injury  suffered 
on  the  other. 

Also  held,  That  while  plaintiff 
could  have  sued  for  a  rescission  of 
the  contract  and  a  recovery  back 
of  the  consideration  paid  after  an 
offer  to  reconvey  and  a  tender  of 
what  he  had  received,  he  was  not 
compelled  to  adopt  this  remedy, 
but  could  stand  upon  the  contract 
and  require  of  the  vendor  its  com- 
plete performance,  or  such  dam- 
ages as  would  be  equivalent  to  a 
complete  performance.  13  Johns.. 
325 ;  7  Wend,  386  ;  1  N.  Y.,  305; 

9  id.,  197  ;  68 Barb.,  385.  Such  an 
action  can  be  maintained  whether 
the  representations  relate  to  the 
title  or  to  matters  collateral  to  the 
land. 

The  measure  of  damages  is  fnll 
indemnity  to  the  injured  party. 

10  Wend.,  155 :  13  Johns.,  326 ;  1 
N.  Y.,  305. 

Judgment  of  General  Term, 
aflSrming  judgment  on  verdict  for 
plaintiff,  aflBrmed. 

Opinion  by  Finch,  J.  AH  con- 
cur. 


PRACTICE. 
N.  Y.  Court  of  Appeals. 

Emmerich,  respL^  v.    Heffernan 
etal.,  applts. 

Decided  Oct.  7,  1884. 
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Under  the  general  power  of  the  Court  to  cor- 
rect and  set  aside  its  orders  and  judgments 
it  has  power  to  vacate  at  the  same  term  an 
order  dismissing  a  complaint  and  grant  a 
new  trial. 

Upon  the  trial  of  the  above  en- 
titled action,  at  Circuit,  the  com- 
plaint was  dismissed  on  the  ground 
that  it  did  not  state  facts  suflScient 
to  constitute  a  cause  of  action. 
Plaintiff  excepted.  Hesubsequent- 
ly  moved,  at  the  same  term  and 
before  the  same  judge,  to  vacate 
the  order  of  dismissal  and  for  a 
new  trial,  and  that  the  case  be  re- 
stored to  the  calendar.  On  the 
hearing  of  that  motion  defendant's 
counsel  consented  to  the  making 
thereof,  and  waived  all  questions 
as  to  its  regularity  and  plaintiff's 
right  to  make  it.  This  motion  was 
granted,  the  judge  being  satisfied 
that  the  order  of  dismissal  had 
been  inadverdently  granted,  de- 
fendant's consent  and  waiver  being 
recited  in  the  order.  Defendant 
appealed  from  said  order  to  the 
General  Term,  where  his  appeal 
was  dismissed,  and  from  such  dis- 
missal he  appeals  to  this  Court. 

A.  R.  Dyett^  for  applts. 

Wm,  O.  McCrea^  for  respt. 

Held^  That  under  the  general 
power  of  the  Court  to  correct  or 
set  aside  its  own  orders  and  judg- 
ments the  order  vacating  the  order 
of  dismissal  was  valid.  The  con- 
sent of  defendant  to  the  making  of 
the  motion  and  his  express  waiver 
are  a  full  answer  to  any  objection 
of  irregularity  in  making  the  or- 
der. 

The  only  point  discussed  in  the 
opinion  of  the  General  Term  was 
the  jurisdiction  of  the  judge  at  the 


Circuit  to  make  it,  and  it  held  it 
was  not  a  question  of  jurisdiction 
but  of  regularity  merely  and  de- 
fendant's consent  precluded  her 
from  raising  that  question,  and 
dismissed  the  appeal.  It  was 
claimed  that  it  should  have  re- 
manded the  case  to  the  Circuit  to 
pass  upon  the  merits. 

Held,  Untenable ;  as  in  the  pres- 
ent case  it  would  have  been  an  idle 
ceremony  to  have  pursued  the 
course  insisted  upon.  It  would 
have  been  technically  more  correct 
if  the  General  Term  had  affirmed 
the  order  of  the  Special  Term. 

Order  of  General  Term,  dismiss- 
ing appeal,  affirmed. 

Opinion  by  Rapallo^  J.  All 
concur. 


LAND  CONTRACT. 

N.  Y.  Court  of  Appeals. 

Hellreigel,  respt,^  v.  Manning, 
applt. 

Decided  Oct.  7,  1884. 

Before  a  purchaser  of  land  can  successfully 
resist  performance  of  his  contract  on  the 
ground  of  defect  of  title  there  must  be  at 
least  a  reasonable  doubt  as  to  the  vendor's 
title,  which  affects  its  value  and  would  in- 
terfere with  a  sale  to  a  reasonable  pur- 
chaser. A  defect  in  the  record  title  may 
removed  or  cured  by  parol  evidence. 

One  who  agrees  to  sell  and  convey  premises 
at  a  future  day  does  not,  in  the  absence  of 
stipulations  to  that  effect,  owe  the  vendee 
any  duty  to  keep  them  in  repair  or  guard 
against  natural  decay. 

This  action  was  brought  to  com- 
pel defendant  to  specifically  per- 
form a  contract  for  the  purchase 
of  real  estate,  and  was  based  upon 
a  written  agreement,  signed,  seal- 
ed and  acknowledged  by  defend- 
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ant,  dated  Sept.  17,  1876,  whereby, 
in  consideration  of  fifty  dollars 
paid  to  him  by  plaintiff,  defend- 
ant agreed  that  if  at  the  end  of 
four  years  plaintiff  became  dissat- 
isfied with  his  purchase  and  called 
upon  him  to  do  so,  he  would  pay 
him  for  his  undivided  one-half 
interest  in  the  land  $3,800,  on 
condition  of  his  executing  and 
tendering  to  defendant  a  deed  '*  by 
a  good  title  free  of  incumbrances." 
At  the  end  of  four  years  plaintiff 
tendered  to  defendant  a  deed  of 
the  land  and  demanded  perform- 
ance on  his  part,  which  was  refused 
on  the  ground  that  there  was  a  de- 
fect in  plaintiff's  title.  It  appeared 
by  the  records  in  the  county 
clerk's  office  that  on  May  15,  1861, 
one  Clark  conveyed  the  land  to 
Electa  Wilds  and  on  April  11, 
Electa  Wilder  conveyed  the  same 
premises  to  one  S.  There  was  no 
deed  from  Electa  Wilds.  The 
title  was  held  and  the  land  occu- 
pied without  dispute  under  the 
deed  from  Electa  Wilder  from 
April,  1867,  to  the  trial  of  this  ac 
tion  in  1881.  The  deed  to  S.  had 
been  destroyed  after  tlie  title  had 
passed  out  of  him,  but  a  mortgage 
given  by  S.  for  purchase  money 
was  produced,  in  which  Electa 
Wilds  was  the  mortgagee.  The 
commissioner  of  deeds  who  drew 
the  deed  to  S.  and  took  the  ac- 
knowledgment thereof  was  pro- 
duced as  a  witness  by  plaintiff 
and  he  testified  that  the  grantor  in 
the  deed  to  S.  was  Electa  Wilds, 
and  so  S.  also  swore.  It  also  ap- 
peared that  the  grantor  of  S.  was 
the  grantee  of  Clark,  who  was  her 
brother,  and  that  the  final  letter 


in  Wilds  was  so  written  that  un- 
doubtedly it  was  mistaken  for  an 
r  by  the  recording  clerk.  The 
trial  court  held  that  there  was  in 
fact  no  defect  in  plaintiff's  title. 

H,  (7.  Day^  for  applt. 

Spencer  Clinton^  for  respt. 

Held,  No  error. 

A  purchaser  of  land  cannot  jus- 
tify his  refusal  to  perform  his  con- 
tract by  a  mere  captious  objection 
to  the  title  tendered.  It  is  not 
sufficient  for  him,  when  the  juris- 
diction of  an  equity  court  is  in- 
voked to  compel  him  to  perform 
his  contract,  merely  to  raise  a 
doubt  as  to  the  vendor's  title.  Be- 
fore he  can  resist  successfully 
performance  of  his  contract  on  the 
ground  of  a  defect  of  title  there 
must  be  at  least  a  reasonable  doubt 
as  to  the  vendor's  title,  such  as 
affects  its  value  and  would  inter- 
fere with  its  sale  to  a  reasonable 
purchaser.  A  defect  in  the  record 
title  may  be  cured  or  removed  by 
parol  evidence.  Hopk.,  436;  26 
Wend.,  229  ;  2  Duer,  153  ;  45  K. 
Y.,  234  ;  56  id.,  337  ;  86  id.,  575. 

Defendant's  counsel  '* offered  to 
show  the  circumstances  under 
which  he  was  drawn  into  making 
the  contract."  When  asked  if  he 
was  induced  by  fraud  to  enter  into 
the  contract,  he  replied  in  the  neg- 
ative and  staled  he  wished  to  show 
the  circumstances  under  which  de- 
fendant entered  into  the  contract 
as  bearing  upon  the  equitable 
enforcement  of  the  contract.  The 
offer  was  excluded.  There  were 
no  allegations  in  the  answer  that 
the  contract  was  unfair,  inequita- 
ble,  unreasonable  or  unconscion- 
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able,  or  that  defendant  was  over- 
reached or  induced  to  enter  into  it 
by  unfair  means. 

Hdd^  That  the  offer  was  prop- 
erly excluded ;  defendant  should 
have  made  it  more  specific. 

Defendant  offered  to  prove  that 
during  the  four  years  plaintiff  had 
held  the  property  he  had  not  kept 
them  in  repair,  and  that  in  conse- 
quence it  has  depreciated  several 
hundred  dollars  in  value.  The 
answer  did  not  allege  that  plaintiff 
had  done  anything  intentionally 
or  wilfully  to  damage  the  property 
or  depreciate  its  value.  The  con- 
tract does  not  provide  that  plaintiff 
shall  keep  the  premises  in  repair. 
The  deterioration  seems  to  have 
been  due  to  natural'  causes  and 
ordinary  use.  There  was  no  alle- 
gation in  the  answer  and  no  proof 
that  the  premises  were  not  worth 
what  defendant  had  agreed  to  pay 
for  them,  or  that  plaintiff  had  re- 
ceived more  than  a  fair  interest  in 
rents. 

Held^  That  under  the  circum- 
stances plaintiff  did  not  owe  de-^ 
fendant  any  duty  to  keep  the 
premises  in  repair. 

A  party  agreeing  to  sell  and 
convey  premises  at  a  future  day 
does  not,  in  the  absence  of  stipu- 
lations to  that  effect,  owe  the  ven- 
dee any  duty  to  keep  them  in  good 
repair,  or  to  guard  against  the 
decay  which  is  due  to  time  and 
ordinary  use. 

Judgment  of  General  Term, 
affirming  judgment  for  plaintiff, 
affirmed. 

Opinion  by  Earl^  J,  All  concur, 
except  Davforth^  J.,  absent. 

Vol.  19— No.  28b. 


PRACTICE.     EVIDENCE. 

N.  Y.  Court  of  Appeals. 

Learned,  appU.,  v.  Tillotson, 
respt 

Decided  Oct.  7,  1884. 

The  verdict  of  a  jury  on  a  specific  issue  sub- 
mitted to  them  in  an  equity  action  is  not 
obligatory  upon  the  court  on  the  trial  of 
the  entire  case;  nor  will  a  motion  for  a  new 
trial  on  the  minutes  after  the  verdict  and 
its  denial  preclude  the  court  from  disre- 
garding the  verdict. 

A  letter  writt^  long  after  a  transaction, 
stating  the  facts  relating  to  it  and  the 
agreement  of  the  parties,  is  a  mere  declara- 
tion of  the  writer  in  his  own  behalf,  and  is 
not  admissible.  The  silence  of  the  party 
addressed  cannot  be  considered  as  an  ad- 
mission of  the  truth  of  the  statements  in 
the  letter. 

This  is  an  appeal  from  a  judg- 
ment of  the  General  Term,  affirm- 
ing a  judgment  dismissing  the 
complaint  in  an  action  for  an  ac- 
counting under  an  alleged  partner- 
ship agreement.  The  evidence  in 
reference  to  the  partnership  agree- 
ment was  conflicting.  A  specific 
question  of  fact  as  to  the  existence 
of  said  agreement  had  previously 
been  submitted  to  a  jury  and  a 
verdict  rendered  in  plaintiflF's 
favor.  The  subsequent  trial  was 
before  another  judge  upon  oral 
testimony  as  well  as  the  testimony 
upon  the  former  trial.  It  was 
claimed  by  plaintiff's  counsel  that 
the  Court  could  not  disregard  the 
verdict  of  the  jury  on  the  former 
trial. 

Albert  SticJcney^  for  applt. 

Joseph  H.  Choatey  for  respt. 

Heldy  Untenable ;  that  the  prac- 
tice of  the  Court  of  Chancery  has 
not  been  changed,  viz. :  that  the 
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finding  of  specific  issues,  tried  be- 
fore a  jury  when  ordered,  was  not 
a  final  determination  of  such  is- 
sues. The  verdict  of  the  jury  was 
not  conclusive,  and  could  only  be 
read  on  the  hearing  with  full 
power  in  the  Court  to  follow  or  re- 
ject it,  as  might  be  deemed  best. 
It  was  only  a  part  of  the  evidence, 
and  if  for  any  reason  it  was 
deemed  unauthorized  it  could  be 
rejected  and  was  not  obligatory 
upon  the  Court.  The  object  of 
such  a  proceeding  was  auxiliary 
to  the  action  of  the  court,  and 
simply  advisory.  If  the  verdict 
was  not  set  aside  the  Court  was 
authorized  to  give  it  such  weight 
as  it  determined  it  was  entitled 
to.  It  could  treat  it  as  entirely 
conclusive,  and  dispense  with 
other  evidence  upon  the  issues 
presented,  or  allow  other  evidence 
to  be  given,  or  entirely  disregard 
the  verdict  and  find  the  fact  ac- 
cording to  its  own  judgment. 
Dan.  Ch.  Pr.,  1146;  19  Ves.  Jr., 
494,  499  ;  3  V.  &  B.,  41 ;  20  Wal., 
670,  680  ;  101  U.  S.,  247;  47N.Y., 
119 ;  51  id.,  43  ;  52  id.,  471,  474. 
This  practice  was  not  changed  by 
the  Code  of  Procedure,  nor  has  it 
been  changed  by  the  Code  of  Civil 
Procedure.  The  provisions  of  the 
latter,  §§  972,  1003,  that  questions 
not  submitted  to  a  jury  must  be 
tried  by  the  court,  is  not  a  decla- 
ration that  the  questions  submit- 
ted to  the  jury  must  not  be  tried 
by  the  court.  It  simply  provides 
in  what  manner  the  issues  not  tried 
shall  be  tried,  leaving  the  issues 
which  have  been  tried  to  be  deter- 
mined the  same  as  formerly  upon 
the  final  hearing.    The  right  and 


power  to  try  and  determine  all  the 
issues  in  the  case  could  not  be 
taken  away  without  express  words 
to  that  effect  and  a  clear  inten- 
tion manifested  by  an  enactment 
for  that  purpose. 

Also  heldy  That  a  motion  for  a 
new  trial  upon  the  minutes,  after 
the  verdict,  and  its  denial,  does  not 
preclude  the  court  upon  a  trial  of 
the  entire  case  from  disregarding 
the  verdict. 

A  letter  from  plaintiff  to  defend- 
ant, containing  a  statement  of 
plaintiff's  claim  against  defendant, 
but  written  long  after  the  alleged 
agreement  was  entered  into,  was 
offered  in  evidence  and  rejected. 

Held^  No  error ;  that  the  letter 
could  not  be  regarded  as  part  of 
the  res  gestcB.  Taylor  on  Evi., 
§  585  ;  1  Wall.,  637  ;  7  H.  &  N., 
786,  796. 

Ridley  v.  Gyde,  9  Bing.,  349; 
Thorndike  v.  City  of  Boston,  1 
Mete,  242;  Keen  v.  Priest,  1  F. 
&  F.,  314  ;  Roe  v.  Day,  7  C.  &  P., 
705 ;  Gaskill  v.  Skene,  14  Q.  B., 
664  ;  Penno  v.  Weston,  31  Vt., 
345 ;  Allen  v.  Peters,  4  Phila.,  84, 
distinguished. 

A  letter  written  long  after  a 
transaction  has  taken  place,  stat- 
ing the  facts  relating  to  it  and  the 
agreement  of  the  parties,  under 
ordinary  circumstances,  is  a  mere 
declaration  of  the  party  in  his  own 
behalf,  which  does  not  demand  an 
answer,  and  the  silence  of  the 
party  cannot  be  considered  as  an 
admission  of  the  truth  of  the 
statement  made  and  binding  upon 
him.  93  N.  Y.,  667,  571;  4  Daly, 
233  ;  2  Hall,  40  ;  7  Gray,  92;  29 
Vt.  ;  3  Hun,  304  ;  3  C.  &  P.,  103 ; 
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15  M.   &   W.,   166;    3    Mac.    A. 
D.  C,  81. 

A  distinction  exists  between  the 
effect  to  be  given  to  oral  declara- 
tions made  by  a  party  to  another 
which  are  in  answer  to  or  contra 
dictory  of  some  statement  made 
by  the  other  party,  and  a  written 
statement  in  a  letter  written  by 
such  party  to  another.  In  the 
latter  case  there  is  no  rule  of  law 
requiring  a  person  to  enter  into  a 
corresp6ndence  with  another  in 
reference  to  a  matter  in  dispute 
between  them,  or  that  silence 
should  be  regarded  as  an  admis- 
sion against  the  party  to  whom 
the  letter  is  addressed. 

Judgment  of  General  Term,  af- 
firming judgment  dismissing  com- 
plaint, affirmed. 

Opinion  by  Miller  J,  All  con- 
cur, except  Danforthy  /.,  absent. 


NEGLIGENCE. 

N.  Y.   Court  of  Appeals. 

Walsh,  appU.^  v.  The  Trustees 
of  the  N.  Y.  &  Brooklyn  Bridge 
Co.,  respt 

Decided  Oct.  7,  1884. 

The  Bridge  Trustees  are  either  the  agents  of 
the  state  or  of  the  cities  of  New  York  and 
Brooklyn,  and  are  not  the  legal  superiors  of 
the  laborers  at  work  on  the  bridge,  nor  lia- 
ble for  their  negligence. 

The  trustees  are  responsible  only  for  their 
own  personal  misconduct  or  negligence. 

A  laborer  employed  on  the  New 
York  and  Brooklyn  Bridge,  dur- 
ing its  construction,  carelessly  let 
a  plank  fall  from  the  suspended 
structure  which  struck  and  injur- 
ed the  plaintiff,  who  was  at  the 


time  passing  upon  a  street  in  the 
city  of  New  York,  and  he  brought 
this  action  to  recover  for  his  in- 
juries. Defendant  demurred  to 
the  complaint  on  the  ground  that 
it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  and 
the  demurrer  was  sustained. 

Charles  J.  Patterson^  for  applt. 

W,  N.  Dykman^  for  respt. 

Heldj  No  error  ;  that  the  bridge 
trustees  were  either  agents  of  the 
State  or  of  the  two  cities  of  New 
York  and  Brooklyn  for  the  con- 
struction of  the  bridge,  and  hence 
were  not  the  legal  superiors  of  the 
laborer,  and  were  responsible  only 
for  their  own  personal  misconduct 
or  negligence.  2  Hill,  432  ;  3  id., 
531  ;  2  Den.,  433  ;  91  U.  S.,  540; 
66  N.  Y.,  413  ;  96  id.,  264. 

Ex  parte  The  Newport  Trus- 
Cfees,  16  Sim.,  346  ;  Murry  Dock 
Cases,  11  H.  of  L.  Cas.,  687 ;  dis- 
tinguished. 

Chapter  30,  Laws  of  1875,  utterly 
wiped  out  the  Bridge  Company 
and  vested  the  property  of  the 
corporation  in  the  cities  of  New 
York  and  Brooklyn,  and  no  new 
corporation  was  created,  a  corpo- 
ration not  being  needed  to  accom- 
plish any  of  the  provisions  of  said 
act. 

Also  held^  That  the  trustees  are 
entitled  to  all  the  immunities  of 
public  agents  charged  with  a  duty 
which  from  its  nature  could  not 
be  exercised  without  availing 
themselves  of  the  services  of 
others,  and  the  doctrine  of  respon- 
deat superior  does  not  apply  to 
such  cases. 

As  to  whether  the  cities  of  New 
York  and  Brooklyn  were  liable  for 
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the  injuries  received  by  plaintiff, 
qucBTe. 

Judgment  of  General  Term,  sus- 
taining demurrer,  affirmed. 

Opinion  by  Early  J.  All  concur. 


CONSTITUTIONAL  LAW. 
STATUTES. 

N.  Y  Supreme  Court.    General 
Term.    First  Dept. 

The  Fire  Dept.  of.  the  City  of 
New  York,  respt^  v.  Albert  P. 
Sturtevant  et  al.,  appUs. 

Decided  Oct.  8,  1884. 

The  powers  conferred  by  statute  upon  the 
Fire  Department  of  the  City  of  New  York 
to  require  by  proper  notice  the  construction 
of  fire  escapes  upon  hotels,  &c.,  are  clearly 
constitutional  and  are  to  be  exercised  under 
the  directions  of  the  statutes  and  in  accord- 
ance with  the  sound  discretion  of  the  Fir^ 
Department,  and  courts  of  justice  will  not 
interfere  with  the  exercise  of  those  powers 
unless  that  exercise  is  so  clearly  improper 
that  any  intelligent  mind  can  see  the  plain 
and  manifest  injustice  and  unreasonable- 
ness of  the  demand. 

Under  §  2,  Ch.  687,  Laws  of  1881,  a  notice 
requiring  the  owner  of  a  hotel  to  erect  fire 
escapes  upon  it  must  be  issued  in  the  name 
of  the  Fire  Department  of  the  City  of  New 
York  and  be  subscribed  by  the  Inspector  of 
Buildings,  and  a  person  upon  whom  a  no- 
tice to  that  effect,  subscribed  by  the  Inspec- 
tor of  Buildings,  but  not  issued  in  the  name 
of  the  Fire  Department,  is  served  is  not 
subjected  to  any  of  the  penalties  provided 
for  its  disobedience. 

The  power  of  the  court  to  order  the  erection 
of  fire  escapes  upon  a  hotel,  &c.,  depends 
upon  the  refusal  or  neglect  of  the  owner  to 
comply  within  the  requirement  of  the  Fire 
Department  within  a  prescribed  time,  and 
when  a  notice  from  said  department  re- 
quiring the  erection  of  five  fire  escapes  has 
been  served  upon  the  owner  and  he  has 
failed  to  comply  with  it,  the  court  cannot, 
without  the  consent  of  said  owner,  order 
the  erection  of  three  fire  escapes. 


Appeal  from  an  order  of 
Special  Term  authorizing  and  di- 
recting the  respondents  to  place 
upon  the  hotel  of  the  appellants 
certain  fire  escapes. 

A  notice  signed  by  the  Inspector 
of  Buildings  of  the  city  of  New 
York  was  issued  under  §  2,  Chap. 
687,  Laws  of  1881,  and  served  up- 
on the  appellants,  requiring  them 
to  erect  five  fire  escapes  upon  a 
hotel  owned  by  them.  They  neg- 
lected to  comply  with  such  notice, 
and  a  motion  was  made  by  the 
Fire  Department  for  an  order  au- 
thorizing it  to  erect  such  fire  es- 
capes upon  the  appellants'  hotel. 
Upon  the  hearing  of  such  motion, 
an  aflldavit  of  the  Inspector  of 
Buildings  was  read,  in  which  it 
was  stated  that  he  had  decided 
that  two  of  the  five  escapes  speci- 
fied in  the  notice  could  be  dis- 
pensed with,  and  that  he  would 
only  ask  for  an  order  authorizing 
the  erection  of  the  remaining  three. 
In  that  form  the  order  was  pressed 
and  resisted  and  was  granted 
against  the  objection  and  resist- 
ance of  the  appellants. 

Oeo.  W.  McAdam  and  AJbert 
Matthews^  for  applts. 

Wm,  L,  Findlay^  for  respts. 

Held^  That  the  powers  conferred 
by  statute  upon  the  Fire  Depart- 
ment of  the  City  of  New  York  to 
require  by  proper  notice  the  con- 
struction of  fire  escapes  in  and  upon 
hotels  like  that  of  the  appellants 
are  clearly  constitutional  and  are 
to  be  exercised  as  other  police  pow- 
ers and  regulations  under  the  direc- 
tions of  the  statutes  in  accordance 
with  the  sound  discretion  of  the 
Fire  Department ;    and  courts  of 
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justice  will  not  iaterfere  with  the 
exercise  of  those  powers  unless 
that  exercise  is  so  clearly  improper 
that  any  intelligent  mind  can  see 
the  plain  and  manifest  injustice 
and  unreasonableness  of  the  de- 
mand. Fire  Dept.  v.  Tallman, 
Daily  Reg.,  May  31,  1883  ;  Todd 
V.  Fire  Dept.  id.,  June  19,  1883  ; 
32  Barb.,  102. 

That  such  proceedings  are  not 
obnoxious  to  the  objection  that 
the  party  affected  is  deprived  of 
his  property  without  due  process 
of  law,  nor  is  the  right  of  trial  by 
jury  preserved  to  him  therein ;  or 
unjust  sense  applicable  thereto. 
37  N.  Y.,  668  ;  70  N.  Y.,  530  ;  34 
How.,  147,  Code  of  Civ.  Pro., 
§968. 

17  How.,  273,  distinguished. 
That  these  powers  and  duties 
conferred  upon  the  Fire  Depart- 
ment are  statutory,  and  it  must  be 
shown  in  all  cases  that  the  power 
has  been  set  in  motion  and  is 
sought  to  be  exercised  in  substan- 
tial compliance  with  the  statute. 
That  the  notice  in  this  case  was 
issued  under  §  2,  Chap.  687,  Laws 
of  1881,  which  required  that  it 
should  be  issued  in  the  name  of 
the  Fire  Department  and  shall 
have  the  name  of  the  Inspector  of 
Buildings  affixed  thereto,  and 
that,  while  it  was  subscribed  by 
the  Inspector  of  Buildings,  it  was 
not  issued  in  the  name  of  the  Fire 
De]^tment,  and  therefore  the  ap- 
pellants were  not  subject  to  any  of 
the  consequences  provided  for  its 
disobedience. 

That  the  authority  of  the  Special 
Term  to  make  an  order  of  the  kind 
appealed  from  depended  upon  the 


refusal  or  neglect  of  the  owner  of 
the  building  to  comply  with  the 
requirements  of  the  department 
within  a  prescribed  time  ;  and  the 
notice  which  was  served  having 
specified  five  escapes,  the  court  had 
n9  power  to  direct  the  construc- 
tion of  three,  for  as  to  any  re- 
quirement to  construct  three  es- 
capes the  appellants  were  not  in 
default,  for  a  refusal  to  do  more 
than  is  necessary  is  not  a  refusal 
to  do  so  much  as  is  necessary. 

Order  reversed. 

Opinion  by  Davis^  P.  J. ;  Dan- 
iels j  J.y  concurs. 


NEGLIGENCE.     MASTER 
AND    SERVANT. 

N.Y.  Supreme  Court,    General 
Term.    First  Dept. 

Margaret  Kennedy,  admx., 
applty  V.  The  Manhattan  RR. 
Co.,  respt. 

Decided  Oct.  8,  1884. 

An  employer  is  not  bound  to  protect  the  per- 
son employed  against  such  risks  of  injuries 
as  are  incidental  to  tlie  employment  itself, 
and  are  plainly  to  be  perceived  and  com- 
prehended by  the  employee  when  accepting 
the  employment. 

The  plaintiff's  intestate  was  employed  by  the 
defendant  to  stand  upon  the  track  of  its 
elevated  railroad  and  sigaal  approaching 
trains  and  workmen  engaged  in  excavating 
on  the  street  below  when  blasts  could  be 
discharged.  After  being  engaged  in  such 
employment  about  a  month  he  was  killed 
by  one  of  defendant's  trains.  Heldy  I^o 
negligence  on  the  part  of  defendant  in  fail- 
ing to  provide  a  platform  outside  of  its 
tracks  as  a  means  of  escape  for  plaintiff's 
intestate  in  addition  to  the  means  ordina- 
rily used  by  persons  similarly  employed  of 
stepping  upon  the  girders  connecting  the 
tracks  or  of  letting  themselves  down  under 
the  track. 
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Appeal  from  a  judgment  recov- 
ered on  the  dismissal  of  the  com- 
plaint at  the  Circnit. 

Plain tiflfs  intestate  was  em- 
ployed by  the  defendant  to  stand 
npon  the  track  of  the  elevated 
railroad  and  signal  approaching 
trains  and  workmen  engaged  in  ex- 
cavating in  the  street  below  when 
blasts  could  be  discharged.  The 
only  means  of  escape  from  passing 
trains  provided  him  were  those 
generally  used  by  persons  similar- 
ly employed,  namely,  stepping 
upon  the  iron  girders  connecting 
the  tracks,  or  of  letting  himself 
down  between  the  ties  to  a  posi- 
tion, below  the  tracks.  He  was 
engaged  in  this  employment  about 
a  month  without  complaining  of 
its  risks  or  asking  for  further  pre- 
cautions, and,  at  the  end  of  that 
time,  he  was  killed  by  a  train 
from  which  he  was  endeavoring  to 
escape  by  stepping  upon  a  girder. 
It  was  insisted  upon  the  part  of 
the  plaintiff  that  the  defendant 
was  guilty  of  negligence  in  failing 
to  provide  a  platform  outside  of 
its  tracks  to  which  he  could  have 
retreated. 

E.  Ellery  Anderson^  for  applt. 

R.  E.  Deyo^  lor  respt. 

Held^  That  while,  as  a  general 
proposition,  an  employer  is 
bound  to  use  reasonable  care  and 
attention  in  guarding  his  employ- 
ees against  the  risk  of  accidents, 
this  rule  has  not  been  carried  to 
the  extent  of  requiring  the  em- 
ployer to  secure  the  protection  of 
the  person  employed  against  such 
risks  of  injuries  as  are  incidental 
to  the  employment  itself. 

That  in  the  performance  of  the 


services  required  of  the  intestate, 
and  which  he  voluntarily  under- 
took to  render,  he  was  subject  to 
the  risk  of  encountering  accidents 
by  trains  approaching  the  place 
required  to  be  occupied  by  him  to 
give  the  signals  which  he  was  em- 
ployed to  communicate.  That  was 
plainly  to  be  observed  and  seen  by 
himself  as  well  as  all  others  whose 
attention  might  be  called  to  the 
situation.  His  employment  re- 
quired him  to  make  use  of  the  in- 
strumentalities as  they  had  been 
located  in  that  vicinity.  It  was 
all  clearly  and  evidently  before 
his  eyes  and  within  his  compre- 
hension, and  he  must  have  under- 
stood that,  in  the  discharge  of  his 
duties,  he  subjected  himself  to  the 
risk  of  just  such  an  accident  as 
was  encountered  by  him  ;  and,  as 
that  was  clearly  indicated  by  the 
situation  and  the  circumstances 
under  which  he  was  required  to 
act,  that  was  one  of  the  risks  inci- 
dent to  his  employment  for  an  ac- 
cident from  which  the  defendant 
was  not  liable.  63  N.  Y.,  449;  88 
N.  Y.,  264;  89  N.  Y.,  375;  100 
N.  S.,  213. 

91  N.Y.,  332,  and  60  N.  Y.,  607, 
distinguished. 

Judgment  affirmed. 

Opinion  by  Daniels^  J.;  Davis, 
P.  /.,  concurred. 


MUNICIPAL  CORPORATIii^S. 
SIDEWALKS. 

N.  Y.  Supreme  Court.   General 
Term.    Second  Dept. 

MuUer,   appU,,  v.  The  City  of 
Newburgh,  respt 
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Decided  May  1,  1884. 

In  case  of  personal  injuries  caused  by  slip- 
ping on  ice  formed  on  the  street,  a  munici- 
pal corporation  is  liable  only  for  the  exer- 
cise of  reasonable  diligence,  after  the 
unsafe  condition  of  the  sidewalk  is  shown 
to  its  agents,  either  by  actual  notice  ar  by 
constructive  notice,  as  when  the  unsafe 
condition  has  continued  long  enough  to  be- 
come notorious. 

Appeal  by  plaintiff  from  judg- 
ment. 

Action  for  personal  injuries  re- 
ceived from  the  alleged  neglect  of 
defendant. 

Plaintiff  on  Sunday,  January  9, 
1884,  while  walking  on  the  street, 
slipped  upon  ice  formed  on   the 
sidewalk,  which  was  covered  by 
snow  falling  at  the  time.     There 
had  been  a  heavy  fall  of  snow  the 
.Thursday  previous,   and  then  it 
rained  and  afterwards  froze,  there- 
by forming  ice.      It  was    to    be 
inferred  from  the  testimony  that 
the  rain  fell  and  the  ice  was  formed 
soon   after    the    snowstorm     on 
Thursday,  but  it  did  not  definitely 
appear  when,  and  plaintiff  testified 
that  he  walked  up  and  down  the 
day  previous  and  did  notice  the  ice. 
Heldj  That  the  city  was  respon- 
sible only  for  the  exercise  of  rea- 
sonable diligence  after  the  unsafe 
condition    of    the    sidewalk    was 
shown  to  its  officer  either  by  ac- 
tual or  constructive  notice,  and  as 
there  was  no  such  notice,  it  seems 
to  follow  there  was  no  neglect.    It 
cannot  be  said  that  the  ice  had 
remained  so  long  as  to  become  no- 
torious or  to  justify  the  inTerence 
of  notice  to  the  city. 

It  is  not  practicable  for  munici- 
pal corporations  to  establish  an 
incessant     inspection     of     their 


streets,  and,  without  that,  it  is 
impossible  to  guard  against  the 
conditions  arising  from  natural 
causes.  In  our  climate  the  streets 
and  sidewalks  are  icy  and  slippery 
in  winter,  and  their  condition  is 
produced  by  natural  causes  and 
does  not  depend  on  any  care  or 
skill  in  their  construction  or  rep- 
aration. The  traveler  must  then 
beware  and  exercise  care  and  cau- 
tion commensurate  with  the  in 
creased  danger. 

Judgment  affirmed,  with  costs. 

Opinion  by  DyJcman^  /. 


DAMAGES. 

N.Y.  SuPRKME  Court.    General 
Term.    First  Dept. 

Michael  A.  Coleman,  respt,  v. 
Walter  G.  King,  applt. 

.  Decided  October  8,  1884. 

The  measure  of  damages  in  an  action  for 
a  breach  of  contract  consisting  in  a  failure 
on  the  part  of  the  defendant  to  put  plaintiff 
in  possession  of  premises  which  he  had 
leased  from  defendant  is  the  difference  be- 
tween the  rental  value  of  the  premises  and 
the  rent  reserved  by  the  lease. 

In  such  an  action  the  jury  was  allowed  to 
consider  as  elements  of  damage  the  value  of 
plaintiff's  time  employed  in  seeking  car- 
penters and  painters  to  make  alterations  in 
the  premises  hired  of  defendant,  his  labor 
performed  in  searching  for  other  premises 
after  the  breach  on  the  part  of  defendant, 
and  the  rent  which  he  was  obliged  to  pay 
for  such  other  premises.    Edd,  Error. 

Appeal  from  a  judgment  entered 
upon  verdict  and  from  order  de- 
nying motion  for  a  new  trial. 

This  action  was  brought  to  re- 
cover damages  claimed  to  have 
been  sustained  by  a  failure  on  the 
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part  of  defendant  to  put  plaintiflf 
in  possession  of  certain  premises 
which  he  had  leased  from  defend- 
ant for  three  years  from  May  Ist, 
1880.  Upon  the  question  of  dam- 
ages, the  jury  were  allowed  to  con- 
sider the  value  of  time  spent  by 
plaintiff  in  procuring  carpenters 
and  painters  to  make  alterations 
in  the  premises  leased  from  de- 
fendant, his  labor  in  searching  for 
other  premises  after  the  breach  on 
the  part  of  defendant,  and  the  rent 
which  he  was  obliged  to  pay  for 
such  other  premises. 

William  King  HaZl^  for  applt. 

Sewelly  Pierce  &  Sheldon^  for 
respt. 

Held^  Error ;  that  the  measure 
of  damages  in  such  actions  as  this 
is  the  difference  between  the  value 
of  the  premises  and  the  rent  re- 
served. 4  Seld.,  115 ;  Schwartz- 
walder  v.  Brace,  Com.  Pleas, 
Dec,  1847  ;  1  Hilton,  420. 

63  N.  Y.,  561,  distinguished. 

Judgment  reversed  and  new 
trial  ordered. 

Opinion  by  Brady ^  J. ;  Davis, 
P.  J".,  concurred. 

Daniels^  •/.,  concurred  in  the 
reversal  of  the  judgment  and  the 
granting  of  a  new  trial  with  the 
qualification  that  the  ruling  under 
which  it  should  be  had  should  not 
be  so  stringent  as  should  exclude 
the  necessary  expenses  in  obtain- 
ing other  premises,  including  the 
value  of  plaintiff's  time  spent  in 
so  doing. 


VENUE.    TRESPASS. 

N.Y.  Supreme  Court.    General 
Term.     Second  Dept. 

Easton,  appU.^  v.  Booth,  re^t. 

Decided  May,  1884. 

An  action  for  trespass  to  real  estate  under  the 
proYisions  of  Code  Civ.  Prs.,  §983,  is  still 
local,  and  must  be  brought  in  the  countj 
where  the  real  estate  is  situate. 

Appeal  by  plaintiff  from  order 
changing  place  of  trial. 

The  action  was  for  trespass  on 
real  property  sitnate  in  the  County 
of  New  York,  and  the  venne  was 
laid  in  the  County  of  Kings,  and, 
by  the  order  appealed  from,  chang- 
ed to  the  County  of  New  York. 

B.  JS,  VaZerUine^  for  applt. 
/.  F.  Hoyt^  for  respt. 

Reldy  That  these  actions  are  still 
local  under  the  Code  of  Civil  Pro- 
cedure, as  they  were  before.  The 
language  of  Section  982  is,  '^Each 
of  the  following  actions  must  be 
tried  in  the  county  in  which  the 
subject  of  the  action,  or  some  part 
thereof,  is  situated  *  *  and 
every  other  action  to  procure  a 
judgment  establishing  *  *  or 
otherwise  affecting  an  estate,  right, 
title,  lien,  or  other  interest,  in  real 
property." 

Order  aflSrmed,  with  costs. 

Opinion  by  DyTcman,  J. 


REMOVAL     OF     REGULAR 
CLERKS  IN  CITY  DE- 
•     PARTMENT. 

N.Y.  Supreme  Court.    General 
Term.     First  Dept. 

The   People    ex    rel.    Edwaid 
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Dickel,   applL,   v.    Tlie  Commis- 
sioners of  Docks,  respts. 

Decided  Oct.  8, 1884. 

A  notice  to  one  of  the  regular  clerks  in  the 
Department  of  Docks  of  the  city  of  New 
York,  informing  him  that  "the  board  deem 
him  incompetent  for  the  proper  and  credit- 
able performance  of  the  duties  assigned  to 
and  requiri^d  of  him,"  and  appointing  a  day 
for  bim  to  appear  before  tlie  board  and 
"show  cause  and  make  such  explanation 
as  he  may  desire  as  to  why  he  should  not 
be  removed  from  his  position  of  clerk  in 
the  department,"  does  not  comply  with  §  48 
of  Obap.  410,  Laws  of  1883,  by  informing 
him  of  the  cause  of  his  proposed  removal. 

A  general  charge  of  **  incompetency  "  in  such 
a  notice,  without  specifying  the  particulars 
in  which  it  consists,  does  not  comply  with 
the  said  statute. 

If,  at  the  time  specified  in  such  a  notice,  the 
clerk  is  prevented  from  appearing  before 
the  board  by  serious  illness  and  notifies  the 
board  of  that  fact  before  such  tim^,  but 
they  nevertheless  proceed  to  remove  him, 
no  opportunity  for  explanation  is  allowed 
him  as  required  by  said  statute. 

Certioari  to  review  the  action  of 
respondents  in  removing  the  re- 
lator from  office. 

The  relator  was  a  regular  clerk 
in  the  Department  of  Docks  of 
the  city  of  New  York.  On  the 
29th  of  Dec,  1883,  the  Board  of 
Commissioners  of  Docks  passed 
the  following  resolution : 

Hesohed,  That  notice  be  and  is 
hereby  given  in  compliance  with 
the  provisions  of  §  48  of  Chap. 
410  of  the  Laws  of  1882,  to  Ed- 
ward Dickel  that  this  Board  deem 
him  incompetent  for  the  proper 
and  creditable  performance  of  the 
duties  assigned  to  and  required 
of  him ;  and  that  said  Edward 
Dickel  be  and  he  hereby  is  noti- 
fied to  appear  before  the  Board  at 
its  office  on  Monday  the  31st  inst., 
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at  1  o'clock,  P.  M.,  to  show  cause 
and  make  such  explanation  as  he 
may  desire  as  to  why  he  should 
not  be  removed  from  said  position 
of  clerk  in  this  department. 

A  copy  of  this  resolution  was 
served  upon  the  relator,  but  be- 
fore the  time  appointed  for  his 
appearance  before  the  commis- 
sioners he  was  taken  seriously  ill, 
and  was  thereby  prevented  from 
so  appearing.  He  thereupon  sent 
a  letter  to  the  Board  stating  the 
fact  of  his  illness,  which  letter  was 
received  by  the  Board  and  was  in 
their  hands  before  anj'  action  was 
taken  for  his  removal,  but,  never- 
theless, the  relator  not  appearing 
at  the  time  and  place  specified  in 
the  resolution,  the  Board  removed 
him  from  his  office. 

RicKd  J,  Mbrrisorij  for  relator. 

D.  J.  Dean^  for  respts. 

Held,  That  under  §  48,  Chap. 
410,  Laws  of  1882,  the  removal  of  a 
regular  clerk  in  a  city  department 
must  be  for  cause  ;  that  he  must 
be  informed  of  the  cause  of  the 
proposed  removal  and  be  allowed 
an  opportunity  of  explanation. 
That  the  cause  must  be  some  dere- 
liction or  general  neglect  of  duty 
or  incapacity  to  perform  duties  or 
some  delinquency  affecting  his 
moral  character  and  his  fitness 
for  office.  The  cause  assigned 
should  be  personal  to  himself  and 
implying  an  unfitness  for  the 
place,  and  such  cause  being  as- 
signed, if  unexplained,  the  removal 
may  be  made.  72  N.  Y.,  445. 

That  in  this  case  the  cause  as- 
signed was  a  mere  arbitrary  con- 
clusion of  the  Board,  and  the 
relator  was    allowed    to    explain 
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why  the  Board  should  not  execute 
its  arbitrary  conclusion,  and  did 
not  therefore  comply  with  the 
said  statute. 

That  if  the  charge  be  treated  as 
a  general  one  of  ''incompetency/' 
the  relator  was  entitled  to  have 
the  kind  and  nature  of  his  incom- 
petency stated,  and,  on  account  of 
the  failure  of  the  notice  in  his 
case  to  do  so,  it  did  not  comply 
with  the  said  statute. 

That  upon  the  facts  shown  it 
was  manifest  that  the  Board  acted 
without  allowing  the  relator  an 
"opportunity  of  making  an  ex- 
planation" within  the  true  intent 
and  meaning  of  the  statute. 

Order  of  removal  reversed. 

Opinion  by  Davis,  P,J,;  Brady 
and  Daniels^  JJ.^  concur. 


HUSBAND    AND    WIFE. 
CREDITOR'S   ACTION. 

N.Y.  SuPRKME  Court.    General 
Term.    First  Dept. 

Elbridge  A.  Kingman,  appU,^  v. 
Jette  Frank  et  al.,  respts. 

Decided  Oct.  8,  1884. 

A  judgment  creditor,  an  execution  upon 
whose  judgment  has  been  Issued  and  re- 
turned unsatisfied,  may  maintain  a  credi- 
tor's action  against  the  wife  of  his  judgment 
debtor  to  recover  a  debt  owing  by  hur  to 
him  for  services  performed  by  him  in  her 
employment  in  her  separate  business. 

It  seems  that  the  husband  himself,  or  his  as- 
signee, could  maintain  an  action  against  his 
wife  to  recover  said  debt. 

Appeal  from  a  judgment  sus- 
taining a  demurrer  to  the  com- 
plaint. 

This  suit  was  brought  by  the 


plaintiff  as  a  I'udgment  creditor  of 
the  defendant,  Gustave  Frank, 
after  the  issuing  and  return  of  an 
execution  against  his  property 
unsatisfied,  to  recover  from  his 
wife,  Jette  Frank,  a  debt  of  $1040 
owing  by  her  to  him  for  services 
performed  by  him  in  her  employ- 
ment, to  manage  and  superintend 
a  separate  business  carried  on  by 
her,  at  a  salary  of  $8.00  per  week. 
A  demurrer  was  interposed  upon 
the  ground  that  the  facts  did  not 
constitute  a  cause  of  action,  inas- 
much as  the  husband  himself 
could  not  enforce  the  payment  of 
his  salary  by  an  action  against 
his  wife,  and  this  demurrer  was 
sustained  by  the  Special  Term  for 
that  reason. 

John  Brooks  Leavitt,  for  applt. 

August  Kohn,  for  respts. 

Held^  That  the  defendant,  Jette 
Frank,  could  employ  her  husband, 
as  she  did,  to  perform  services  for 
her  in  her  separate  business  re- 
sulted from  the  statutory  provis- 
ion empowering  her  to  carry  it  on 
the  same  as  though  she  was  an 
unmarried  woman  ;  and  the  exist- 
ence of  that  power  of  employment 
derived  from  that  statutory  au- 
thority has  al/-eady  received  the 
sanction  ol  the  courts.  60  Barb., 
406  ;  44'  N.  Y.,  343  ;  68  K  Y„ 
400. 

That  as  she  could  enter  into  a 
lawful  contract  for  the  employ- 
ment of  her  husband  in  this  man- 
ner, and  has  been  required  by  the 
statute  to  be  considered  as  a  feme 
sole  in  the  exercise  of  the  authority 
coaferred  upon  her,  it  would  seem 
Lo  follow  that  she  could  obligate 
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and  bind  herself  for  the  payment 
of  the  stipulated  compensation. 
That  it  would  not  follow  from  the 
inability  of  the  husband  to  collect 
the  debt  by  means  of  legal  pro- 
ceedings, if  such  disability  should 
be  deemed  to  exist,  that  the  plain- 
tiff would  be  prevented  from  do- 
ing so  by  reason  of  the  same  disa- 
bility, for  this  disability  would 
extend  no  further  than  to  affect  the 
remedy,  and  would  not  stand  in 
the  way  of  the  plaintiff  to  recover 
the  debt,  or  of  a  receiver  appointed 
for  that  purpose  under  a  proper 
judgment  of  the  court.  That 
to  warrant  such  a  recovery  all  that 
would  seem  to  be  necessary  is  an 
obligation  on  the  part  of  the  wife 
to  pay  the  money,  and  that  obliga- 
tion has  been  created  by  her  con- 
tract and  the  performance  of  her 
husband's  services  under  it. 
These  facts,  together  with  the  ac- 
quisition of  the  demand  by  the 
plaintiff,  or  by  a  receiver  in  the 
action,  would  be  all  that  could  be 
legally  required  to  maintain  an 
action  for  the  recovery  of  the 
debt. 

That  it  seems  that  an  assignee 
of  the  husband  might  in  like  man- 
ner recover  this  demand.  61  N. 
Y.,  576. 

Perkins  v.  Perkins,  62  Barb., 
561,  distinguished. 

Judgment  reversed  and  judg- 
ment directed  for  plaintiff  on 
demurrer  with  leave  to  an- 
swer, &c. 

Opinion  by  Daniels^  J.;  Dazis^ 
P.  J,^  and  Brady,  /.,  concur. 


PRACTICE. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

Geo.  Goetting,  applt^  v.  Ma- 
thias  Biehler  et  al.,  respts. 

Decided  Oct.  8,  1884. 

Section  1028  of  the  Code  of  Civ.  Pro.,  provid- 
ing and  directing  that  the  court  shall,  at  or 
before  the  time  when  the  decision  is  ren- 
dered, note  in  the  margin  of  a  statement  of 
proposed  findings  of  facts  and  conclusions 
of  law  previously  submitted  to  it  the  man- 
ner in  whicli  each  proposition  has  been  dis- 
posed of,  and  must  either  file  or  return 
to  tlie  attorney  the  statement  so  noted,  is 
mandatory,  and  no  authority  has  been  given 
to  disregard  it  when  the  propositions  may 
be  considered  not  to  be  either  important  or 
material.  When  the  court  refuses  to  act 
upon  propositions  presented  to  it  upon  the 
ground  that  they  are  unnecessary,  the  Gen- 
eral Term  will  send  the  case  back  to  have 
them  passed  upon  and  noted. 

Appeal  from  judgment  recover- 
ed on  trial  at  Special  Term. 

Before  the  decision  of  this  ac- 
tion by  the  court,  before  which 
trial  took  place  findings  of  fact 
and  law  were  presented  and  sub- 
mitted to  it,  and  it  refused  to  find 
any  of  them  because  they  were 
considered  unnecessary. 

Hyland  &  ZahrisJcie,  _tor  applt. 
D,  8.  Riddle,  for  respt. 

Held,  That  by  §  1023  of  the 
Code  of  Civ.  Pro.  it  has  been  pro- 
vided and  directed  that  the  court 
shall,  at  or  before  the  time  when 
the  decision  is  rendered,  note  in 
the  margin  of  the  statement  the 
manner  in  which  each  proposition 
has  been  disposed  of,  and  must 
either  file  or  return  to  the  attor- 
ney the  statement  so  noted.  This 
provision  is  mandatory  in  its  lan- 
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guage,  and  no  authority  has  been 
given  to  disregard  it  when  the 
propositions  may  be  considered 
not  to  be  either  important  or  ma- 
terial. The  party  is  entitled  to 
have  each  proposition  of  fact  or 
law  acted  upon  and  noted,  and  it 
is  only  after  that  has  been  done 
that  the  materiality  of  either  is  to 
be  regularly  considered.  82  N.  Y., 
449.  Until  that  has  been  done 
this  appeal  is  not  in  a  condition 
to  be  heard,  and  the  case  must  be 
sent  back  to  have  the  propositions 
submitted  passed  upon  and 
noted.     80  N.  Y.,  636. 

Ordered  acordingly. 

Opinion  by  Daniels^  J.;  Davis, 
P.  /.,  and  Brady,  7.,  concur. 


PRACTICE.     DEPOSITIONS. 

N.Y.  Supreme  Court.     Gknerai. 
Term.     First  Dept. 

Daniel T.  Hedges,  respt.^  v.  Wm. 
S.  Williams,  applt. 

Decided  Oct.  8,  1884. 

Section  910  of  the  Code  of  Civ.  Pro.,  merely 
permits  the  court,  on  motion,  to  suppress 
the  deposition  of  a  witness  for  certain  rea- 
sons, and  does  not  require  it  to  do  so  when 
the  personal  attendance  of  the  witness  can 
be  secured,  and  it  contemplates  a  special 
motion  for  that  purpose,  in  the  hearing 
of  which  all  the  facts  may  be  brought  be- 
fore and  considered  by  the  court,  and  does 
not  permit  the  party  to  proceed  to  the  trial 
and  then,  for  the  first  time,  present  the  ap- 
plication as  a  legal  point  to  be  ruled  upon 
in  the  course  of  the  hearing. 

A  deposition  taken  conditionally  within  the 
State  cannot  be  read  if  the  personal  attend- 
ance of  the  witness  can  be  secured,  while  a 
deposition  taken  out  of  the  State  can  be 
read  under  such  circumstances,  unless  it 
has  been  suppressed  by  an  order  made  for 
that  purpose. 


Appeal  from  judgment  entered 
on  report  of  a  referee. 

Upon  the  trial  of  this  action  the 
depositions  of  two  witnesses  who 
had  been  examined  upon  an  open 
commission,  out  of  the  State,  were 
read.  To  this  the  counsel  for  the 
defendant  objected,  for  the  reason 
that  tlie  witnesses  themselves 
were  personally  i)resent  before  the 
referee,  and  he  moved  that  the  de- 
positions be  suppressed.  The  ref- 
eree overruled  the  objection  and 
denied  the  application  to  suppress 
the  depositions,  and  defendant's 
counsel  excepted. 

Robert  Sewell,  for  applt. 

M.  O.  Addoms,  for  respt. 

Held,  That  §910  of  the  Code  of 
Civ.  Pro.  does  not  support  the 
exception.  It  merely  permits  the 
court,  on  motion,  to  suppress  the 
deposition  of  a  witness  for  (his  and 
other  causes.  That  it  contem- 
plates a  special  motion,  in  the  hear- 
ing of  which  all  the  facts  may  be 
brought  before,  and  considered 
by,  the  court.  That  this  section 
has  not  been  framed  in  such  a  man- 
ner as  to  permit  the  party  to  pro- 
ceed to  the  trial,  and  then,  while 
it  is  in  progress,  for  the  first  time 
present  the  application  as  a  legal 
point  to  be  ruled  upon  in  the 
course  of  the  hearing. 

That  the  section  of  the  Code  re- 
ferred to  does  not  authorize  the 
exclusion  of  a  deposition  as  evi- 
dence as  long  as  it  has  not  been 
suppressed,  and  whether  it  should 
be  so  suppressed  is  a  matter  rest- 
ing in  the  discretion  of  the  court, 
to  which  a  motion  for  that  pur- 
pose may  be  addressed.  14  Wend., 
62. 
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That  a  deposition  taken  out  of 
the  State  differs  in  this  respect 
from  one  taken  conditionally  with- 
in the  State.  In  the  latter  case  it 
cannot  be  read  if  the  personal 
attendance  of  the  witness  can  be 
secured,  while  in  the  former  it 
may  be  read  unless  for  reasons 
satisfactorily  shown  it  has  been 
suppressed  by  an  order  made  for 
that  purpose. 

Judgment  affirmed. 

Opinion  ^^  curiam. 


PRACTICE.     . 

N.  Y.  Supreme  Court.  General 
Term.  First  Dept. 

Constance  B.   Price,   applL,  v. 
Walter  I.  Price  et  al.,  respts. 

Decided  Oct.  8,  1884. 

When  a  referee  before  whom  an  action  was 
tried  finds  all  the  facts  entitling  the  plain- 
tiflf  to  judgment,  but,  by  an  error  of  law, 
directs  a  Judgment  to  be  entered  in  favor  of 
the  defendiiDt,  dismissing  the  plaintiff's 
complaint,  it  is  proper  for  the  Ckneral  Term 
upon  the  decision  of  an  appeal  to  order 
Judgment  for  the  plaintiff  upon  the  facts  so 
found  by  the  referee,  and  it  is  not  necessary 
that  a  new  trial  should  be  ordered. 

This  was  an  action  for  dower 
and  was  tried  before  a  referee  who 
directed  a  judgment  to  be  entered 
dismissing  the  plaintiff's  com- 
plaint. Upon  an  appeal  from 
such  judgment  the  General  Term 
decided  that  upon  the  facts  found 
by  the  referee  the  plaintiff  was 
entitled  to  dower  and  directed  the 
entry  of  judgment  to  that  effect. 
The  defendants  thereupon  made  a 
motion  that  a  new  trial  be  ordered 
in  place  of  such  judgment. 
Wm.  Peet,  for  respts. 


Chas  Jones,  Oeo.  H,  Starr  and 
Thos.  Hooker,  for  applts. 

Held,  That  it  was  regular  to 
direct  judgment  for  the  plaintiff 
for  the  reason  that  the  referee 
had  found  all  the  facts  en- 
titling her  to  recover  dower, 
and  no  fact  inconsistent  with 
that  right  in  any  respect  has 
been  found  by  him.  Tliat  his  on- 
ly error  was  the  decision  that  she 
was  not  entitled  to  dower  upon 
the  facts  so  found  to  have  been 
proved  and  the  direction  that  her 
complaint  should  be  dismissed, 
and  the  purpose  and  object  of  the 
decision  was  to  correct  that  error. 
That  it  was  a  misconstruction  of 
the  effect  of  the  facts  proved,  and 
the  direction  should  have  been 
for  judgment  in  plaintiff's  favor. 
That  nothing  consequently  ap- 
peared to  remain  for  any  further 
trial.  That  the  trial  was  complete 
in  all  respects.  That  the  entire 
foundation  of  the  action  was  found 
to  be  favorable  to  plaintiffs,  and 
no  further  advantage  could  be 
gained  by  another  trial.  That  the 
case  presented  is  the  same  as  it 
would  be  upon  a  special  verdict 
finding  all  the  facts  proved  by  the 
evidence.  That  is  what  the  re- 
feree had  done  by  his  report,  and 
all  that  remained  was  to  direct 
judgment  for  the  relief  awarded 
by  the  law  upon  that  state  of 
facts.  That  to  do  so  was  no  more 
than  a  modification  of  the  judg- 
ment by  which  it  was  changed 
from  judgment  in  favor  of  one 
party  to  a  judgment  in  favor  of 
the  other,  and  that  modification 
the  Court  has  been  authorized  to 
make.     That  unlimited  power  of 
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modification  has  been  given  by 
§  1317  of  the  Code  of  Civ.  Pro., 
and  it  should  be  applied  in  such  a 
case  as  this. 

Motion  denied. 

Opinion  by  Daniels^  /./  Dams^ 
P.  /.,  and  Brady ^  J.^  concur. 


STATUTE  OP   FRAUDS. 
TRUSTS. 

N.  Y.  Court  of  Appeals. 

Wood,  applt.^  V.  Rabe,  exr.,  et 
al.,  respts. 

Decided  Oct.  7,  1884. 

The  real  estate  of  plaintiff  having  been  sold 
on  execution  and  the  time  for  redemption 
by  him  having  expired,  he  was  induced  to 
confess  judgment  to  his  mother  so  that 
she  could  redeem  for  his  benefit,  she  pro- 
mising to  convey  to  him  on  his  paying  said 
judgment.  This  she  afterwards  refused  to 
do.  Held,  That  the  agreement  was  not  one 
for  a  sale  of  lands  within  the  Statute  of 
Frauds,  but  created  an  executory  trust 
which  could  be  enforced  in  equity. 

This  action  was  brought  to  en- 
force an  oral  agreement  between 
plaintiff  and  defendant's  testatrix, 
his  mother,  in  respect  to  certain 
real  estate  in  the  city  of  New 
York.  Under  the  will  of  plaintiff's 
maternal  grandfather,  who  died 
prior  to  1854,  he  was  seized  of  a 
vested  estate  in  remainder  in  the 
undivided  eighth  part  of  said  real 
estate,  dependent  upon  the  life 
estate  of  his  mother.  On  Febru- 
ary 23,  1854,  two  judgments  by 
confession  were  entered  against 
plaintiff  in  favor  of  one  S.,  his 
brother-in-law,  one  for  $723.33  and 
the  other  for  $362.61.  Execution 
was  issued  on  the  first  Sept. 
26,    18f)4,    and    by  virtue   there- 


of on  Nov.  18,  1864,  the  sheriff 
sold  all  plaintiff's  interest  in  said 
premises  to  S.,  and  on  the 
same  day  delivered  to  him 
a  certificate  which  stated  he 
would  be  entitled  to  a  deed  Feb* 
18,  1856.  Plaintiff's  time  to  re- 
deem expired  Nov.  18,  1855.  He 
did  not  know  that  his  interest  in 
the  land  had  been  sold  until  Nov. 
27,  1865.  The  information  came 
through  B.,  who  had  been  plain- 
tiff's guardian,  and  who  had  acted 
as  attorney  for  his  mother,  and  he 
having  casually  heard  of  the  sale 
communicated  the  fact  to  plaintiff's 
mother  and  informed  her  that 
the  time  for  redemption  by  plain- 
tiff had  passed.  B.,  on  being 
informed  that  plaintiff  had  bor- 
rowed money  of  his  mother,  ad- 
vised her  to  procure  a  confession 
of  judgment,  so  that  she  might  re- 
deem the  property  and  S.  should 
not  have  it.  Plaintiff  was  re- 
quested by  his  mother  to  meet 
her  at  B*8  office.  They  met,  and 
he  was  urged  by  B.  and  his 
mother  to  confess  judgment  in  her 
favor  for  $2,000,  the  amount  of 
her  loan,  so  as  to  enable  her  to 
redeem  for  his  benefit.  Plaintiff 
first  insisted  that  he  had  received 
the  $2,000  from  his  mother  as  a 
gift  and  not  as  a  loan.  His 
mother  denied  this,  and  after 
much  urging  he  finally  confessed 
judgment  in  his  mother's  favor 
for  $2,000,  for  money  received  by 
him  prior  to  Nov.  14,  1855.  Plain- 
tiff testified  that  his  mother  repre- 
sented she  wished  to  redeem  the 
property  for  his  benefit  and  would 
convey  to  him  on  his  paying  her 
the    amount    of     the    judgment. 
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$2,000,  and  interest;  B.  confirmed 
this  testimony.  Plaintiff's  mother 
was  examined.  She  was  an  old 
lady  and  her  memory  of  the  tran- 
saction was  indistinct,  but  she  did 
not  deny  the  testimony  of  plain- 
tiff and  B.  On  Dec.  22,  1855, 
plaintiff's  mother  redeemed  nnder 
her  judgment  and  received  a  certi- 
ficate from  the  sheriff,  and  on 
Feb.  18,  1856,  received  a  sheriff's 
deed.  On  Feb.  16,  1856,  she  paid 
S.  the  amount  of  his  other  judg- 
ment and  interest.  Plaintiff's  in- 
terest in  the  property,  at  that 
time,  was  found  to  be  at  least 
$10,000,  and  there  were  no  liens 
thereon  except  the  two  judgments 
belonging  to  S.  and  the  one  con- 
fessed by  plaintiff  to  his  mother, 
amounting,  in  all,  to  about  13,200. 
It  was  also  found  that  in  Decem- 
ber, 1859,  plaintiff  tendered  to  his 
mother  the  aggregate  of  the  three 
judgments  with  interest,  and  de- 
manded a  judgment  pursuant  to 
the  agreement.  She  refused  the 
tender  and  declined  to  convey. 
Unfriendly  relations  then  exist- 
ed between  plaintiff  and  his 
mother.  At  the  dale  of  the  agree- 
ment plaintiff  was  twenty  years  of 
age.  This  action  was  commenced 
in  1862. 

Robert  E.  Deyo^  for  applt. 

Rudolph  F.  Robe,  for  respts. 

Heldy  that  the  agreement  proved 
was  not,  in  any  ordinary  sense,  an 
agreement  for  the  sale  of  land, 
but  an  executory  contract  by  the 
plaintiff  to  confess  judgment, 
and  by  his  mother  to  acquire  title 
to  land  by  redemption  under  the 
statute,  and  to  hold  it  in  the  trust 
to  convey   to  plaintiff    upon   the 


condition  stated,  and  it  created, 
so  far  as  the  words  and  the  essen- 
tial nature  of  the  transaction 
could,  an  executory  trust  for 
plaintiff's  benefit. 

This  agreement  was  founded  on 
a  good  and  sufficient  considera- 
tion, 93  N.  Y.,  255  ;  32  Mich.,  313  ; 
that,  considering  the  confidential 
relations  existing  and  the  circum- 
stances, the  agreement  could  be 
enforced  in  equity,  and  the  Statute 
of  Frauds  could  not  be  set  up  as  a 
bar.  2  Atk.,  160,  254  ;  34  N.  Y., 
307  ;  Perry  on  Trusts,  §  226. 

Where  a  trust  is  sought  to  be 
established  from  the  violation  of 
an  oral  agreement  purporting  to 
create  a  trust,  and  a  court  of 
equity  upholds  the  trust  and  en- 
forces specific  performance,  the 
trust  is  not  an  implied  or  con- 
structive trust  within  the  excep- 
tion in  the  Statute  of  Frauds.  2 
Vern.,  294.  In  granting  relief  in 
any  such  case  the  Court  proceeds 
upon  the  ground  of  fraud,  actual 
or  constructive,  and  enforces  the 
agreement  by  reason  of  the  special 
circumstances. 

A  court  of  equity  will  not  per- 
mit the  Statute  of  Frauds  to  be 
used  as  an  instrument  of  fraud. 

When  a  person,  through  the  in- 
fluence of  a  confidential  relation, 
acquires  title  to  property,  or  ob- 
tains an  advantage  which  he  can- 
not conscientiously  retain,  the 
Court,  to  prevent  the  abuse  of 
confidence,  will  grant  relief.  1  S. 
&  L.,  433  ;  4  E.  &  I.  Apps.,  82. 

It  seems  that  the  fraud  upon 
which  the  Court  acts  in  such  cases 
must  be  something  more  than  that 
which  in  a  moral  sense  arises  from 
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a  mere  breach  of  an  oral  agree- 
ment.   4S  N.  Y.,  589;  66  id.,  229. 

The  rule  governing  dealings  be- 
tween persons  standing  in  Ma- 
ciary  relations  is  applicable  to 
parent  and  child.  7  Beav.  661 ; 
16  id.,  278 ;  8  De  G.,  M.  &  G.,  933. 

Judgmeni  of  General  Term,  af- 
firming judgment  for  defendants, 
reversed  and  new  trial  ordered. 

Opinion  by  Andrews^  J.  All 
concur. 


INSURANCE.     AGENCY. 
PRACTICE. 

N.  Y.  Court  of  Appeals. 

Hepburn,  recr.,  applt,^  v.  Mont- 
gomery et  al.,  respts. 

Decided  Oct.  7,  1884. 

The  agreement  of  an  insurance  company  to 
pay  commissions  to  agents  on  renewals  is 
conditioned  upon  its  continued  existence 
and  ability  to  renew  policies  and  receive 
premiums  tliereon  and  is  terminated  by  its 
dissolution.  Tliereafter  no  commissions 
can  become  due  to  an  agent  nor  can  he 
commute  for  a  gross  sum  to  become  due. 

An  exception  to  "  eacli  of  the  conclusions  of 
law  "  in  a  finding  by  a  referee  is  too  gen- 
eral to  be  availing. 

See  S.  C,  19  W.  Dig.,  26. 

These  were  appeals  in  three 
cases  from  orders  and  judgments 
of  the  General  Term,  affirming 
judgments  on  reports  of  a  referee 
in  favor  of  defendants. 

Action  No.  one  was  brought  to 
foreclose  a  bond  and  mortgage  for 
110,000  executed  by  defendants  to 
the  Continental  Life  Insurance 
Co.,  of  which  plaintiff  is  the  re- 
ceiver. The  defendants  set  up 
usury  and,  as  an  offset  to  any  sum 
which  might  be  found  due  on  the 


mortgage,  $16,646  as  a  sum  due 
defendant  M.  from  the  Insurance 
Co.  by  his  electing  to  receive  that 
sum  in  commutation  of  all  com- 
missions due  or  to  become  dae 
him  as  general  agent  of  the  com- 
pany on  premiums  on  policies 
which  he  might  have  collected  if 
the  company  had  not  failed. 

Action  No.  two  was  also  brought 
for  the  foreclosure  of  a  mortgage 
and  the  same  counterclaim  was 
pleaded. 

Jno.  O.  Keeler^  forapplt. 

John  M.  Dunning^  for  respt^. 

Held^  That  the  counterclaims 
pleaded  were  not  good.  91  N.Y., 
174;  93  id.,  630. 

The  agreement  of  the  company 
to  pay  commissions  on  renewals 
was  impliedly  conditioned  upon 
its  continued  existence  and  ability 
to  renew  policies  and  receive  pre- 
miums thereon,  and  was  termi- 
nated by  its  dissolution,  the  right 
and  power  of  the  company  to  re- 
ceive premiums  having  been  de- 
stroyed by  the  lawful  action  of 
the  officers  of  the  State.  No  com- 
missions on  such  premiums  could 
thereafter  become  due  to  the  de- 
fendant M.,  and  his  right  to  elect 
to  commute  for  a  gross  sum  for 
commissions  to  become  due  was 
terminated. 

Action  No.  three  was  brought 
against  M.  alone  to  recover  a  bal- 
ance due  the  company  for  moneys 
received  by  him  as  its  agent  and 
not  paid  over.  The  only  excep- 
tion in  that  case  was  ^^  to  each  of 
of  the  conclusions  of  law  filed 
*  *  *  and  contained  in  the  report 
of  the  referee  *  *  *  and  marked 
*' Third."      The  finding    marked 
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'* Third"  does  not  distinguish 
between  matters  of  fact  and  mat- 
ters of  law  but  embraces  both. 

Held^  That  the  exception  is  too 
general  to  be  available.  87  N.  Y., 
560. 

Judgment  of  General  Term, 
affirming  judgment  for  defend- 
ants on  report  of  referee  in  actions 
Nos.  one  and  two,  reversed  and 
new  trial  ordered,  and  in  action 
No.  3  affirmed. 

Per  curiam  opinion.  All  con- 
cur. 


COMMON    CAEEIER. 

RELEASE. 

N.  Y.   Court  of  Appeals. 

Wilson,  appU.,   v.   The  N.  Y. 
C.  &  H.  R.  RR.  Co.,  respt 

Decided  Oct.  7,  1884. 

A  stock  release  which  provides  for  the  re- 
lease of  the  carrier  from  all  liability  for 
injuries  which  the  animals  may  receive  in 
consequence  of  the  negligence  of  the  car- 
rier's servants,  or  in  consequence  of  inse- 
curity of  cars,  exempts  the  carrier  from 
liability  for  injury  to  the  animals  in  con- 
sequence of  a  defective  door  in  the  car  in 
which  they  arc  transported. 

Affirming,  8.  C,  15  W.  Dig.,  7. 

This  action  was  brought  to  re- 
cover damages  for  injuries  to  a 
horse,  resulting  from  negligence  of 
the  defendant  in  its  transportation. 
It  was  proved  that  the  door  of  the 
car  in  which  the  animal  was  car- 
ried was  out  of  repair  and  unsafe 
when  used  to  confine  and  protect 
live  stock,  and  that  plaintiff's 
horse  was  injured  thereby.  The 
car  was  an  iron  grain  car,  and  was 
subsequently  used  to  carry  lum- 
Vol.  Id.— No.  24a. 


ber,  and  passed  by  an  inspector 
as  suitable  and  sufficient  for  that 
purpose.  The  contract  under 
which  the  horse  was  shipped  re- 
leased defendant  from  *' all  liabili- 
ties for  injuries  which  the  animals 
or  either  of  them  may  receive  in 
consequence  of  any  of  them  being 
wild,  vicious,  unruly,  weak,  es- 
caping or  maiming  themselves  or 
each  other ;  or  in  consequence  of 
heat,  suffocation,  or  other  ill 
effects  of  being  crowded  either 
upon  cars  or  in  yards,  or  on  ac- 
count of  being  injured  by  the 
burning  of  hay,  straw,  or  any 
other  material  used  for  feeding 
the  stock  ;  or  in  any  other  way, 
including  the  negligence  of  said 
company's  servants ;  and  also  for 
all  loss  or  damage  which  may  be 
sustained  by  reason  of  any  delay 
in  the  loading,  transportation  or 
delivery  of  them,  or  in  conse- 
quence of  insecurity  of  the  cars." 
It  was  not  shown  or  alleged  that 
the  company  did  not  furnish  a 
sufficient  number  of  safe  and  suit- 
able cars  for  the  transportation 
of  horses,  or  that  such  cars  were 
not  at  hand  and  ready  to  be 
used  when  the  shipment  was  made. 

John  W.  Stone^  for  applt. 

D.  M,  K.  Johnson^  for  respt. 

Held^  That  plaintiff  was  not  en- 
titled to  recover ;  that  as  the 
causes  of  injury  specifically  men- 
tioned are  such  as  could  only  oc- 
cur during  the  process  of  the 
shipment  and  transportation,  and 
the  negligence  of  defendant's  ser- 
vants included  in  the  recital  nat- 
urally refers  and  is  limited  to  a 
negligence  occurring  in  the  same 
process,  if  injury  arose  from    a 
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careless  selection  of  an  insecure 
car  by  the  servants  making  up  the 
train  when  safe  cars  were  provided 
by  the  company,  or  from  any 
other  negligence  of  such  servants 
during  the  process  of  transporta- 
tion, the  company  is  freed  from 
liability.  The  company  was  guilty 
only  of  a  breach  of  contract  to 
carry  safely,  and  from  that  it  was 
released  by  the  provision  of  the 
contract  releasing  it  from  respon- 
sibility for  any  injurj  arising 
"from  the  insecurity  of  the  cars." 
89  N.  Y.  370. 

Judgment  of  General  Term, 
affirming 'judgment  for  defendant 
on  report  of  referee,  aflSrmed. 

Opinion  by  Finch,  J.  All  con- 
cur, except  Danforth^  /.,  absent. 


APPEAL.      LUNATICS. 

N.  Y.  Court  of  Appeals. 

The  Agricultural  Ins.  Co.,  ap- 
pU.j  V.  Barnard,  impld.,  respt. 

Decided  Oct.  7,  1884. 

Whertt  the  appeal  book  contains  only  the 
Judgment  roU  and  exceptloos  to  the  find- 
ings of  law  of  the  court,  the  appellant,  to 
succeed,  must  show  that  the  trial  court 
could  not,  in  any  view  of  the  facts  found, 
properly  order  a  judgment  for  the  other 
party. 

The  mortgage  in  suit  was  executed  by  the 
committee  of  a  lunatic,  in  pursuance  of  an 
order  of  the  court  authorizing  its  execution 
for  the  purpose  of  paying  a  claim  by  an 
insane  asylum  for  the  support  of  the  luna- 
tic, to  recover  which  an  action  had  been 
commenced.  The  petition  for  sucli  order 
showed  all  tlie  facts  necessary  to  confer 
Jurisdiction.  Held,  That  the  court  would 
not  presume,  for  the  purpose  of  subverting 
the  order,  that  other  debts  existed  which 
were  not  provided  for  ;  that  the  claim  of 
the  asylum  constituted  a  valid  debt  against 


the  lunatic,  which  could  be  enforced  agauist 
his  property  independent  of  any  action  of 
his  committee  ;  that  its  existence  constitu- 
ted a  sufiicient  ground  for  the  application 
for  leave  to  mortgage  this  real  estate,  and 
the  filing  of  a  petition  showing  ite  exist- 
ence vested  the  court  with  jurisdiction. 

This  action  was  brought  to  fore- 
close a  mortgage  executed  by  one 
T.,  as  committee  for  one  B.,  a 
lunatic.  The  record  does  not  con- 
tain the  evidence  taken  on  the 
trial,  and  the  appeal  to  the  Gen- 
eral Term,  from  a  report  in  favor 
of  the  plaintiff,  was  heard  and  de- 
termined solely  upon  the  judg- 
ment roll  and  exceptions  to  the 
findings  of  law  by  the  trial  court. 

A.  H.  Sawyer^  for  applt. 

E.  C.  James^  for  respt. 

Ileldy  That  to  succeed  in  his  ap- 
peal it  was  incumbent  on  defend- 
ant to  show  that  the  trial  court 
could  not,  in  any  view  of  the  facts 
found,  properly  order  a  judgment 
for  plaintiff. 

The  finding's  show  that  the  mort- 
gage was  given  in  pursuance  of  an 
order  obtained  from  the  Supreme 
Court,  authorizing  its  execution 
for  the  purpose  of  paying  the 
amount  due  the  Utica  Insane  Asy- 
lum for  the  maintenance  and  sup- 
port of  the  lunatic  during  a  prece- 
dent period  of  time.  The  lunatic 
had  been  put  in  the  asylam  by  his 
committee,  but  no  express  contract 
was  shown  to  have  been  made 
between  the  committee  and  the 
asylum  for  the  lunatic's  support. 
It  appeared  that  an  action  had 
been  commenced  by  the  asylum 
to  recover  for  the  lunations  sup- 
port. 

The  proceedings  by  which  the 
committee   was    appointed   were 
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regularly  taken.  No  •  bond  was 
given  by  him  on  making  the  appli- 
cation for  leave  to  execute  the 
mortgage  in  question.  The  matter 
was  referred  to  a  referee,  and  no- 
tice of  the  hearing  was  mailed  to 
the  lunatic  and  his  children  at 
their  respective  residences,  and 
the  referee  reported  in  favor  of  the 
execution  of  the  mortgage.  There 
was  no  evidence  that  there  were 
other  debts  of  the  lunatic  unpaid 
which  were  not  provided  for  by 
the  order.  The  findings  showed 
that  all  the  facts  necessar}"^  to  give 
jurisdiction  were  stated  in  the  pe- 
tition. 

Held^  That  the  court  could  not 
presume,  for  the  purpose  of  sub- 
verting the  order,  that  other  debts 
existed,  or  that  the  petition  failed 
to  show  facts  necessary  to  give  the 
court  jurisdiction  to  make  the 
order  in  question,  and  as  the  find- 
ings show  that  all  the  facts  neces- 
sary to  confer  jurisdiction  were 
stated  in  the  petition  the  order 
was  valid  and  authorized  the  ex- 
ecution of  the  mortgage. 

The  sum  claimed  by  the  asylum 
constituted  a  valid  debt  against 
the  lunatic  at  the  time  the  pro- 
ceedings were  taken,  which  could 
be  enforced  against  his  property 
independently  of  any  action  of  the 
committee.  2  Johns.  Ch.,  400.  The 
existence  of  the  debt  constituted  a 
suflScient  ground,  under  Section 
17,  Title  2,  of  Chapter  446  of  Laws 
of  1874,  for  the  application  to  the 
court  for  leave  to  lease,  mort- 
gage and  sell  his  real  estate, 
and  the  filing  of  a  petition 
showing  the  existence  of  such  a 
debt  vests  the  court  with  jurisdic- 


tion which  would  not  be  divested 
by  subsequent  irregularities  in  the 
proceedings,  unless  they  were 
taken  in  violation  of  some  express 
provision  of  the  statute.  18  N.  Y., 
692  ;  8  Abb.  Pr.,  69  ;  48N.  Y.,  60  , 
1  Hill,  164 ;  2  id.,  626 ;  101  U.  S., 
418.  The  Supreme  Court,  having 
general  jurisdiction  over  the  sub- 
ject matter  of  the  application,  had 
the  authority  to  proceed  and  make 
such  an  order  in  the  premises  as 
the  statute  authorized,  however 
the  facts  may  have  been  brought 
to  its  knowledge,  and  the  recital 
in  the  order  of  the  facts  necessary 
to  give  the  court  jurisdiction  is 
priToa  facie^  and  if  not  affirm- 
atively disproved  conclusive  evi- 
dence of  their  existence.  94  N.  Y., 
81.  The  committee  acts  as  the 
officer  of  the  court,  and  is  subject 
to  ils  control  and  direction.  6 
Paige,  120;  101  U.  S.,  417. 

Order  of  General  Term,  revers- 
ing judgment  for  plaintiff,  revers- 
ed, and  judgment  affirmed,  with 
costs. 

Opinion  by  Ruger^  Oh  J.  All 
concur. 


CONTEACT. 

N.  Y.  Court  of  Appeals. 

Beckwithetal.,  respts.^  v.  Brack- 
et t  et  al.,  appUs. 

Decided  Oct.  7,  1884. 

Defendants,  being  guarantors  for  the  return 
of  certain  bonds  to  plaintiffs  and  being 
about  to  be  sued  on  their  guaranty,  agreed 
with  plaintiffs  that  if  the  latter  would  bring 
action  against  their  principal  and  procure 
Judgment,  they,  defendants,  would  take 
assignment  thereof  and  return  the  bonds 
and  pay  the  costs  and  expenses  of  the  suit. 
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Held,  That  such  agreement  was  a  valid, 
original  agreement  and  was  not  within 
the  Statute  of  Frauds. 

In  December,  1888,  defendants 
guaranteed  in  writing  the  return  to 
plaintiffs  of  $4,000  of  U.  S.  bonds, 
loaned  by  plaintiffs  at  the  sa:me 
time  to  the  Rochester  Iron  Manu- 
facturing Co.  In  November,  1877, 
the  bonds  not  having  been  returned 
by  the  company  to  plaintiffs,  and 
defendants  having  been  informed 
by  plaintiffs  that  they  intended  to 
sue  them  or  their  guaranty,  a  meet- 
ing took  place  by  appointment  be- 
tween one  of  the  plaintiffs  and  the 
defendants,  at  which  they  verbally 
undertook  and  agreed  with  plain- 
tiffs that  if  they  would  bring  an 
action  against  the  company  for 
said  bonds  and  prosecute  the  same 
to  judgment,  the  defendants  would, 
on  the  recovery  of  such  judgment, 
take  an  assignment  thereof  fropi 
plaintiffs  and  immediately  return 
to  them  said  bonds  and  pay  the 
costs  and  expenses  of  the  suit. 
The  plaintiffs,  in  pursuance  of  that 
agreement  and  on  the  same  day  it 
was  made,  brought  their  action 
against  the  company  as  proposed, 
and  with  due  diligence  recovered 
and  perfected  judgment  therein 
for  $4,381.32  damages,  and  $28.12 
costs,  on  January  15, 1878,  and  on 
the  next  day  tendered  to  defend- 
ants a  written  assignment  of  the 
judgment  and  demanded  of  them 
the  return  of  the  bonds  and  pay- 
ment of  the  costs  of  the  suit, 
which  demand  was  refused.  This 
action  was  then  brought  upon  de- 
fendants' agreement  with  plain- 
tiffs. 

Wm.  H.  Bovyrrian^  for  applts. 


8.  D,  Bentley^  for  respls. 

Held^  That  the  agreement  upon 
which  this  action  was  brought  was 
a  valid,  original,  special  undertak- 
ing, entered  into  by  defendants 
for  the  purpose  of  discharging 
their  own  obligation,  and  was  sup- 
ported by  a  sufficient  considera- 
tion and  was  not  within  the  statute 
of  frauds. 

Also  heldu,  That  the  agreement 
was  not  a  sale  of  the  bonds  or  of 
the  judgment. 

Judgment  of  General  Term,  af- 
firming judgment  for  plaintiffs  on 
report  of  referee  affirmed., 

Opinion  by  RapaUo^  J.  All 
concur. 


WILLS.      BEQUESTS    TO    RE- 
LIGIOUS, &c.,  CORPORA- 
TIONS. 

N.  Y.  Supreme  Court.   General 
Term.      First  Dept. 

Chas.  J.  Harris  et  al.,  exrs., 
&c.,  respts.y  V.  The  American  Bap- 
tist Home  Missionary  Society  et 
al.,  applts. 

Decided  Oct.  8,  1884. 

Bequests  to  religious  corporations,  created 
under  the  Act  of  1813,  are  not  included 
within  Chap.  819  of  the  Lawa  of  1848,  in- 
validatlDg  bequests  to  benevolent,  chari- 
table, scientific  and  missionary  societies 
when  the  will  is  made  within  two  months 
of  the  testator's  decease. 

The  Legislature,  by  amending  the  act  incor- 
porating The  American  Baptist  Miasionaiy 
Society  by  eliminating  from  it  a  provision 
subjecting  it  to  the  Statute  of  1848  {mpra), 
and  substituting  in  its  place  a  provision, 
subjecting  to  Chap.  360,  Laws  of  1860,  re- 
lieved this  society  from  the  restrictive  op- 
eration of  the  provisions  of  the  Act  of  1848. 

Appeal  from  judgment  of  Special 
Term    adjudging    invalid,    under 
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Chap.  319,  Laws  of  1848,  because 
contained  in  a  will  made  less  than 
two  months  prior  to  the  testator's 
death,  bequests  to  the  following 
institutions: 

The  American  Baptist  Home 
Missionary  Society,  The  American 
Baptist  Missionary  Union,  The 
Baptist  Home  for  the  Aged  in  the 
City  of  N.  Y.,  and  The  Board  of 
Trustees  of  the  Tabernacle  Baptist 
Church  of  the  City  of  N.  Y. 

John  H.  Deane  and  S,  P.  Nash, 
for  The  Tabernacle  Baptist  Church. 

Cephas  Brainerdj  for  other 
applts. 

Homer  Nelson^  for  respts. 

Held^  That  the  Tabernacle  Bap- 
tist Church  was  a  religious  corpora- 
tion formed  under  the  Act  of  1813 
audits  several  amendments,  and 
is  entirely  different  from  the  *' be- 
nevolent, charitable,  scientific  and 
missionary  societies  "  referred  to 
in  Chap.  319  of  the  Laws  of  1848. 
That  by  Chap.  79,  Laws  of  1876, 
religious  corporations  created  un- 
der the  Act  of  1813  were  subjected 
to  Chap.  360  of  the  Laws  of  1860, 
providing  that  no  person  having  a 
husband,  wife,  child  or  parent  liv- 
ing should  bequeath  more  than 
half  his  estate  to  benevolent  and 
religious  purposes,  without  allu- 
sion to  the  Act  of  1848,  either  in 
general  or  express  terms,  and  the 
Legislature,  therefore,  elected  to 
subject  this  class  of  religious  cor- 
porations to  the  Act  of  1860  to  the 
exclusion  of  the  Act  of  1848.  That 
since  the  bequests  contained  in  the 
will  for  benevolent  or  religious 
purposes  did  not  equal  one-fourth 
of   the  testator's  estate,   the  be- 


quest to  the  Tabernacle  Baptist 
Church  was  valid. 

That  the  Baptist  Home  Mission- 
ary Society  was  incorporated  un- 
der Chap.  117,  Laws  of  1843.  That 
in  1849,  the  Legislature  amended 
its  act  of  incorporation  and  em- 
bodied in  it  the  restrictions  and 
limitations  contained  in  the  Act  of 
1848  {supra).  That  in  1877  the 
Legislature  further  amended  the 
act  by  wholly  eliminating  all  refer- 
ence to  the  Act  of  1848,  and  sub- 
stitutingdn  its  place  a  provision 
subjecting  the  corporation  to  Chap. 
860  of  the  Laws  of  1860.  That  by 
this  amendment  this  society  was 
relieved  from  the  restrictive  opera- 
tion of  the  provisions  of  the  Act  of 
1848,  and  subjected  to  the  different 
and  somewhat  conflicting  provis- 
ions of  the  Act  of  1860,  and  that 
the  bequest  to  it  contained  in  the 
testator's  will  was,  therefore, 
valid. 

Judgment  modified,  by  holding 
that  the  bequests  to  the  Tabernacle 
Baptist  Church  and  to  the  Ameri- 
can Baptist  Home  Missionary  So- 
ciety were  valid,  and  that  they 
were  entitled  to  judgment  directing 
their  payment,  and  as  £o  modified 
affirmed. 

Opinion  hj  Davis^P.  J.;  Brady ^ 
/.,  concurred,  referring  to  18  W. 
Dig.,  644 ;  .Daniels^  •/!,  concurred. 


NEGLIGENCE. 

N.  Y.  Court  of  Appeals. 

The  Village  of  Port  Jervis, 
respt.,  V.  The  First  National  Bank 
of  Port  Jervis,  appU. 

Decided  Oct.  7,  1884. 
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One  who  makes  an  excavation  in  a  public 
street  with  the  permission  or  license  of  the 
municipal  authorities  is  not  entitled  to  no- 
tice of  an  action  against  the  corporation 
brought  by  one  who  has  been/fojured  by 
falling  into  such  excavation;  the  giving  of 
such  notice  is  not  a  condition  precedent  to 
a  recovery  against  him  by  the  corporation, 
and  the  omission  to  do  so  only  places  the 
burden  on  the  corporation  of  again  litiga- 
ting the  actionable  facts. 

This  action  was  brought  to  re- 
cover of  defendant  the  amount 
plaintiff  was  compelled  to  pay  by 
way  of  damages  to  one  H.,  for  in- 
juries sustained  by  falling  into  an 
excavation  in  a  sidewalk.  The 
defendant  claims  the  plaintiff 
should  have  been  nonsuited  be- 
cause it  omitted  to  notify  defen- 
dant of  the  action  brought  against 
it  by  H.  It  was  insisted  that,  as 
plaintiff  had  authorized  defendant 
to  make  the  excavation  which 
caused  the  injuries  for  which  H. 
recovered  damages,  such  notice 
was  a  condition  precedent  to  a  re- 
covery in  this  action.  It  was  also 
claimed  that  a  notice  claimed 
to  have  been  given  was  insuffi- 
cient. 

It  was  proved  that  one  E.  was 
defendant's  president  and  a  trus- 
tee of  plaintiff,  and  also  a  member 
of  a  committee  authorized  to  con- 
tract for  and  superintend  the  con- 
struction of  the  bank  building ; 
that  he  consulted  with  the  attor- 
ney of  the  village  in  reference  to 
the  suit  brought  by  H.  against  it, 
and  was  informed  of  the  probable 
liability  of  the  bank  to  the  vil- 
lage in  case  of  a  recovery  by  H. 
He  was  a  witness  on  that  trial  and 
directed  an  appeal  taken  from  the 
judgment  recovered  against  the 
village. 


O.  P.  HoweU^  for  applt. 

Levris  E.  Carr^  for  respt 

Heidi  Untenable  ;  that  the  no- 
tice to  defendant  was  sufficient, 
3  N.  Y.,  166  ;  72  id.,  286 ;  4  Paige, 
120;  that  defendant's  liability  to 
plaintiff  grows  out  of  its  affirma- 
tive act,  and  renders  liable  not 
only  to  the  party  injured,  but  also 
ultimately  liable  to  any  one  dam- 
nified by  its  neglect.  The  liability 
in  such  a  case  is  predicated  upon 
the  negligent  character  of  the  act 
which  caused  the  injury,  and  the 
general  principle  of  law  which 
makes  a  party  responsible  for  the 
consequences  of  his  own  wrongful 
conduct.  8  Ohio  St.,  359-75;  Eng. 
C.  L.,  767.  The  liability  of  the  au- 
thor of  the  act  which  occasions  the 
injury  does  not  depend  upon  the 
fact  of  his  receiving  notice  of  the 
action  brought  by  the  injured 
party  against  the  municipality, 
but  rests  upon  his  original  liabil- 
ity to  all  persons  who  may  have 
suffered  damages  from  his  affirnia- 
tive  act  of  negligence.  2  Black., 
423.  The  only  object  of  notice  in 
such  a  case  is  to  enable  the  corpo- 
ration to  avail  itself  of  its  right  to 
impose  the  burden  of  defense 
upon  the  party  ultimately  liable, 
and  to  estop  the  author  of  the  in- 
jury by  the  judgment  recovered 
from  again  contesting  the  facts 
upon  which  such  judgment  de- 
pends. The  omission  to  give  no- 
tice in  such  case  does  not  go  to 
the  right  of  action,  but  simply 
changes  the  burden  of  proof,  and 
imposes  upon  the  party  against 
whom  the  judgment  was  recover- 
ed the  necessity  of  again  litigating 
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all  of  the  actionable  facts.  6  Hill.» 
324 ;  34  N.  Y.,  281 ;  37  id.,  530. 

Upon  receiving  a  license  from 
the  body  authorized  to  grant  it  to 
dig  in  a  street  the  licensee  implied- 
ly agrees  to  perform  the  act  in 
snch  a  manner  as  to  save  the  pub- 
lic from  danger  and  the  munici- 
pality from  damage.  89  N.  Y., 
503;  18  id.,  84;  8  Hun,  571 ;  68 
Eng.  C.  L.,  123. 

A  notice  in  writing  or  an  express 
notice  is  unnecessary  ;  notice  may 
be  implied  from  a  knowledge  of 
the  pendency  of  the  action  and 
participation  in  its  defense.  13 
Johns.,  226  ;  12  Wend.,  309  ;  86  N. 
Y.,  614. 

In  deciding  a  motion  for  a  non- 
suit based  upon  the  insufficency  of 
proof  of  notice,  the  court  held 
that  the  evidence  was  sufficient  to 
entitle  the  plaintiff  to  go  to  the 
jury.  Defendant  never  after  that 
asked  to  go  to  the  jury  on  that 
question. 

Held^  That  he  cannot  now  claim 
that  the  question  of  fact  involved 
should  have  been  submitted  to  the 
jury;  he  should  have  so  requested 
the  Court.  82  N.  Y.,  443. 

Judgment  of  General  Term,  af- 
firming judgment  for  plaintiff, 
affirmed. 

Opinion  by  Ruger^  Ch.  J.  All 
concur. 


LIFE  INSURANCE. 

N.Y.  Court  of  Appeals, 

Murray,    appU.^    v.    The    New 
York  Life  Ins.  Co.,  respl. 

Decided  Oct.  7,  1884. 


The  policies  in  suit  provided  that  they  should 
be  void  if  the  assured  " should  die  Id,  or  in 
consequence  of  the  violation  of  the  laws  of 
any  nation,  State  or  province."  The  as- 
sured, with  his  brother,  made  a  violent  as- 
sault upon  one  B.,  and,  after  the  latter  had 
drawn  a  pistol,  endeavored  to  escape,  when 
he  was  shot  and  killed  by  B.,  who  testified 
that  the  shooting  was  not  done  intentionally. 

HMy  That  a  sufficient  relation  between  the 
act  causing  the  death  and  the  violation  of 
law  existed  to  avoid  the  policy ;  that  a 
death  within  the  meaning  of  the  policy 
might  occur  without  being  intentionally 
inflicted,  and  that  the  case  was  not  one  in 
which  a  special  verdict  was  required. 

Affirming  B.  C,  18  W.  Dig.,  262 

This  action  was  upon  two  poli- 
cies of  insurance  issued  by  de< 
fendant  upon  the  life  of  W.  M.^ 
plaintiffs  husband.  Each  con- 
tained a  clause  that  if  the  insured 
''shall  die  in,  or  in  consequence 
of,  a  duel,  or  of  the  violation  of  the 
laws  of  any  nation,  State  or  prov- 
ince," the  policy  shall  be  void. 
The  insured  died  from  a  shot  from 
a  pistol  in  the  hands  of  one  B.,  on 
whom  he  and  his  brother  S.  M. 
had  committed  a  violent  assault. 
W.  M.  and  S.  M.  had  planned  the 
assault  on  B.,  and  stationed  them- 
selves in  the  waiting-room  of  a 
depot  to  await  his  arrival,  and 
when  B.  entered  the  room  S.  M. 
seized  him  by  the  arms  from  be- 
hind, and  held  him  while  W.  M., 
standing  in  front,  beat  him  over 
the  head  and  face  with  a  raw  hide, 
inflicting  blows  from  which  the 
blood  flowed  profusely.  The  as- 
sault, so  far  as  appeared,  was 
without  provocation.  B.  testified 
that  in  struggling  to  escape  from 
S.  M.  his  hand  was  involuntarily 
brought  in  contact  with  a  pistol 
in  his  hip  pocket,  which  he  drew. 
It  appeared  that  W.  M.  seeing  the 
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pistol  started  to  escape,  keeping 
his  face  towards  B.,  and  calling  on 
S.  M.  to  "  hold  him  and  not  to  let 
him  shoot."  W.  M.  jumped  over 
the  lunch  counter,  and  as  he  was 
passing  through  a  door  into  an- 
other room,  the  pistol  in  the  hands 
of  B.  was  discharged,  hitting  W.  M. 
in  the  forehead,  causing  his  death. 
B.  swore  that  the  firing  was  acci- 
dental, and  was  caused  by  the 
sudden  jerking  of  his  arm  by  S. 
M.,  who  was  holding  him;  that 
W.  M.  while  retreating  had  a 
pistoh  which  he  pointed  at  B.  as 
if  aiming  at  him.  The  witnesses 
differed  as  to  the  time  that  elapsed 
between  the  beginning  of  the  af- 
fray and  the  firing  of  the  pistol, 
the  highest  estimate  being  thirty 
seconds. 

A  verdict  was  rendered  for  de- 
fendant. 

A.  8.  Murray^  Jr.,  for  applt. 

Joseph  H.  Choate,  for  respt. 

Jffeld^  No  error ;  that  a  sufficient 
relation  between  the  act  causing 
the  death  and  the  violation  of  law 
existed  within  the  meaning  of  the 
proviso  in  the  policy  to  avoid  the 
policy.  45  N.  Y.,422.  The  insured 
must  be  assumed  to  have  known 
the  danger  he  incurred,  and  that 
a  party  resisting  an  assault  under 
the  circumstances,  and  whose  an- 
ger is  naturally  excited,  does  not 
mark  with  exactness  the  time 
which  separates  lawful  defense 
from  excessive  and  unjustifiable 
force.  The  proviso  in  the  policy 
exempts  the  company  from  all 
risks  of  life  which  attend  the  vio- 
lation of  law,  which  are  the  natural 
and  reasonable  concomitants  of 
the  transaction.    A  death  may  oc- 


cur within  the  meaning  of  the 
policy,  although  not  intentionally 
inflicted,  and  although  it  was  not 
occasioned  by  the  act  of  another. 

If  such  a  relation  exists  between 
the  act  and  the  death  that  the  lat- 
ter would  not  have  occurred  at  the 
time  if  the  deceased  had  not  been 
engaged  in  the  violation  of  law,  it 
is  enough  to  bring  the  case  within 
the  condition  of  the  policy. 

If  the  deceased  had  abandoned 
the  aifray  before  he  was  shot,  that 
would  not  help  this  case,  as  he 
was  a  party  to  the  original  en- 
counter. 

In  submitting  the  case  to  the 
jury  the  Court  requested  them  to 
specifically  answer  three  questions 
'—1st,  Did  Berdell  fire  the  shot 
which  killed  Murray  intention- 
ally? 2nd,  Was  the  killing  of 
Murray  justified  on  the  ground 
that  it  was  done  by  Berdell  for  his 
lawful  self-defense  ?  8rd,  At  the 
time  Murray  was  shot  had  he 
abandoned  the  combati  The  judge 
stated  that  he  did  not  consider 
these  questions  necessary  to  a  ver- 
dict. The  jury  rendered  a  general 
verdict  for  defendant,  accompa- 
nied with  a  statement  that  they 
were  unable  to  answer  the  ques- 
tions submitted.  Plain  tiflTs  coun- 
sel objected  to  receiving  the  verdict 
until  the  questions  submitted  were 
passed  upon,  but  the  objection 
was  overruled. 

Held,  No  error ;  that  the  case 
was  not  one  in  which  a  special  ver- 
dict was  required.     Code,  §  1187. 

It  is  not  necessary  that  a  jury, 
in  order  to  find  a  verdict,  should 
concur  in  a  single  view  of  the 
transaction  disclosed  by  the  evi- 

Digitized  by  V3OOQ IC 


NEW  YORK  WEEKLY  DIGEST. 


669 


dence.  If  the  conclusion  may  be 
justified  upon  either  of  two  inter- 
pretations of  the  evidence  the  ver- 
dict cannot  be  impeached  by 
showing  that  a  part  of  the  jury 
proceeded  upon  one  interpretation 
and  a  part  upon  the  other. 

Ebersole  v.  No.  Central  RR. 
Co.,  23  Hun.,  114.,  distinguished. 

Judgment  of  General  Term,  af- 
firming judgment  on  verdict  for 
defendant,  affirmed. 

Opinion  by  Andrews,  J.  All 
concur,  except  Davforlh,  J,^ 
absent. 


ASSESSMENT.     COMMISSION. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

The  People  ex  rel.    James  R. 
Jessup  V.  John  Kelly  etal. 

Decided  Oct.  8,  1884. 

The  intention  of  Chap.  550  of  the  Laws  of 
1880  providing  for  a  commission  for  the 
purpose  of  reviewing  certain  assessments 
made  in  the  city  of  New  York  for  local 
improvements  was  to  leave  the  question 
whether  suhetantial  injustice  had  or  had 
not  been  done  in  a  given  case  to  this  special 
tribunal  as  one  of  fact  to  be  finally  deter- 
mined by  it,  and  in  case  it  was  found  that 
such  injustice  had  been  done  to  clothe  it 
with  power  to  award  such  relief  as  under 
the  circumstances  it  should  Judge  upon  the 
evidence  presented  to  be  Just  and  equit- 
able, and  the  power  of  the  court  to  review 
its  decision  by  certiorari  should  be  exer- 
cised with  the  greatest  caution  and  be  re- 
stricted to  cases  of  clear  excess  of  Jurisdic- 
tion or  gross  abuse  and  injustice.  Although 
the  authority  of  this  commission  is  a  Judi- 
cial one  in  its  nature  it  is  of  such  a  charac- 
ter as  to  leave  the  commissioners  from  the 
technical  rules  of  a  court  of  law  and  clothe 
them  with  the  amplest  powers  to  do  in 
each  case  whatever  they  think  to  be  just 
and  equitable  on  the  evidence  presented. 
Vol.  19— No.  24b. 


Certiorari  to  reyiew  a  decision 
of  the  Assessment  Commission. 

The  defendants  were  appointed 
commissioners  under  Chap.  660  of 
the  Laws  of  1880  for  the  purpose  of 
reviewing  certain  assessments 
made  in  the  city  of  New  York  for 
local  improvements,  and  in  this 
case  they  found  that  a  small  item 
for  injury  to  gas  mains  in  con- 
structing a  sewer  had  been  in- 
cluded in  the  assessment.  The 
Court  of  Appeals  had  decided  that 
such  an  item  was  not  properly  in- 
cluded in  an  assessment  and  it  was 
insisted  that  the  fact  that  the  item 
was  in  strictness  an  illegal  one  re- 
quired the  commissioners  as  an  ab- 
solute matter  of  right  to  order  its 
deduction  from  the  relator's  as- 
sessment. 

John  0.  Shaw,  for  relator. 

/.  A.  Beall,  for  respts. 

Held,  That  the  intention  of  the 
Act  of  1880  was  to  leave  the  ques- 
tion whether  substantial  injustice 
had  or  had  not  been  done  in  a 
given  case  to  this  special  tribunal 
created  by  it,  as  one  of  fact  to  be 
ultimately  determined  by  the 
commissioners,  and  in  case  they 
found  that  such  injustice  had  been 
done,  to  clothe  them  with  power  to 
award  such  relief  as  under  the 
circumstances  they  should  ad- 
judge upon  the  evidence  presented 
to  be  just  and  equitable,  and  the 
power  possessed  by  this  court  of 
reviewing  their  action  by  certio- 
rari should  be  exercised  with  the 
greatest  caution  and  be  restricted 
to  cases  of  clear  excess  of  juris- 
diction or  gross  abuse  and  injus- 
tice. 

That    the    commissioners    were 
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not  obliged  to  reduce  the  assess- 
ment because  it  included  a  small 
item  adjudged  to  be  illegal.  That 
they  do  not  sit  as  a  court  of  law, 
and  although  their  authority  is  a 
judicial  one  in  its  nature  still  it  is 
of  such  a  character  as  to  relieve 
them  from  the  technical  rules  ap- 
plicable to  a  court  of  law  and 
clothe  them  with  the  amplest 
power  to  do  in  each  case  whatever 
they  think  to  be  just  and  equit- 
able on  the  evidence  presented. 
That  they  have  a  right,  therefore, 
to  apply  the  maxim  de  minimis 
non  cuTjOit  lex  even  to  cases  where 
a  court  of  law  could  not. 

That  it  was  adjudged  by  the 
commissioners  in  this  case  that  it 
was  not  just  and  equitable  for  the 
relator  after  his  rights  to  relief  in 
a  court  had  been  lost  by  a  lapse  of 
time,  to  escape,  by  the  trifling  re- 
duction asked  for,  the  payment  of 
interest  on  his  assessment  during 
the  long  series  of  years  he  had  re- 
mained inactive,  and  the  court  did 
not  feel  called  upon  to  interfere 
with  such  decision. 

Writ  quashed. 

Opinion  by  DaviSy  P.  J.;  Dan- 
iels and  Brady,  JJ,^  concurred. 


CORPORATIONS.  RECEIVERS 

N.Y.  Supreme  Court.    General 
Term.    First  Dept. 

In  the  matter  of  the  application 
of  John  Tiebout. 

Decided  Oct.  8,  1884. 

The  authority  of  the  Court  to  compel  a  re- 
ceiver of  the  assets  of  a  corporation  to  al- 
low a  creditor  of  such  corporation  to  make 
extracts  from  the  corporation    books  does 


not  rest  on  the  technical  rights  of  a  stock- 
holder or  creditor,  as  between  himself  and 
the  corporation,  under  the  statutes  relating 
to  corporations,  but  upon  grounds  of  Jus- 
tice and  equity  in  administering  the  trust 
in  the  hands  of  the  receiver,  and  the  grant- 
ing or  refusing  an  application  for  that  pur- 
pose is  within  the  discretion  of  the  Court. 

^/^ppeal  from  an  order  denying 
the  application  of  John  Tiebout, 
as  a  creditor  of  the  Goodwillie 
Wyman  Company,  from  an  order 
directing  the  receiver  of  the  said 
corporation  to  permit  the  appli- 
cant to  make  extracts  from  the 
corporation  books. 

Winthrop  Parker^  for  applt. 

ThoToas  Darlington,  for  respt. 
•  Held,  That  the  authority  of  the 
Court  in  such  a  case  does  not  rest 
upon  the  technical  rights  of  stock- 
holders or  creditors,  as  between 
themselves  and  the  corporation, 
under  the  statutes  relating  to  cor- 
porations, but  upon  grounds  of 
justice  and  equity  in  administer- 
ing the  trust  in  the  hands  of  the 
receiver,  and  that  the  application 
was  addressed  to  the  sound  discre- 
tion of  the  Court  in  the  exercise  of 
its  power  over  the  books  and  pa- 
pers of  a  corporation  in  the  hands 
of  its  receiver  and  therefore  in  law 
in  the  hands  of  the  Court,  and  that 
the  application  depended  upon 
very  different  principles  from  those 
which  would  prevail  if  the  books 
were  in  the  hands  of  the  company. 

That  the  matter  therefore  was 
one  for  the  exercise  of  discretion, 
and  that  it  was  neither  judicious 
nor  equitable  to  refuse  to  any 
party  in  interest  an  opportunity 
to  examine  and  take  extracts  from 
books  held  by  a  receiver  under 
such  circumstances. 
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Or^er  reversed  and  motion 
granteSr       ""^ 

Opinion  by  Davis,  P.  J,,  and 
Brady,  J.;  Daniels,  J.,  dissented 
upon  the  ground  that  the  right  of 
the  appellant  to  take  extracts 
from  the  books  of  the  corporation 
depended  upon  §  25  of  Chapter  40 
of  the  Laws  of  1848,  securing  that 
right  to  creditors  of  corporations 
incorporated  under  that  act,  and 
that  there  was  no  proof  that  the 
corporation  in  question  was  so  in- 
corporated. 


TAXATION.        UNEXPENDED 

BALANCES  OP  APPRO- 

PRIATIONS. 

N.Y.  Supreme  Court.     General 
Term.    First  Dept. 


John   H.   Bird,   respt.y    v. 
Mayor,  &c.,  appUs. 

Decided  Oct.  8,  1884. 


The 


By  g  189  of  the  Consolidation  Act  of  1882, 
it  is  made  the  duty  of  the  Board  of  Esti- 
mate and  Apportionment  of  the  City  of 
New  York,  between  the  1st  of  August  and 
1st  of  November,  to  make  a  provisional 
estimate  of  the  amount  to  be  expended  by 
the  city  government  during  the  following 
year,  and  to  appropriate  certain  amounts 
thereof  to  the  use  of  the  various  depart- 
ments, and  by  §  207  of  said  act  the  said 
Board  is  given  power  to  transfer  the  unex- 
pended balance  of  any  appropriation  which 
may  have  proved  excessive  to  supply  any 
deficiency  which  may  have  arisen  by  reason 
of  some  other  appropriations  having  proved 
insufficient,  but  such  Board  has  no  power 
to  apply  such  unexpended  balances  to  any 
purpose  for  which  an  appropriation  has 
not  previously  been  made  pursuant  to  §  189 
of  said  act. 

The  act  providing  for  the  appointment  of 
Commissioners  of  Accounts  in  the  City  of 
New  York  contains  no  provision  empow- 
ering such  commissioners  to  appoint  or  em- 


ploy clerks  at  the  expense  of  the  city,  and 
the  fact  that  their  duties  are  such  as  require 
clerical  aid  does  not  give  them  that  power 
by  necessary  implication. 
Neither  ofiSce,  nor  officer,  nor  title  to  salary 
or  pay  out  of  the  public  funds,  can  exist  or 
arise  by  implication  of  facts,  without  the 
express  enactment  of  law. 

Appeal  from  order  of  the  Spe- 
cial Term  continuing  injunction 
order. 

This  action  was  brought  by 
plaintiff  as  a  citizen,  resident  and 
taxpayer  of  the  City  of  New  York, 
under  §  1926  of  the  Code  of  Civ. 
Pro.,  to  prevent  waste  of  the  funds 
of  the  city.  It  was  charged,  in 
substance,  that  the  Board  of  Esti- 
mate and  Apportionment,  assum- 
ing to  act  under  §  207  of  the  Con- 
solidation Act,  had  unlawfully 
directed  the  transfer  of,  and  the 
defendants  were  about  to  transfer 
certain  unexpended  balances  of, 
the  appropriations  of  former  years 
for  other  purposes  to  the  credit  of 
the  Commissioners  of  Accounts 
for  clerk  hire  and  contingencies. 
It  appeared  that  no  appropriation 
for  those  purposes  had  been  made 
for  the  year  1884  by  the  said  Board, 
pursuant  to  §  189  of  the  said  act, 
and  for  that  reason  the  transfer 
proposed  was  restrained  by  the 
injunction  order.  It  was  claimed 
by  the  defendants  that  the  termi- 
nal words  of  §207  of  the  Consoli- 
dation Act,  conferring  power  upon 
the  Board  of  Estimate  and  Appor- 
tionment ''to  transfer  any  appro- 
priation which  may  be  found  to  be 
in  excess  of  the  amount  required 
for  the  purposes  or  objects  thereof 
to  such  other  purposes  or  objects 
for  which  the  appropriations  are 
insufficient  to  such  as  may  require 
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the  same^'*'^  authorized  the  transfer 
restrained. 

D.  J.  Dean^  for  applts. 

Chas,  E.  Miller  J  for  respts. 

Held,  That  §  189  of  the  Consoli- 
dation Act,  provides  that  the 
Board  of  Estimate  and  Apportion- 
ment must,  annually,  between  the 
1st  of  August  and  the  1st  of  No- 
vember, make  a  provisional  esti- 
mate, by  a  unanimous  vote,  of  the 
amount  to  be  expended  during  the 
next  following  year,  and  that  after 
the  taking  of  certain  steps  enumer- 
ated such  apportionment  should 
become  final  in  its  items  of  appro- 
priations, and  it  is  out  of  all  rea- 
son to  suppose  that  if  the  list  of 
appropriations  does  not  contain  an 
item  for  a  certain  purpose  when  it 
becomes  final  under  the  law,  an  ap- 
propriation for  that  purpose  can 
be  created  by  a  majority  vote  of 
the  Board,  under  the  form  and  pre- 
text of  transferring  unexpended 
balances  under  §207  of  the  act, 
for  to  allow  this  would  be  to  strike 
down  the  safeguard  of  unanimity 
which  the  law  requires  before  an 
appropriation  can  be  made. 

That  §47  of  the  Consolidation 
Act  provides  that  the  gross  sum  of 
expenditures  cannot  exceed  the 
gross  sum  of  appropriations,  and 
that  §207  provides  for  the  contin- 
gency of  the  appropriation  made 
for  one  department  proving  to  be 
in  excess  of  the  amount  actually 
required,  while  that  made  for  some 
other  purpose  or  object  might  turn 
out  to  be  insufficient,  by  empower- 
ing the  Board  to  transfer  the  as- 
certained excess,  or  so  much  as 
might  be  necessary  to  meet  the 
ascertained    deficiency,    and    the 


terminal  words  of  said  section, 
"or  such  as  may  require  the 
same,"  have  reference  to  the  pre- 
ceding words,  '*  to  such  other  pur- 
poses or  objects  for  which  the  ap- 
propriations are  insufficient,"  and 
the  phrase  is  to  be  understood  as 
though  it  read  "  or  such  of  them 
as  may  require  the  same." 

That  the  power  to  transfer  ex- 
cesses is  confined  to  and  can  only 
be  exercised  in  cases  where  appro- 
priations actually  made  have  prov- 
ed deficient,  and  that  the  Board 
has  no  authority  to  use  excesses 
for  new  objects  or  purposes  for 
which  appropriations  have  not 
previously  been  made. 

That  moreover  no  power  existed 
to  appropriate  moneys  to  pay  sal- 
aries to  clerks  of  the  Commission- 
ers of  Accounts,  because  there  is 
no  authority  of  law  for  the  ap- 
pointment or  employment  of  such 
clerks  at  the  public  expense.  That 
the  act  providing  for  the  appoint- 
ment of  such  commissioners  con- 
tained no  provision  empowering 
them  to  appoint  or  employ  clerks 
at  the  expense  of  the  city,  and  the 
fact  that  their  duties  are  such  as 
require  clerical  aid  does  not  give 
them  that  power  by  necessary  im- 
plication, for  the  only  escape  from 
the  danger,  and  certainly  of  the 
rise,  of  "a  multitude  of  new  of- 
fices" and  ''swarms  of  officers  to 
harrass  our  people  and  eat  oat 
their  substance,"  is  to  hold,  as  a 
fundamental  maxim,  that  neither 
office  nor  officer,  nor  title  to  salary 
or  pay  out  of  the  public  funds, 
can  exist  or  arise  by  implication  of 
facts  without  the  express  enact- 
ment of  law. 
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Order  continning  injanction  af- 
firmed. 

Opinion  by  DaviSy  P.  J.;  Dan- 
ielSy  J.y  concurred. 


PATENTS.  PARTNERSHIP. 

N.Y.  Supreme  Court.    General 
Term.    First  Dept. 

Wm.  H.  Burr,  respt^  v.  John 
C.  de  La  Vergne,  appU. 

Decided  Oct.  8,  1884. 

A  verbal  contract  to  pay  the  expenses  incur- 
red in  prosecuting  certain  experiments  to 
test  the  utility  of  an  invention  in  considera- 
tion of  receiving  an  interest  in  the  results  ob- 
tained by  said  experiments  entitles  the  per- 
son paying  such  expenses  to  an  interest  in  a 
patent  obtained  for  the  invention,  and  it  is 
not  invalid  as  violating  §  4898  of  the  R.  S. 
of  the  U  S.,  requiring  an  assignment  of  an 
interest  in  a  patent  to  be  in  writing. 

If  a  partnership  enters  into  such  an  agree- 
ment and  pays  the  expenses  of  the  experi- 
ments, and  subsequently  one  of  the  part- 
ners and  the  inventor  take  out  a  patent  for 
the  invention  in  their  joint  names  to  the 
exclusion  of  the  other  partner,  the  part- 
ners so  excluded  can  maintain  an  action 
against  his  copartner  to  compel  him  to  put 
the  title  to  such  patent  in  the  joint  names 
of  the  copartners,  or  if  the  copartnership 
have  terminated,  to  compel  him  to  assign  to 
his  partner  the  interest  to  which  the  latter 
may  be  entitled. 

Appeal  from  a  judgment  ren- 
dered at  the  Special  Term. 

Tlie  plaintiff  and  defendant  were 
copartners  in  the  business  of  brew- 
ing beer,  and  as  such  copartners 
entered  into  a  verbal  agreement 
witii  one  M.  to  pay  all  the  expen- 
ses incurred  by  said  M.  in  conduct- 
ing certain  experiments  to  test  the 
utility  of  a  certain  invention  of  his 
for  cooling  beer  without  the  use  of 
ice,  in  consideration  of  receiving  an 


equal  interest  in  the  results  of 
such  experiments.  Under  this 
agreement,  such  expenses  were 
paid  by  the  copartnership,  but  the 
defendant,  without  the  knowledge 
or  consent  of  the  plaintiff,  took 
out  a  patent  for  the  invention  in 
his  own  name  and  that  of  M.  to 
the  exclusion  of  plaintiff,  who 
thereupon  brought  this  action  to 
have  it  adjudged  that  he  was  en- 
titled to  an  interest  in  said  patent 
and  to  compel  tlie  defendant  to 
assign  such  interest  to  him.  It 
was  claimed  by  the  defendant  that 
the  agreement  upon  which  the  ac- 
tion was  founded,  was  void  as 
against  §  4898  of  the  R.  S.  of  the 
U.  S.,  requiring  assignments  of 
patents  to  be  in  writing,  and  also 
that  the  action  could  not  be  main- 
tained, for  if  the  iirm  were  entitled 
to  an  interest  in  the  patent,  the 
claim  must  be  asserted  in  an  ac- 
tion for  an  accounting,  asking  for 
a  dissolution  and  winding  up  of 
the  firm's  affairs. 

Daniel  O.  Wild  and  iSidney  8. 
Harris,  for  applt. 

Oscar  Frishie  and  E.  N.  Dick- 
ersoTty  for  respt. 

Held,  That  the  Statute  of  the  U. 
S.,  supra,  had  no  application;  the 
case  and  the  agreement  in  question 
was  not  void  thereunder,  because 
when  the  said  agreement  was  made 
there  were  no  patents  in  existence, 
and  the  statute  referred  to  applies 
only  to  patents  in  existence,  and 
not  to  such  agreements  as  that  in- 
volved in  this  case. 

That  the  view  that  as  the  plain- 
tiff's claim  rests  upon  a  partner- 
ship interest,  this  action  cannot  be 
maintained,  cannot  be  sustained, 

Digitized  by  VjOOQ  IC 


674 


NEW  YORK  WEEKLY  DIGEST. 


for  the  reason  that  the  object  of 
the  action  was  to  compel  the  de- 
fendant to  share  with  the  plain  tiflF 
the  property  which  he  had  surrep- 
titiously or  illegally  taken  in  his 
own  name  to  the  detriment  of  the 
partnership  relations  and  with  the 
intention  of  appropriating  it,  with 
all  its  advantages, to  himself,  insist- 
ing that  it  belonged  to  him  person- 
ally, and  under  such  circumstances 
an  action  can  be  maintainded  by 
one  partner  to  compel  the  other  to 
do  equity  and  put  the  property 
thus  acquired  in  the  joint  names 
of  the  co-partner8,or  if  the  partner- 
ship have  terminated  to  compel 
him  to  assign  to  his  partner  the 
interest  to  which  he  may  be  en- 
titled. 

Judgment  affirmed. 

Opinion  per  curiam. 


N.  Y.  CITY.     BOARD  OP  EX- 
CISE. 

N.  Y.  Supreme  Court.    General 
Term.    First   Dept. 

James  Gregory,  applL^  v.  The 
Mayor,  &c.,  respt. 

Decided  Oct.  8,  1884. 

An  action  cannot  be  maintained  against 
tlie  city  of  New  York  upon  a  debt  incurred 
by  tlie  Board  of  Excise  of  that  city  for  the 
salary  of  an  inspector  employed  by  it  un- 
less the  creditor  has  obtained  from  said 
Board  its  requisition  on  the  special  fund  in 
the  hands  of  the  Comptroller  to  be  paid 
out  upon  its  requisition  and  payment  of  the 
same  has  been  refused,  or  unless  said  Board 
unreasonably  refuses  to  draw  such  requisi- 
tion. 

If  the  refusal  of  the  Board  to  draw  such  re- 
quisition is  not  unreasonable  the  remedy  of 
the  creditor  is  by  mandamus  to  compel  It 
to  do  so. 


Appeal  from  a  judgment  ren- 
dered at  Circuit  dismissing  plain- 
tiff's complaint. 

In  1876  the  plaintiff  was  em- 
ployed by  the  Board  of  Excise 
Commissioners  of  the  city  of  New 
York  as  an  inspector  and  per- 
formed the  duties  of  that  office  np 
to  December  1,  1880,  on  which 
date  he  was  suspended  from  such 
office  without  pay  by  resolution 
of  the  Board.  He  did  not  recog- 
nize the  right  of  the  Board  to 
make  such  suspension  and  con- 
tinued to  tender  his  services  and 
demand  his  pay  until  September 
1,  1881,  and  then  having  demanded 
from  the  Board  its  requisition 
upon  the  Comptroller  upon  which 
he  might  receive  his  salary  out  of 
the  funds  in  his  bands  and  such 
requisition  having  been  refused, 
although  there  were  funds  in  the 
bands  of  the  Comptroller  applica- 
ble to  its  payment,  he  brought 
this  action  to  recover  his  salary 
for  the  period  above  stated. 

Upon  the  trial,  after  the  above 
facts  had  been  proved  by  the 
plaintiff,  a  motion  was  made  for  a 
dismissal  of  thecomplaint  upon  the 
ground  that  his  quarrel  was  with 
the  Board  of  Excise  on  account  of 
its  refusal  to  draw  its  requisition 
upon  the  Comptroller  and  that 
until  he  had  obtained  such  requi- 
sition he  had  no  cause  of  action 
against  the  city.  This  motion  was 
granted  and  the  plaintiff  appealed. 

EUiot  Sandford,  for  applt. 

D.  J.  Bean,  for  respt. 

JBeldy  That  it  would  be  neces- 
sary for  the  plaintiff  in  this  action 
to  proceed  by  mandamus  to  com- 
pel the  Excise  Board  to  give  him 
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the  requisition  demanded  before 
he  could  maintain  this  action  un- 
less there  existed  some  element 
in  the  case  which  rendered  such  a 
course  unnecessary. 

66  N.  Y.,  585,  distinguished. 

That  if  the  refusal  of  the  Board 
of  Excise  to  give  such  requisition 
was  unreasonable  that  fact  would 
relieve  him  from  the  necessity  of 
pursuing  the  course  above  sug- 
gested.    8  Hun,  409. 

That  the  question  of  the  rea- 
sonableness of  such  refusal  was 
not  considered  but  the  complaint 
was  dismissed  upon  the  authority 
of  86  N.  Y.,  586,  which  was  not 
an  authority  in  point  as  shown 
above. 

Judgment  reversed  and  new 
trial  ordered. 

Opinion  by  Brady,  J.;  Daniels^ 
•7".,  concurred  in  result. 

Davis^  P.J,^  dissented,  holding 
that  the  case  was  not  distinguish- 
able from  66  N.  Y.,  585,  that  there 
was  no  liability  upon  the  city 
without  the  required  voucher,  and 
that  it  was  not  responsible  for  any 
neglect  or  misconduct  on  the  part 
of  the  Board  of  Excise  in  refusing 
to  give  the  voucher,  and  that  8 
Hun,  409,  was  not  an  authority  in 
point. 


AGENT.  TITLE  TO  PERSONAL 
PROPERTY. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

Joseph    S.   Spinney,  respt.^   v. 
Francis  B.  Thurber  et  al.,  appUs. 

Decided  Oct.  8,  1884. 


When  commercial  coirespoDdentP,  on  the 
order  of  a  principal,  make  a  purchase  of 
property,  ultimately  for  him,  but  on  their 
own  credit  and  with  their  own  funds,  and 
such  course  is  contemplated  when  the  order 
is  given,  they  may  retain  the  title  in  them- 
selves until  they  are  reimbursed. 

Appeal  from  judgment  entered 
upon  a  verdict  directed  by  the 
Court. 

This  action  was  brought  to  re- 
cover the  value  of  certain  ^oods 
claimed  by  plaintiffs  and  loaded 
on  board  a  vessel,  which  were 
seized  under  an  attachment  issued 
in  favor  of  the  defendants  against 
the  property  of  the  firm  of  H.  &  C, 
of  Valparaizo.  It  appears  that 
the  plaintiff  was  a  commission 
merchant  in  the  city  of  New 
York,  who  had  been  employed  by 
H.  &  C.  to  fill  certain  orders  for 
them;  that  the  nature  of  H.  &  C.'s 
business  was  to  take  orders  from 
parties  in  South  America  for  the 
purchase  of  goods  in  New  York 
upon  a  commission;  that  the  course 
of  business  was  to  send  the  orders 
to  agents  in  New  York,  who  pur- 
chased the  goods  and  sent  them 
to  H.  &  C,  who  held  them  until 
they  were  paid  for,  and  remitted 
the  proceeds  to  the  New  York 
agent,  plus  one  half  the  commis- 
sion, and  that  the  plaintiff,  not 
having  any  funds  of  H.  &  C,  pur- 
chased the  goods  and  paid  for 
them  with  his  own  money,  and 
had  not  been  paid  for  them  at  the 
time  of  shipment ;  that,  with  a 
trifling  exception,  the  goods  were 
shipped  under  bills  of  lading, 
making  the  same  deliverable  to 
himself ;  that  the  plaintiff  sent 
such  bills  of  lading  to  H.  &  C, en- 
dorsed to  them,  and  so  intended 
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at  the  time  of  taking  them,  but 
that  they  were  to  collect  the 
money  for  him  from  the  people 
from  whom  they  took  the  orders. 

Upon  these  facts  having  been 
proved,  the  Court  directed  a  ver- 
dict for  the  plaintiff. 

More^  ApUngton  &  More^  for 
applt. 

Oeo,  A.  Blacky  for  respt. 

Held^  That  the  only  question 
presented  for  the  consideration  of 
the  Court  was  whether  the  plaint- 
iff owned  the  goods  at  the  time 
they  were  seized  under  the  attach- 
ment. That  the  evidence  estab- 
lished that  the  plaintiff  purchased 
the  articles  for  shipment  with  the 
intention  of  retaining  the  title 
until  payment  was  made  for  them 
by  the  person  for  whom  they  were 
purchased  and  for  whom  they 
were  shipped.     That  the  firm  of 


H.  &  C.  were  only  intermediate 
persons  or  agents  who  had  no  in- 
terest in  the  matter  except  a 
commission,  and  no  title  whatever 
to  the  property  upon  the  clear 
understanding  on  which  the 
purchases  and  shipment  were 
made,  and  according  to  the  under- 
standing existing  in  reference  to 
the  goods,  their  purchase  and 
shipment.  That  where  commer- 
cial correspondents,  on  the  order 
of  a  principal,  make  a  purchase  of 
property  ultimately  for  him,  but 
on  their  own  credit  and  with  their 
own  funds,  and  such  a  course  is 
contemplated  when  the  order  is 
given,  they  may  retain  the  title  in 
themselves  until  they  are  reim- 
bursed.    74  N.  Y.,  688. 

Judgment  affirmed. 

Opinion  by  Brady ^  J.;  Dams, 
P.  /.,  and  Daniels^  /.,  concurred. 


END  OF  VOLUME  NINETEEN. 
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ABATEMENT. 

See    C0KFOBATION8,    17,    18 ;     Dower,    1  ; 
Wills,  9. 

ACCORD. 

1.  Relator  was  employed  by  defendant  on.  a 
monthly  salary,  which  was  paid  in  full  un- 
til he  was  discharged.  Thereafter  he  made 
claim  for  extra  worl^,  &c.,  which  was  ad- 
justed, and  relator  gave  a  receipt  in  full  of 
all  demands.  In  an  action  to  recover  dam- 
ages for  his  alleged  wrongful  discharge. 
Held,  That  if  he  had  intended  to  claim 
wa^es  he  should  have  included  them  in  his 
claim,  and  is  estopped  from  claiming  that 
they  were  not  covered  by  his  receipt,  and 
that  such  receipt  was  an  accord  and  satis- 
faction.— T?i6  People  ex  rel.  McDonavgh  v. 
llie  Managers  of  the  Buffalo  Asylum  for  the 
Insane,  276. 

ADMINISTRATORS. 

See  Executors  ;  Guardians,  1. 

AFFIDAVIT. 

See  Arrest,  4,  5  ;    Attachment,   3,   7,   9  ; 
Depositions,  6;  Replevin,  1;  Service,  1. 

AGENCY. 

1.  There  is  no  reason  why  an  agent  may  not 
purchase  property,  including  the  subject  of 
the  agency,  honestly  and  in  good  faith,  of 
his  principal. —  Whitely  v.  Zea,  98. 

2.  Where  the  agent  purchases  of  his  princi- 
pal for  value,  in  good  faith,  before  matu- 
rity, a  promissory  note  given  on  the  sale 
made  by  another  agent  to  the  maker  of  the 
note,  evidence  as  to  a  warrantj^  on  the  sale 
and  a  breach  thereof  is  inadmissible. — Id, 

3.  Where  a  written  instrument  raises  on  its 
face  a  question  as  to  the  personal  liabilitv 
of  the  party  signing  it  parol  evidence  is  aa- 
missible  to  show  the  intention  of  the  par- 
ties, and  where  it  is  made  to  appear  that 
the  party  siting  in  fact  acted  for  another 
with  authority  so  to  do  and  it  was  so  un- 
derstood by  the  parties  the  principal  will 
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be  charged— ifiWTtZi  v.    The  C.   T.  Segar 
Mfg.  Co.,  233. 

4.  An  agent  having  authority  to  sell  goods, 
and  collect  money,  and  make  settlements, 
has  power  to  receive  a  check  to  his  own 
order  in  payment  of  a  debt  to  his  principal ; 
and  if  such  agent  receives  the  money  on 
such  check  tbe  principal  must  credit  his 
debtor  with  the  amount. — Mores  v.  The 
Society  for  the  protection  of  destitute  R.  C. 
children,  247. 

6.  Such  an  agent  would  not,  however,  have 
power  to  receive  a  note  to  his  own  order 
payable  at  a  future  date  without  special 
authority  to  that  effect.— /d. 

6.  Plaintiff  purchased  certain  grain  for  de- 
fendants' firm  without  disclosing  who  his 
principals  were.  The  vendor,  on  discov- 
ering who  they  were,  brought  action  against 
the  firm,  but  discontinued  it  on  payment  of 
part  by  defendant  and  gave  him  a  release 
from  individual  liability,  and  tliereaf ter  re- 
covered judgment  for  the  balance  against 
plaintiff,  who  was  olSliged  to  pay  the  same. 
On  a  prior  settlement  between  plaintiff  and 
the  firm  the  price  of  the  grain  was  excepted, 
the  firm  agreeing  to  pay  the  vendor.  Held, 
That  plaintiff  was  entitled  to  recover  the 
money  so  paid,  whether  he  acted  as  agent 
or  broker  in  respect  to  the  purchase. — 
Knapp  V.  SUmon,  250. 

7.  Where  an  agent,  acting  within  his  author- 
ity, signs  a  contract  without  disclosing  his 
principal's  name,  the  validity  of  the  con- 
tract is  not  affected. — Earl  v.  ColHns,  307. 

8.  The  agreement  of  an  insurance  com  pan  v 
to  pay  commissions  to  agents  on  renewals 
is  conditioned  upon  its  continued  existence 
and  ability  to  renew  policies  and  receive 
premiums  thereon  and  is  terminated  by  its 
dissolution.  Thereafter  no  commissions 
can  become  due  to  an  agent  nor  can  he 
commute  for  a  gross  sum  to  become  due. — 
Hepburn  y.  Montgomery  etal.,  560. 

9.  When  commercial  correspondents,  on  the 
order  of  a  principal,  make  a  purchase  of 
property,  ultimately  for  him,  but  on  their 
own  credit  and  with  their  own  funds,  and 
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such  course  is  contemplated  when  the  order 
is  given,  they  may  retain  the  title  in  them- 
selves until  they  are  reimbursed. — Spinney 
V.  ThurberetcU.,  575. 

See  Discovery;  Fraud,  16. 

ALIMONY. 

See  Divorce,  1,  2,  6,  8. 

ANIMALS. 

1.  Evidence  that  plaintiffs'  crops  were  dam- 
aged by  cattle  and  that  defendant  had  ad- 
mitted that  the  cattle  were  his  is  sufficient 
to  support  a  judgment  against  defendant 
for  such  damages.— ^arto  et  al.  v.  Stsphan, 
164. 

2.  The  owner  of  domestic  animals  is  bound 
to  keep  them  on  his  own  premises,  under 
peril  of  the  damage  they  may  do  to  the 
property  of  others. — Id. 

ANTENUPTIAL  AGREEMENT. 

See  Wills,  27,  36. 

APPEAL. 

1.  In  appeals  from  surrogate's  courts  incases 
commenced  prior  to  September  1, 1880,  the 
Court  of  Appeals  is  precluded  by  §  1337, 
Code  Civ.  Pro.,  from  re-examining  the  con- 
clusions of  fact  except  where  the  General 
Term  has  reversed  on  such  questions  and 
so  certifies.— /w  re  probate  vnll  of  CottreU,  2. 

2.  The  General  Term  reversed,  without  preju- 
dice, an  order  directinc:  the  receiver  to  pay 
certain  moneys  to  the  petitioner.  The  facts 
relating  to  the  fund  aud  the  claims  of  the 
parties  interested  tUerein  did  not  clearly 
appear  in  the  papers  presented.  UM,  That 
it  was  within  the  discretion  of  the  General 
Term  to  decree  as  it  did  and  that  its  order 
is  not  appealable. — In  re  application  of  En- 
sign V.  Cuykendall,  34. 

3.  An  appeal  will  lie  to  the  General  Term 
from  an  interlocutoiy  order  overruling  or 
sustaining  a  demurrer  where  leave  to 
amend  was  given,  especially  where  such 
appeal  is  taken  before  any  judgment  is 
actually  entered.— ifa/irf  v.  The  Board  of 
Supervisors  of  Columbia  Co.,  40. 

4.  A  case  on  appeal  is  not  required  or  proper 
for  the  purpose  of  reviewing  a  judgment 
entered  upon  an  order  confirming,  vacating, 
modifying  or  correcting  an  award  of  arbi- 
trators.—/»  re  arbiiratifm  of  Pool  and  John- 
ston, 43. 

6.  The  papers  which  should  be  printed  upon 
an  appeal  to  the  General  Term  from  such  a 
judgment  are  the  papers  which  were  before 
the  Special  Term  as  the  basis  of  the  order 
authorizing  the  judgment. — Id. 

6.  Testator,  who  was  a  man  of  sound  mind 


and  not  readily  influenced  except  through 
his  reason,  made  his  will,  by  which  he 
made  provision  for  his  wife  and  relatives, 
and  gave  a  large  bequest  to  F.,  his  attor- 
ney. F.  had  given  instructions  to  one  S. 
to  draw  a  codicil,  but  by  advice  of  S., 
without  F.'s  knowledge,  the  will  in  ques- 
tion was  drawn  instead.  Some  of  the  facts 
proved  on  probate  of  the  will  were  such  as 
mi^ht  lead  to  contradictory  inferences. 
Hdd,  That  the  question  involved  was  purely 
one  of  fact,  and  that  the  decree  in  favor  of 
the  will,  affirmed  by  the  General  Term, 
was  not  reviewable  by  the  Court  of  Ap- 
peals.—/»  re  probate  tnU  ofDarrow^  51 . 

7.  Where  there  is  no  motion  in  the  court  be- 
low for  a  new  trial  on  the  minutes,  and  no 
appeal  from  an  order  denying  the  same,  the 
only  questions  coming  up  lor  review  are 
those  presented  by  the  exceptions  taken  on 
the  tneL].'-8chmidi  v.  CotDperthtcaUe  et  al., 
68. 

8.-  An  appeal  from  a  surrogate's  decree  is  not 
in  proper  shape  to  be  heard  when  the  ap- 
peal book  contains  nothing  purporting  to 
be  a  decision  of  the  surrogate  stating  sepa- 
rately the  facts  found  by  him  and  his  con- 
clusions of  law. — Waldo  v.  Waldo  et  al., 
100. 

9.  An  appeal  from  an  order  denying  a  reset- 
tlement of  a  prior  order  does  not  bring  up 
for  review  the  order  proposed  to  be  reset- 
tled. The  only  question  such  an  appeal 
presents  is  whether  or  not  the  order  pro- 
posed upon  the  motion  for  resettlement 
should  be  entered  in  place  of  the  one  al- 
ready granted. — LippincoU  v.  Weetray,  102. 

10.  Under  the  last  clause  of  §  2545,  it  is  the 
duty  of  the  appellate  court,  en  finding  that 
incompetent  evidence  was  admitted,  or 
competent  evidence  rejected,  to  determine 
whether  the  error  prejudiced  the  party 
against  whom  it  was  committed,  and  if  such 
evidence  was  important  and  material,  and 
if  the  court  cannot  say  that  notwithstand- 
iug  such  error  the  judgment  is  right,  or  en- 
tertains  a  reasonable  doubt  on  ihe  subject, 
a  case  is  presented  where  the  exceptant 
was  necessarily  prejudiced  within  said  sec- 
tion.—Jti  reprobate  mU  of  Smith,  220. 

11.  Section  2588  of  the  Code,  if  applicable 
to  appeals  to  the  Court  of  Appeals  in 
probate  cases,  applies  only  to  reversals  on 
questions  of  fact;  it  has  no  application  to 
a  reversal  on  questions  of  law. — In  re  idU 
of  Smith,  262. 

12 .  Where  an  appeal  from  an  interlocutonr 
judgment  is  dismissed,  such  disminal  is 
not  equivalent  to  an  affirmance  of  the  judg- 
ment; and  an  appeal  from  the  final  judg- 
ment will  still  bring  up  for  review  the  in- 
terlocutory judgment. — McAlear  v.  De- 
laney  et  al. ,  252. 

13.  An  appeal  from  the  decree  of   a  surro- 
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gate  is  only  required  to  be  heard  upon  a 
case  under  §  2576  of  the  Code  when  the 
decree  appealed  from  was  rendered  upon 
the  trial  by  the  surrogate  of  an  issue  of 
fact. — In  re  accounting  of  Jackion,  270. 

14.  In  case  such  decree  was  not  rendered  up- 
on the  trial  of  an  issue  of  fact  an  appeal 
may  be  brought  on  without  a  case  under 
the  practice  provided  for  by  the  latter  part 
of  §  998  of  the  Code.— /d. 

15.  A  case  on  appeal  did  not  appear  to  have 
been  settled  or  signed  by  the  trial  judge. 
It  contained  a  paper  headed  ''requests  to 
find,"  which  contained  no  minute  of  de- 
cision by  the  judge,  and  one  headed  "  re- 
fusals to  find,"  which  contained  no  refusal, 
but  consisted  of  exceptions.  Held,  That 
the  exceptions  were  of  no  avail. — Harris  v. 

Van  Wart  et  al.,  298. 
I 

16.  A  statement  in  a  notice  to  the  opposite 
attorney  of  a  refusal  of  the  judge  to  find  as 
requested  is  not  of  itself  sufficient. — Id, 

17.  An  order  directing  a  further  return  to  a 
writ  of  habeas  corpus  or  certiorari  is  not 
appealable  to  the  General  Term.— /n  re 
Lanon,  864. 

18.  Ko  appeal  lies  to  the  Court  of  Sessions 
from  a  judgment  of  a  Court  of  Special 
Sessions  charging  the  prosecutor  in  a 
criminal  proceedmg  with  costs  of  the 
prosecution. — The  People  v.  Norton,  381. 

19.  The  iudgment  herein  was  reversed  at 
General  Term  and  new  trial  ordered  unless 
plaintiff  should  stipulate  to  reduce  it  to  the 
amount  of  the  first  cause  of  action.  Such 
stipulation  was  given.  Defendant  there- 
after appealed  to  the  Court  of  Appeals, 
which  reversed  the  judgment  and  ordered 
a  new  trial.  Held^  That  thereupon  the  stipu- 
lation ceased  to  be  operative  and  that  all 
the  issues  were  open  for  a  new  trial. — Grim 
et  al.  v.  Starkweather,  403. 

'20.  When  the  judge's  charge  contains  a  mis- 
direction in  the  law  of  the  case  and  injus- 
tice may  probably  have  resulted  from  it  the 
Appellate  Court  is  required  to  set  aside  the 
verdict  and  direct  another  trial  of  the 
action,  although  no  exception  may  have 
been  taken. — Oossler  v.  Lisberger,  429. 

21.  On  appeal  from  a  surrogate's  decree  ad- 
judging an  administrator  in  contempt  ap- 
pellant procured  extensions  of  the  time  to 
file  return.  Pending  such  extensions  the 
appeal  was  dismissed  for  failure  to  serve 
papers.  Thereafter  appellant  procured  a 
stay  from  the  surrogate  to  allow  him  to 
pay  or  surrender  himself,  but  did  neither. 
On  a  subsequent  motion  to  set  aside  the 
order  dismissing  the  appeal.  Held,  That  un- 
der the  circumstances  of  delay  and  ac- 
5uiesceDce  the  court  could  not  interfere. — 
h  re  estate  of  Boston,  470. 

2.  An  appeal  to  the  Common  Pleas  from  an 


r. 


order  of  the  General  Term  of  the  Marine 
Court  granting  a  new  trial  is  only  allowed 
on  condition  that  the  appellant  consents 
to  final  judgment  against  him  in  case  of 
affirmance.  Where  no  such  consent  is 
given  the  Common  Pleas  can  acquire  no 
jurisdiction  and  the  appellant  is  not 
estopped  from  objecting  to  the  want  of 
jurisdiction  by  his  having  appeared  and 
submitted  his  appeal.  A  judgment  entered 
in  such  a  case  is  void  and  equity  will  re- 
lieve therefrom. —  Wilmore  v.  Flack  et  al., 
523. 

28.  The  right  of  an  appellant  to  withhold  his 
consent  cannot  be  taken  away  under  the 
guise  of  correcting  a  mistake — Id. 

24.  When  a  referee  before  whom  an  action 
was  tried  finds  all  the  facts  entitling  the 
plaintiff  to  judgment,  but.  by  an  error  of 
law,  directs  a  judgment  to  be  entered  in 
favor  of  the  defendant,  dismissing  the 
plaintiff's  complaint,  it  is  proper  for  the 
General  Term  upon  the  decision  of  an  ap- 
peal to  order  judgment  for  the  plaintiff 
upon  the  facts  so  found  by  the  referee,  and 
it  is  not  necessary  that  a  new  trial  should 
be  ordered.— Price  v.  Price  et  ai.,  557. 

25.  Where  the  appeal  book  contains  only  the 
iudgment  roll  and  exceptions  to  the  find- 
ings of  law  of  the  court,  the  appellant,  to 
succeed,  must  show  that  the  trial  court 
could  not,  in  any  view  of  the  facts  found, 
properly  order  a  judgment  for  the  other 
party.— 7%«  Agricultural  Ins.  Co,  v.  Bar- 
nard, 562. 

See  Barr,  1;  Common  Pleas;  Corpora- 
tions, 26 ;  Criminal  Law,  1  ;  High- 
ways, 3;  Pleading,  22;  Practice,  1,  12, 
13,  27;  Sheriffs,  6;  Stay,  1;  Trustees, 
4;  Undertaking,  1-4. 

ARBITRATION. 

See  Appeal,  4;  Executors,  18. 

ARREST. 

1.  A  judgment  which  leaves  to  be  deter- 
mined the  allowance  which  an  assignee  is 
entitled  to  have  deducted  from  the  gross 
sum  which  he  holds  under  a  fraudulent  as- 
signment is  not  final.  Final  judgment 
should  be  entered  after  order  made  con- 
firming the  report  of  the  referee  appointed 
to  ascertain  the  amount  of  such  allowance, 
and  such  judgment  can  be  enforced  by 
execution  and  not  by  precept  to  arrest  the 
assignee.  No  right  to  issue  a  precept  can 
be  acquired  by  omitting  to  enter  final 
judgment. — Myers  v.  Becker,  39. 

2.  The  provisions  of  Chap.  8,  Tit.  18,  Pt.  8, 
R.  S.,  do  not  apply  to  a  case  where  money 
has  been  ordered  to  be  paid  by  a  final 
judgment. — Id. 

8.  A  false  statement  made  to  a  commercial 
agency  for  use  in  its  business  avoids  a  sale 
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of  merchandise  which  was  made  in  reli- 
ance upon  such  statement,  and  in  an  action 
to  recover  the  merchandise,  if  in  the  mean- 
time it  has  been  sold  by  the  defendant,  an 
order  of  arrest  may  be"  obtained  upon  tlte 
ground  that  the  defendant  has  concealed, 
removed  or  disposed  of  the  goods  so  that 
they  cannot  be  found  by  the  sheriff  and 
with  intent  that  they  should  not  be  so  found 
or  to  deprive  plaintiff  of  the  benefit  thereof. 
— Schulz  v.  Harris,  54. 

4.  Where  the  certificate  to  the  notary's  jurat 
to  an  afi^davit  verified  out  of  the  State  is  de- 
fective the  affidavit  is  a  nullity,  and  an 
order  of  arrest  granted  on  it  must  be  vaca- 
ted. The  defect  is  jurisdictional  and  the 
affidavit  cannot  be  ordered  from  the  files 
for  amendment. — Harris  v.  Durkee,  355. 

5.  Information  is,  ordinarily,  insufficient  to 
sustain  so  grave  a  proceeding  as  an  order  of 
arrest,  and,  if  it  should  be  acted  upon  in 
any  case,  the  information  should  appear  to 
have  been  derived  in  an  apparently  authen- 
tic and  circumstantial  manner  from  per- 
sons whose  affidavits  at  the  time  are  not 
attainable. — Frank  et  al.  v.  Sprines  ei  al., 
452. 

6.  An  intent  to  put  property  beyond  the 
reach  of  its  owner  b^  any  act,  the  other  ele- 
ments appearing,  will  justify  an  order  of 
arrest  under  §  550,  sub.  1,  Code  Civ.  Proc, 
though  the  fraudulent  actor  may  not  con- 
template an  action  at  law  to  recover  the 
specific  property. — Idppman  et  al.  v.  3hti- 
piro,  504. 

7.  In  such  a  case,  a  fraudulent  purchaser  is 
affected  by  his  knowledge  that  the  circum- 

.  stances  justify  a  reclamation  against  him. 
— Id, 

Bee  Attorweyb,  2. 

ARSON. 

1.  On  a  trial  for  arson  in  the  third  degree  two 
accomplices  swore  that  defendant  was  to 
and  did  purchase  cheap  horses  to  be  ex- 
changed for  more  raluable  ones  before  the 
fire.  Several  witnesses  testified  to  selling 
cheap  horses  to  defendant  and  one  S.  swore 
to  the  exchange  of  horses  being  made. 
The  court  refused  to  charge  that  there  was 
no  evidence  to  corroborate  the  accomplices. 
Held,  No  error.— rAd  People  ▼.  HooghJdrk, 


2.  Evidence  of  the  defendant  on  cross-exami- 
nation in  such  cases  with  reference  to  his 
connection  with  other  fires  and  with  in- 
surance on  other  property  burned  is  admis- 
sible in  the  discretion  of  the  court  as  affect- 
ing his  credibility. — Id, 

ASSAULT. 

1.  On  a  trial  for  an  assault  the  prisoner,  on 
cross-examination,  was  asked  whether  he 


had  assaulted  a  fellow  member  of  the  legis- 
lature. Held,  That  the  question  was  a  prop- 
er one. — TJie  People  v.  Ircing,  7. 

2.  The  prisoner  struck  complainant  on  the 
head  with  the  butt  end  of  a  pistol.  Held, 
That  the  description  of  the  pistol  by  its 
name  in  connection  with  the  character  of 
the  wound  inflicted  was  sufficient  to  carry 
to  the  jury  the  question  whether  it  was  an 
instrument  likely  to  produce  grievous  bod- 
ily harm. — Id, 

8.  On  the  trial  of  an  indictment  for  an  inde- 
cent assault  the  complainant  was  allowed 
to  testify  to  a  conversation  between  herself 
and  her  grandmother  in  the  absence  of  de- 
fendant and  that  she  had  not  been  allowed 
thereafter  to  go  to  defendant's  house.  Held, 
That  the  evidence  was  immaterial  and  in- 
admissible.—27i«  P^ple  V.  Persons,  106. 

4.  Assent  by  the  girl,  although  under  ten 
years  of  age,  may  be  established  as  a  de- 
fense to  a  charge  of  indecent  assault. — Id. 

5.  A  Roman  Catholic  priest  having  charge  of 
a  parish  under  his  bishop,  in  whom  is  the 
legal  title,  has  the  right  to  regulate  the 
pnce  and  occupancy  of  pews  and  to  eject 
from  the  church  parishioners  who  refuse  to 
comply  with  the  regulations.- (Thncfey  v. 
MUlffT,  262. 

6.  A  pistol  is  a  fire-arm.  and  the  act  of  dis^ 
charging  a  loaded  pistol  * '  at,  towards  and 
against "  another,  with  intent  to  kill  him, 
is  an  offense  within  §  217of  the  Penal  Code. 
^The  People  v.  Whedon,  384. 

7.  The  exclusion  of  testimony  offered  to  show 
that  the  prisoner  was  insane  "some  months" 
before  the  shooting.  Held,  Error. — Id. 

See  Criminal  Law,  2. 

ASSESSMENTS. 

1.  While  one  cannot  come  in  on  the  foot  of  a 
judgment  to  which  he  was  not  a  party  and 
ask  the  same  relief  which  was  awarded  to 
the  plaintiff  in  the  proceeding  in  which  it 
was  obtained,  yet  where  an  assessment  is 
about  to  be  enforced  against  his  property 
he  may  have  the  benefit  of  a  judicial  decis- 
ion in  respect  to  it,  especially  where  the 
assessment  has  been  declared  to  be  abso- 
lutely void.— CAow  et  al.  v.  Knotoles,  89. 

2.  Chap.  550,  Lawb  of  1880,  was  not  designed 
to  take  away  any  common  law  right  of  de- 
fense against  the  enforcement  of  a  void  tax 
or  to  validate  erroneous  or  void  assess- 
ments, but  to  incite  to  diligence  the  aggriev- 
ed taxpayer. — Id. 

3.  An  owner  of  real  property  in  New  York 
city,  who  has  paid  an  assessment  on  such 
property  which  was  not  void  upon  its  face, 
may  maintain  an  action  against  the  city  to 
recover  back  a  portion  of  such  assessment 
which  has  been  adjudged  to  have  been  ille- 
gally imposed  in  a  proceeding  instituted  by 
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another  person  owning  property  subject  to 
the  same  assessment,  although  such  portion 
of  said  assessment  has  never  been  adjudged 
to  be  invalid  as  against  the  plaintiff  in  a 
direct  proceeding  brought  by  him  to  review 
the  same. — Delano  v.  The  mayor,  dc.,  of 
i^.F.,  141. 

4.  Payment  of  an  assessment  for  local  im- 
provements in  the  city  of  New  York  before 
petition  filed  to  vacate  it  is  a  good  defense 
to  the  application  to  vacate.— /n  re  Wood 
etal.,  844. 

5.  After  a  joint  petition  by  37  property  own- 
ers to  vacate  assessments  on  separate  lots 
of  land  owned  in  severalty  by  them  for  con- 
structing an  outlet  sewer  in  66th  street  in 
New  York  city,  and  after  a  delay  of  over 
ten  years  after  filing  such  petition  without 
taking  any  proceedmgs  thereon  and  after 
the  assessment  levied  had  been  paid,  an  ap- 
plication was  made  to  sever  the  petition 
originally  filed  into  separate  petitions  of  the 
property  owners  and  such  leave  to  sever  the 
joint  petition  was  granted.  Held,  Revers- 
ing the  order  below,  that  it  is  doubtful 
whether  the  court  has  such  power,  but  if  it 
has  it  should  not  have  been  exercised  in  this 
case  after  such  great  laches  and  the  practi- 
cal abandonment  of  the  original  petition,  es- 
pecially as  granting  the  application  enables 
the  petitioners  to  place  themselves  by  rea- 
son of  their  negligence,  owinjs^  to  new  rul- 
ings of  the  courts,  in  a  position  far  better 
than  they  enjoyed  before. — Id, 

6.  A  certificate  of  the  Commissioner  of  Public 
Works  specifying  the  amount  of  the  assess- 
ment, and  that  "  the  apportionment  of  the 
assessment  may  be  made,"  is  not  a  com- 
pliance with  the  requirement  of  §  8  of  Chap. 
665,  Laws  of  1865.  The  statute  imposes 
the  duty  of  apportionment  on  the  Com- 
missioner, and  the  power  to  do  so  cannot 
be  delegated  by  him.— /n re  petition  ofEeam, 
865. 

7.  An  application,  under  Chap.  888  of  the 
Laws  of  1858,  to  vacate  or  reduce,  etc.,  an 
assessment  can  be  made  only  by  the  person 
owning  the  property  assessed,  or  by  those 
jointly  interested  in  it,  and  a  joint  pro- 
ceeding by  persons  owning  several  distinct 
interests  or  titles  is  not  authorized  by  that 
act. — In  re  petition  of  Mehrbach,  465. 

8.  If  such  a  joint  proceeding  is  commenced, 
and  an  order  is  afterward  made  granting 
leave  to  the  parties  to  sever  their  petition 
and  to  serve  separate  ones,  its  effect  is  to 
discontinue  the  joint  proceeding,  and  the 
service  of  an  individual  petition  commences 
a  new  proceeding,  to  which  the  payment  of 
the  assessment,  after  the  commencement  of 
the  joint  proceeding  but  before  that  of  the 
individual  one,  constitutes  a  defense. — Id, 

9.  The  intention  of  Chap.  550  of  the  Laws  of 
1880,  providing  for  a  commission  for  the 
purpose  of  reviewing  certain  assessments 


made  in  the  city  of  New  York  for  local 
improvements,  was  to  leave  the  question 
whether  substantial  injustice  had  or  had 
not  been  done  in  a  given  case  to  this  special 
tribunal  as  one  of  fact  to  be  finally  deter- 
mined by  it,  and  in  case  it  was  found  that 
such  injustice  had  been  done  to  clothe  it 
with  power  to  award  such  relief  as  under 
the  circumstances  it  should  judge  upon  the 
evidence  presented  to  be  just  and  equitable, 
and  the  power  of  the  court  to  review  its 
decision  by  certiorari  should  be  exercised 
with  the  greatest  caution  and  be  restricted 
to  cases  of  clear  excess  of  jurisdiction  or 
gross  abuse  and  injustice.  Although  the 
authority  of  this  commission  is  a  judicial 
one  in  its  nature,  it  is  of  such  a  character 
as  to  relieve  the  commissioners  from  the 
technical  rules  of  a  court  of  law  and  clothe 
them  with  the  amplest  powers  to  do  in  each 
case  whatever  they  think  to  be  just  and 
equitable  on  the  evidence  presented.-— 77w 
People  ex  rel.  Jessup  v.  Kelly  et  al. ,  569. 

See  Cloud  on  Title.  2. 

ASSIGNMENT. 

See  Mortgage,  12-14 ;  Trusts,  5. 

ASSIGNMENT  FOR  CREDITORS. 

1.  Defendant's  firm  made  a  cencral  assign 
ment  for  the  benefit  of  creditors  to  plaint 
iff,  who  accepted  the  trust.  Thereafter 
plaintiff  delivered  a  portion  of  the  assets  to 
defendants  on  their  indemnifying  him 
against  the  claims  of  creditors  and  quit- 
claiming the  balance  of  the  assets  to  him, 
but  he  was  never  removed  or  discharged  as 
assignee  nor  his  bond  cancelled.  After 
this  the  government  made  its  draft  to  de- 
fendants firm  in  settlement  of  a  claim 
against  it  which  was  a  pait  of  the  assets  of 
the  firm,  though  not  included  in  its  schedule. 
This  draft  was  received  by  L.,  and  was  de- 
posited by  him  to  his  individual  credit. 
Held,  That  the  title  of  plaintiff,  as  assignee, 
to  the  draft  was  not  lost  or  merged,  and  as 
such  he  was  entitled  to  collect  the  claim. — 
Stanford  v.  Lockwood  et  al.,  155. 

2.  At  the  time  of  the  aforesaid  arrangement 
the  administratrix  of  a  former  member  of 
the  firm  executed  a  general  release  to 
plaintiff.  Held,  That  she  thereby  ratified 
the  transfer  of  the  assets  to  him  and  freed 
them  from  any  claim  she  might  have  in 
equity  to  require  their  application  to  the 
debts  of  the  old  firm.— /d. 

8.  In  1877,  but  before  Ch.  466,  Laws  of 
1877,  went  into  effect,  S.  made  an  assign- 
ment for  benefit  of  creditors,  and  his  as- 
signee leased  premises  before  filing  a  bond 
or  inventory.  After  filing  the  same  the  as- 
signee recognized  the  lessee  as  tenant  and 
accepted  rent.  Held,  That  the  assignment 
was  not  void,  and  that  the  acceptance  of  rent 
ratified  the  lease  if  invalid  when  made,  and 
that  under  it  the  tenant  was  entitled  to  the 
crops. — Smith  v.  HeweU,  225. 
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4.  Where,  in  case  of  an  assignment  for  bene- 
fit of  creditors,  the  assignment  purported 
to  be  of  all  the  property  contained  in 
schedule  B  to  pay  the  debts  contained  in 
schedule  A,  and  set  forth  that  the  sched- 
ules were  attached,  and  such  schedules 
were  neither  attached  nor  recorded,  Heldf 
That  the  assignment  being  complete  and 
conveying  all  the  debtor's  property  with- 
out them,  they  were  not  a  necessary  part  of 
it  and  the  assignment  was  sufficient  under 
the  statute. — Burghard  v.  Sondheim  et  al. , 

5.  An  assignment  for  the  benefit  of  credit- 
ors takes  effect  from  the  lime  of  its  de- 
livery, but  has  no  greater  effect  as  to  pass- 
ing title  than  any  other  conveyance,  and 
does  not  operate  on  the  creditors  without 
their  consent. — Warner  v.  Jaffray  et  cU., 


6.  The  rule  that  the  voluntary  transfer  of 
persona]  propertj'  is  to  be  governed  every- 
where by  the  owner's  domicil  yields  when- 
ever it  is  necessary  for  the  purpose  of 
justice  that  the  actual  situs  of  the  thing 
should  be  examined  and  where  the  law 
and  policy  of  the  State  where  the  property 
is  located  prescribe  a  different  rule  of 
transfer. — Id. 

7.  The  law  of  Pennsylvania  provided  for 
thOb  recording  of  assignments  by  non- 
residents to  take  effect  from  their  date, 
provided  that  no  Ixma  fide  creditor  havine 
a  lien  before  the  record  without  actual 
notice  of  the  assignment  should  be  affected. 
After  the  assignment  was  delivered  in  this 
State,  but  before  it  was  recorded  in  Penn- 
sylvania, defendants  attached  property  of 
the  assignor  in  that  State.  Held,  That  the 
title  to  the  property  in  that  State  did  not 

5 ass  to  the  assignee  before  the  attachment. 
d, 

8.  An  unliquidated  claim  for  damages  is  not 

Srovable  against  an  assigned  estate  in  the 
ands  of  an  assignee. — in  re  assignment  of 
Adams  etal.,  526. 

See  Arrest,  1;  Attachment,  8;  Credit- 
ors' Action,  1;  Fraud,  10;  Pleading,  13; 
Redemftion.  1 ;  Sheriffs,  10 ;  Stat,  2; 
Venue. 

ATTACHMENT. 

1.  Although  the  affidavit  on  which  a  war- 
rant of  attachment  is  issued  fails  to  state  a 
cause  of  action  the  attachment  is  not  ren- 
dered incurably  defective  thereby,  and  if  a 
motion  to  vacate  it  is  made  upon  affidavits 
on  the  part  of  defendant  plaintiff  can  sus- 
tain it  by  additional  affidavits  showing  that 
a  cause  of  action  exists. — Oqffln  et  al,  v. 
Bm,  22. 

2.  Neither  a  statutory  liability  nor  a  judg- 
ment creates  a  contract  upon  which  at- 
tachment will  lie. — The  Remington  Paper 
Co.  V.  0' Dougherty,  53. 


3.  Where  an  affidavit  for  attachment  stated 
that  defendants,  commission  merchants, 
sold  plaintiff's  property  contrary  to  instruc- 
tions, but  made  '  no  averment  that 
the  market  value  at  the  time  of  sale  ex- 
ceeded the  price  at  which  the  property 
was  sold,  or  that  it  afterwards  rose  above 
that  price.  Held,  That  no  right  is  shown  to 
more  than  nominal  damages,  and  that 
property  can  not  be  attached  upon  a  claim 
for  nominal  damages  only. —  Watts  v. 
Nichols  etal.,  165. 

4.  Objections  to  the  entitling  of  motion 
papers  cannot  be  taken  for  the  first  time  on 
appeal. — Id. 

5.  One  defendant  copartner  may  move  to 
vacate  an  attachment  against  partnership 
property. — Id, 

6.  A  sheriff,  under  an  attachment  against  one 
J.,  demanded  the  delivery  to  him  of  a  note 
and  mortgage  then  in  the  possession  of  J.'s 
attorney,  who  refused  to  deliver  them  up 
or  give  a  certificate.  The  attorney  waa 
afterwards  compelled  to  deliver  them  up  to 
the  sheriff,  but  prior  thereto  J.  assigned 
them  to  plaintiff,  who  brought  action  to 
foreclose.  Held,  That  until  the  sheriff  ob- 
tained the  actual  custody  of  the  property 
he  could  make  no  levy,  and  that  he  had  no 
interest  in  the  action  or  right  to  intervene. 
— Anthony  Y.  Wood etal,.  Ill, 

7.  An  affidavit  stating  that  *'  on  Oct.  6, 
1888,  defendants  represented  to  a  commercial 
agency,  as  appeared  by  the  report  of  such 
agency,  that  the  surplus  of  their  assets  over 
their  liabilities  was  |46,500;  that  two  of  the 
creditors  of  defendants  had  written  to 
such  agency  stating  that  they  waived  pay- 
ment 01  their  demands  until  after  payment 
of  all  other  indebtedness;  that  on  Nov.  17, 
1883,  defendants  made  a  general  assign- 
ment preferring  certain  promissory  notes; 
that  deponent  alleges  that  some  of  such 

g references  were  for  the  demands  agreed  to 
e  waived  ;  that  some  of  said  notes  were 
dated  from  two  to  five  days  prior  to  the  as- 
signment, and  that  the  money  loaned  upon 
them  was  not  on  hand  and  was  not  deliv- 
ered to  the  assignee;  that  nothing  had  hap- 
pened to  cause  the  loss  of  the  surplus 
claimed  by  defendants  on  Oct.  6th,  and 
consequently  the  assets  must  have  been 
concealed,  hidden,  or  disposed  of  in  some 
underhand  way;  and  that  deponent  believes 
that  the  preferred  promissory  notes  repre- 
sented fictitious  claims  in  whole  or  in  part," 
is  not  sufficient  to  sustain  an  attachment 
granted  upon  the  ground  that  defendants 
had  removed,  disposed  of  and  assigned 
their  property  with  intent  to  defraud  their 
CT^diiOT^.StruUiers  v.  Hoffstadt  et  al.,  242. 

8.  Defendant  made  a  general  assignment  for 
the  benefit  of  creditors,  and  preferred  as  a 
creditor  his  dormant  partner  in  the  busi- 
ness. Held,  That  such  fraudulent  prefer- 
ence renders  the  assignment   void  as  to 
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creditors,  and  the  facts  formed  a  sufficient 
basis  for  an  attachment  against  the  firm 
property  at  the  instance  of  one  of  the  credit- 
ors.—C^Kn  V.  Hirtck,  248. 

9.  Where,  in  an  order  of  attachment,  plain- 
tiff's affidavit  did  not  show  that  an  action 
had  been  begun  and  that  a  summons  had 
been  issued,  and  did  not  state  facts  from 
which  fraud  could  be  inferred,  except  upon 
information  and  belief,  at  the  same  time 
failing  to  show  the  informants,  Hdd,  That 
the  omissions  were  fatal.  —  Partridge  v. 
Broum,  484. 

10.  An  order  directing  the  sale  of  live  ani- 
mals attached  may  be  made  before  an  in- 
ventory of  the  attached  property  has  been 
made  and  filed,  and  such  order  ma^  be 
made  upon  the  application  of  the  plaintiff 
upon  notice  to  the  defendant.  The  sheriff 
is  not  a  necessary  party  to  the  proceeding. 
— Byrnes  v.  Hobinson,  454. 

11.  When  in  an  action  in  which  an  attach- 
ment has  been  issued  a  percentage  upon 
the  value  of  the  property  attached  has  been 
granted  as  an  additional  allowance  of  costs 
and  has  been  included  in  the  judgment, 
and  the  attachment  has  been  subsequently 
vacated,  the  defendant  is  entitled  to  have 
the  amount  of  such  percentage  stricken 
from  the  costs  adjusted  and  from  the  judg- 
ment, notwithstanding  the  fact  that,  pre- 
vious to  the  motion  to  strike  out  said  sum, 
the  judgment  had  been  affirmed  on  appeal 
to  the  General  Term  when  the  right  to 
these  costs  was  in  no  manner  drawn  in 
question  by  the  appeal. — Parsons  et  al.  v. 
Sprague,  467. 

See  CoRPORATioNB,  23;  Execution,  8;  Ser- 
vice, 2. 

ATTORNEYS. 

1.  An  ex  parte  order  of  the  court,  made  upon 
the  petition  of  the  attorney  for  a  receiver 
of  an  insolvent  corporation,  directing  such 
receiver  to  pay  a  certain  sum  to  said  attor- 
ney for  legal  services  without  any  investi- 
gation as  to  the  value,  &c.,  of  such  ser- 
vices, is  a  nullity  and  may  be  attacked  col- 
laterally on  the  accounting  of  the  receiver. 
— In  re  The  Commonwealth  Fire  Ins.  Co,,  57. 

2.  The  client  is  not  liable  for  the  act  of  his 
attorney  in  directing  the  sheriff  to  arrest 
the  wrong  person  under  a  warrant  of  at- 
tachment issued  in  the  action,  it  not  ap- 
pearing that  such  client  gave  special  au- 
thority, express  or  implieo,  to  the  attorney 
to  arrest  such  person,  or  ratified  the  act  of 
the  sheriff  in  so  ^omg.—Oearon  v.  The 
Bank  for  Savings,  483. 

See  Costs,  2;  Evidence,  11,  13;  Execution, 
2  ;  Practice,  5 ;  Receivers,  2  ;  Refer- 
ence, 3;  Wills,  14,  15. 

BANKRUPTCY. 

1.  A  seat  in  the  Stock  Exchange  is  property. 


and  may,  under  the  conditions  prescribed 
in  its  constitution  and  by-laws,  be  trans- 
ferred. Such  seat,  as  between  a  bankrupt 
and  his  assignee,  will  fully  pass  under  the 
assignment  and  be  vested  in  the  assignee. 
— Ptott  v.  Jones,  115. 

2.  Where  it  does  not  appear  that  the  bank- ' 
rupt  has  interfered  with  or  denied  the  assig- 
nee's rights  in  the  property,  the  courts  will 
not,  until  the  assignee  has  given  notice  of 
such  transfer  to  the  Exchange,  restrain  the 
bankrupt  from  acting  as  one  of  its  mem- 
bers.—iS. 

8.  The  words  "  I  owe  you  a  claim.  I  shall 
pay  it  every  dollar  I  owe  you.  I  am  under 
great  moral  obligations  to  you  and  I  shall 
pay  It,"  are  sufficient  to  revive  a  debtor's 
liaoility  to  pay  a  debt  which  had  been 
barred  by  his  discharge  in  bankruptcy. — 
Decker  v.  Kitchen,  379. 

See  Bonds,  7  ;  Corporationb,  18 ;  Life  In- 
surance, 5. 

BANKS. 

1.  Where  a  president  of  a  national  bank  is 
allowed  to  usurp  the  functions  of  the  board 
of  directors  and  virtually  to  become  and  be 
the  bank  as  representing  all  its  corporate 
functions  and  to  use  the  bank  for  his  own 
private  business  and  purposes  until  he  be- 
comes largely  indebted  to  it.  and  then,  with 
the  knowledge  of  the  bank,  starts  out  to 
obtain  money  with  which  to  pay  such  in- 
debtedness, the  bank  is  chargeable  with 
notice  of  any  fraud  which  he  may  commit 
in  obtaining  money  which  the  bank  re- 
ceives in  such  payment. — The  City  NaU, 
Bk.  of  Dallas  v.  The  NaU,  Park  Bk.,  166. 

2.  The  implied  contract  to  repay  money  ob- 
tained by  fraud  consummated  by  means  of 
a  conspiracy  is  joint  and  several  between 
the  conspirators,  and  an  action  on  such 
implied  contract  may  be  brought  against 
one  conspirator  to  recover  the  whole 
amount  so  obtained,  and,  in  a  proper  case, 
such  liability  of  one  conspirator  on  such 
implied  contract  may  be  asserted  as  a  coun- 
terclaim against  him  in  an  action  brought 
by  him  against  the  injured  party.— id. 

8.  A  bank  incorporated  under  Chap.  824, 
Laws  of  1851.  is  authorized  to  make  loans 
from  ita  available  fund  upon  personal  se- 
curities.— The  Borne  Savgs.  Bk.  v.  Kramer 
etal.,  387. 

4.  A  plea  of  uUra  vires  should  not  prevail 
when  it  would  not  advance  iustice,  but 
on  the  contrary  would  accomplish  a  legal 
wrong. — Id. 

5.  Under  the  National  Banking  Act  a  bank 
may  take  a  mort^aee  to  secure  future  ad- 
vances to  be  made  by  the  bank.  The  mort- 
gagor or  his  creditors  cannot  defend  aeainst 
a  loan  because  the  amount  exceeded  one- 
tenth  of  the  capital  of  the  bank  ;   it  being 
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no  offense  against  the  borrower  that  the 
officers  of  the  bank  violated  their  duty. — 
Tke  Manufacturer»'  Natl.  Bk.  t.  Hoberet  <U„ 
476. 


See  Bonds,  3,  4;  Forgery,  1,  2;  Loan  Com- 
panies; Sale,  2;  Trusts,  3. 

BAR. 

1.  An  order  denying  a  motion  to  make  the 
sheriff  a  party,  which  is  not  appealed  from, 
concludes  the  parlies,  and  such  order  is  not 
brought  up  by  an  appeal  from  the  final 
judgment  when  the  notice  of  appeal  does 
not  state  that  it  was  intended  to  doso.— 
Snyder  v.  BUss  et  al.,  304. 

2.  On  a  sale  on  foreclosure  the  mortgagee 
bid  in  the  premises  for  less  than  the  mort- 
gage, and  gave  an  option  allowing  one  B. 
to  purchase  the  premises  within  a  certain 
time  on  payment  of  the  amount  of  his 
mortgage  and  the  mortgage  of  one  R.  This 
option  was  assigned  to  A.,  who  agreed  to 
perform  the  terms  and  conditions  thereof, 
but  failed  to  do  so  within  the  time  limited. 
A.  subsequently  purchased  the  premises. 
In  an  action  brought  by  R.,  in  1870,  to  re- 
cover the  amount  of  his  mortgage  under 
the  terms  of  the  option,  judgment  was  ren- 
dered against  him.  In  this  action,  begun  in 
1879  by  R.  's  administrator  to  charge  A. 
with  a  trust  in  said  premises,  Held,  That 
the  former  adiudication  was  a  bar  ;  that 
the  action  could  not  be  maintained  on  the 
ground  of  fraud  as  the  statute  of  limita- 
tions was  a  bar  and  that  it  was  not  a  case 
for  the  application  of  the  doctrine  of  con- 
structive trusts. — Hatyending  y.  Arnot,  418. 

See  Bonds,  2  ;  Charter  Party,  2  ;  Fraud, 
14 ;  Joint  Debtors,  1  ;  Judgment,  8  • 
Limitation  ;  Pleading,  6. 

BENEVOLENT  SOCIETIES. 

1.  Plaintiff  was  the  designated  beneficiary  as 
the  wife  of  S.  in  a  certificate  issued  by  de- 
fendant. In  an  action  to  recover  upon  the 
same  it  was  claimed  that  S.  was  previous- 
ly married  in  England  and  that  such  mar- 
riage remained  in  force  until  his  death. 
Held,  That  the  certificate  operated  as  an  as- 
sent by  defendant  to  plaintiff's  appointment 
as  beneficiary  and  entitled  her  on  the  death 
of  S. ,  in  the  absence  of  any  other  appoint- 
ment, to  demand  and  receive  the  fund. 

Story  V.  Tlie  Williamsburgh  Maaonic  Mut 
Ben.  Soc.,4. 

2.  A  by-law  prescribing  the  duty  of  the  asso- 
ciation to  pay  to  the  lawful  widow  of  a  de- 
ceased member  does  not  prevent  it  from 
recognizing  as  a  beneficiary  one  designated 
by  the  member  as  holding  the  relation  to 
him  of  wife. — Id. 

BILL  OF  PARTICULARS. 
See  Pleading,  16. 


BONDS. 


1.  Defendants  gave  plaintiff  a  bond  condi- 
tioned to  properly  support,  maintain,  clothe, 
board  and  furnish  with  all  nec^saries 
^ain tiff's  wife  during  her  natural  life. 
JSeld,  That  defendants  were  bound  there- 
under only  to  furnish  the  wife  support  at 
their  houses  or  at  some  suitable  place;  that 
it  was  error  to  charge  that  the  wife  might 
obtain  board  anywhere  and  defendants  be 
chargeable.— Z»>»m^  v.  Settle  ei  al.^  245. 

2.  Where  after  the  giving  of  such  a  bond  the 
husband  suffered  his  wife,  who  had  sepa 
rated  from  him,  to  return  to  his  house  and 
live  there.  Held,  That  this  was  a  satisfac- 
tion and  bar  to  an  action  by  him  on  the 
bond.— /d. 

8.  The  fact  that  a  bank  teller  had  already  en- 
tered upon  the  performance  of  his  duties 
when  a  bond  for  his  good  behavior  as  such 
teller  was  signed  by  the  sureties  does  not 
deprive  such  bond  of  its  consideration  if 
the  teller  had  entered  upon  the  duties  of  his 
employment  with  the  understanding  that 
such  a  bond  should  be  given,  and  if  his 
employment  was  contingent  until  that  was 
done.— Ptott  V.  Ashman,  297. 

4.  Such  a  bond  given  by  a  bank  teller  during 
his  employment  as  such,  to  supply  the 
place  of  a  bond  of  the  same  kind  previ- 
ously given,  which  had  been  lost,  is  not 
without  consideration  if  the  bank  could 
have  terminated  his  employment  if  such 
bond  had  not  been  supplied.— /d. 

5.  The  right  of  a  b<ma  fide  holder  for  value 
of  a  negotiable  bond  issued  by  a  railroad 
company  to  recover  thereon  is  not  affected 
by  the  fact  that  the  railroad  sold  the  bonds 
at  a  discount  contrary  to  the  provisions  of 
their  charter,  which  forbade  the  sale  of 
them  at  less  than  their  par  value. — EQtworth 
V.  The  St.  Louis  A.  <fc  T.  K  RR.  Co.,  369. 

6.  One  term  of  court  ends  when  the  next  suc- 
ceeding term  begins,  and  the  court  cannot, 
by  adjourning  one  term  to  the  day  on  which 
the  next  begins,  so  tack  the  first  term  to  the 
second  as  to  continue  the  liability  of  parties 
to  a  bond  binding  by  its  terms  for  the  first 
term.— 27ie  People  v.  Swedes  etai.,  445. 

7.  Defendants  in  1873  instituted  proceedings 
against  plaintiff,  in  the  United  States  Dis- 
trict Court  in  Alabama,  to  have  him  de- 
clared bankrupt,  and  after  the  issuance  of 
a  provisional  warrant  of  bankruptcy  against 
plaintiff's  estate  defendants  were  required 
to  give  a  bond  to  indemnify  him  from 
damages  and  from  said  warrant  in  case 
proceedings  should  be  dismissed.  In  an 
action  on  the  bond.  Held,  That  the  onJer 
for  it  being  by  a  statutory  court,  and  not 
expressly  authorized,  it  was  not  within  the 
line  of  judicial  discretion,  and  therefore 
was  void.— iSwi7i«&<?m  v.  JUbl^  et  cU.,  469. 
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See  GuARDiAits,  8,  4;  Sheriff,  5.  6;  Undbb- 

TAKIH6. 

BRIDGES. 

1.  In  1879  a  bridge,  which  was  part  of  a  high- 
way and  which  crossed  a  stream  dividing 
certain  towns,  was  out  of  repair.  The  com- 
missioners of  highways  of  the  several  towns 
met  and  repaired  it  and  settled  their  ac- 
counts upon  the  basis  that  plaintiff's  town 
should  bear  half  the  expense  and  the  two 
other  towns  each  a  quarter.  Plaintiff  dis- 
covered that  his  town  should  have 
paid  only  one-third.  He  demanded  of  the 
defendant  his  share  of  the  over  pavment, 
which  was  refused.  It  appeared  that  the 
board  of  supervisors  of  defendant's  town 
had  taken  no  action  to  apportion  the  ex- 
pense of  the  repairs  under  Ch.  482  of  Laws 
of  1875.  Held,  That  plaintiff  as  commis- 
sioner of  highways  could,  under  Ch.  225 
of  1841  as  amended  by  Ch.  883  of  1857, 
maintain  this  action  for  the  amount  paid 
ill  excess  of  the  legal  share  of  his  town. — 
Surdam  et  al.  v.  FaOer,  65. 

BROKERS. 

1.  In  a  case  where  the  contract  is  for  the  sale 
of  very  valuable  property  without  immedi- 
ate payment,  accompanied  bj  a  large  loan 
to  the  purchaser,  who  is  to  procure  a  fur- 
ther loan  and  erect  upon  the  property  very 
valuable  buildings,  the  ability  of  the  pur- 
chaser to  carry  out  such  contract  and  his 
responsibility  upon  failure  to  answer  in 
damages  is  a  most  important  element,  and 
a  broker  who  intervenes  to  bring  about 
such  a  contract  is  bound  to  see  that  the 
buyer  he  produces  is  able  and  responsible, 
and  however  far  the  parties  may  proceed  up- 
on the  assumption  that  he  is  of  that  charac- 
ter the  vendor  may  refuse  to  go  on  when- 
ever, before  the  contract  is  consummated  by 
its  actual  execution  and  delivery,  he  discov- 
ers that  the  proposed  buyer  is  pecuniarily 
unable  to  perform  his  contract,  and  in  such 
a  case  the  broker  is  entitled  to  no  commis- 
sions.— Phelan  v.  SeheU,  49. 

2.  Where  plaintiff  and  defendant  agreed  that 
plaintiff  was  to  furnish  a  purchaser  to  de- 
fendant, which  was  done,  and  thereupon 
the  purchaser  and  defendant  entered  into  a 
contract  for  purchase?  Held,  That  the  con- 
tract was  one  of  brokerage;  that  plaintiff 
had  performed  his  service  as  broker  when 
he  produced  a  customer  satisfactorv  to  de- 
fendant, and  was  thereupon  entitled  to  his 
commission  as  such.  That  certain  allega- 
tions in  the  complaint  did  not  amount  to 
the  allegation  of  conditional  contract  be- 
tween plaintiff  and  defendant. — Loffler  v. 
Brestemtein,  444. 

See  AoEKCT,  C.  9. 

CERTIORARI. 

1  A  writ  of  certiorari  can  be  granted  only  at  a 
General  or  Special  Term  of  the  Supreme 
Vol.  19.— No.  26a. 


Court. — The  People  ex  rel.  Burhatu  y.Suprs. 
of  Uhter  Co.,  208. 

2  When  the  order  granting  the  writ  shows, 
by  its  heading  that  the  writ  was  regularly 
granted  at  a  Special  Term,  at  a  time  and 
place  where  a  Special  Term  for  hearing  ex 
^rfo  motions,  &c..  might  have  been  held, 
and  that  it  was  allowed  by  one  of  the  jus- 
tices of  the  court,  this  should  be  held  con- 
clusive on  a  motion  to  quash. — Id. 

See  Appeal,  17;  Disorderly  Persons;  Sal- 
ary; Supervisors,  3. 

CHARTER  PARTY. 

1  Defendants  chartered  a  barge,  properly 
manned,  of  plaintiffs,  for  a  certain  period, 
but  afer  using  it  for  three  months  abandon- 
ed it  and  left  it  lying  exposed  to  the 
weather.  Held,  That  the  plaintiffs  had  a 
right  to  resume  possession  of  and  use  the 
barge,  and  to  recover  the  difference  be- 
tween the  amount  agreed  to  be  psdd  and  the 
net  earning  of  the  barge  during  the  balance 
of  the  penod.— t/<>An<(?n  et  al.  v.  Meeker  et 
al.,  158. 

2.  A  former  recovery  for  the  use  by  defend- 
ants of  the  vessel  is  no  bar  to  an  action  to 
recover  damages  for  a  breach  of  the  con- 
tract by  a  subsequent  neglect  to  use  it. — Id, 

CHATTEL  MORTGAGE. 

1.  The  refiling  of  a  chattel  mortgage  with 
proper  certificate,  althougli  more  than  a 
year  since  the  mortgage  was  first  filed,  will 
revive  the  mortgage  as  against  an  execution 
issued  and  delivered  to  the  sheriff  after 
such  filing,  upon  a  judgment  rendered  prior 
thereto. — Ntxonetal,  v.  Stanley,  451. 

See  Execution,  1. 

CIVIL  DAMAGE  ACT. 

1.  The  civil  damage  act  does  not  require  the 
intoxication  to  be  the  direct  result  of  the 
liquor  got  of  defendant  in  order  to  render 
the  latter  liable.— B^cA^r  v.  Bamum,  94. 

2.  A  vendor  of  liquors  is  liable  under  the 
Civil  Damage  Act  where  the  act  by  which 
plaintiff  is  deprived  of  his  support  was  the 
result  of  intoxication,  although  not  a  natural 
consequence  of  the  liquor  sold.  The  cause 
of  action  is  not  taken  awa}r  or  mitigated 
because  the  injury  also  constitutes  a  crime. 
— New  V.  McKechnie  etal.,  132. 

8.  Defendants  sold  to  plaintiff's  father  lager 
beer  in  quantities  less  than  five  gallons  in 
violation  of  their  license.  In  consequence 
of  the  intoxication  produced  in  part  there- 
by plaintiff's  father  murdered  his  wife  and 
committed  suicide. .  Held,  That  defendants 
were  liable  for  the  damages  sustained  by 
plaintiff  for  loss  of  support  and  that  the 
case  was  one  where  exemplary  damages 
might  be  awarded. — Id. 
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CLOUD  ON  TITLE. 

1.  An  actioa  to  set  aside  a  certificate  on  a  sale 
for  unpaid  taxes,  as  a  cloud  on  title,  within 
a  month  after  the  tax  sale  is  premature. — 
Clarke  v.  Davenport,  ($. 

2.  To  authorize  a  court  of  equity  to  remove  the 
lion  of  an  assessment  as  a  cloud  on  title  it 
must  appear  that  the  record  of  proceedings 
is  not  void  on  its  face,  and  that  the  claim- 
ant under  it  would  not  by  his  proofs  in  an 
attempt  to  enforce  his  claim  develop  the 
defect  rendering  it  invalid. — Id. 

8.  Mere  apprehension  and  groundless  fears 
are  not  enough  to  sanction  such  an  action, 
but  it  must  appear  that  there  is  a  deter- 
mination to  create  the  cloud. — Id, 

4.  An  action  to  sbt  aside  certain  convevances 
of  real  property  to  defendant  as  clouds  upon 
plaintiff's  title  to  such  property  cannot  be 
maintained  when  it  appears  that,  even  if 
such  conveyances  were  set  aside,  defend- 
ant would  still  have  an  undisputed  title 
to  the  premises  in  question  derived  from 
another  and  an  independent  source. — Mas- 
tenon  V.  OraniUh,  55. 

5.  In  such  an  action  it  can  be  proved,  under 
an  allegation  in  the  answer  that  subsequent 
to  the  conveyances  attached  the  land  in 
question  was  sold  by  the  sheriff  to  a  third 
party  under  a  Judgment  against  plaintiff, 
that  defendant  has  purchased  the  title  of 
such  third  party. — Id. 

6.  The  necessity  of  a  resort  to  extrinsic  evi- 
dence, in  any  event,  to  show  the  validity  of 
plaintiff's  title  to  real  estate  as  against  a 
purchaser  at  an  execution  sale,  gives  plain- 
tiff a  good  cause  of  action  to  restrain  the 
sale.— &fey  v.  Schoeffel  et  al.,  438. 

See  Taxation,  11. 

CODE  CIVIL  PROCEDURE. 

See  Appeal,  1,  10,  11,  13,  14;  Arrest,  6; 
Common  Pleas,  1;  Contempt,  1,  8;  (Cor- 
porations, 6;  Costs,  11;  Deceit,  1;  Dep- 
ositions, 1,  4-6,  9;  Evidence,  8,  16,  18, 
25;  Joint  Debtors,  1;  Jurisdiction,  4; 
Limitation,  3,  4;  Pleading,  6,  19;  Pkac- 
ticb,  12,  15,  16,  27;  Receivers,  6,  7;  Ref- 
erence, 3;  Sheriffs,  7;  Slander,  3; 
Stay,  1;  Surrogates,  3;  Wills,  16. 

CODE  CRIMINAL  PROCEDURE. 

See  Criminal  Law.  6;  Disorderly  Per- 
sons, 1;  Forgery,  5;  Jurors,  3;  Under- 
taking, 6. 

COMMON  CARRIERS. 

1.  A  provision  in  a  shipping  receipt  given  by 
an  express  oompaDy,  that  it  will  not  be  lia- 
ble for  loss  or  damage  unless  the  claim  there- 
for is  presented  in  writing  within  thirty  ' 


days  from  the  date  of  the  receipt,  etc., 
makes  it  necessary  to  show  such  presenta- 
tion, etc.,  as  a  condition  precedent  to  re- 
covery, whether  the  action  be  on  contract, 
or  for  conversion  based  on  erroneous  deliv- 
ery.— HerMerg  v.  Din$more,  497. 

2.  A  stock  release  which  provides  for  the  re- 
lease of  the  carrier  from  all  liability  for 
injuries  which  the  animals  may  receive  in 
consequence  of  the  negligence'  of  the  car- 
rier's servants,  or  in  consequence  of  inse- 
curity of  cars,  exempts  the  carrier  from 
liability  for  injury  to  the  animals  in  con- 
sequence of  a  defective  do<»r  in  the  car  in 
which  they  are  transported. — WUm>n  v. 
TheN.  r.  a.  dt  H.  R.  BR.  Co. 

COMMON  PLEAS. 

1.  The  Court  of  Common  Pleas  will  not  re- 
view a  discretionary  order  of  the  City 
Court,  and  there  is  nothing  in  §  3191,  Code 
Civ.  Proc,  or  the  amendments  thereof, 
which  makes  it  incumbent  upon  the  court 
to  entertain  such  appeals. —  Waish  v. 
8ehuUz,  460. 

2.  The  Court  of  Common  Pleas  holds  the 
same  position  with  respect  to  the  City  Court 
that  the  Court  of  Appeals  holds  with  re- 
spect to  the  Supreme  Court  and  the  Supe- 
rior City  Courts. — Id. 

See  Affeal,  22,  24. 

CONSIDERATION. 

See  Bonds,  3,  4;  Contract,  5.  14;  Negotta- 
BLB  Paper,  1,  4,  8. 

CONSPIRACY. 
See  Banks,  2;  Depositions,  8. 

CONSTITUTIONAL  LAW. 

1.  Where  the  title  of  an  Act  of  the  Legisla- 
ture expresses  a  general  purpose  all  matters 
fairly  connected  with  it  are  proper  to  be 
incorporated  in  the  Act  and  are  germane  to 
its  title.— The  Uiica  Waterworks  Co.  v.  The 
City  of  mica,  14. 

2.  Various  terms  and  conditions  of  a  contract 
to  furnish  a  city  with  water  by  an  incor- 
porated company  considered. — id. 

3. 


Chap.  259,  Laws  of  1882,  which  declares 
that  "the  pier  known  and  designated  as 
No.  2  in  the  East  River  in  the  City  of  New 
York,  and  the  land  under  water  lying 
easterly  of  the  said  pier  to  the  westerly  side 
of  Pier  No.  8  shall  aft«r  the  15th  day  of 
June,  1882,  be  devoted  and  set  apart  for 
the  purposes  of  additional  fernr  accommo- 
dations for  the  *  *  *  Union  Ferry 
Company "  violates  Art  3,  §  18,  of  the 
Constitution  of  the  State  of  New  York, 
providing  that  the  legislature  shall  not  pass 
a  private  or  local  bill  granting  to  any  pri- 
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Tate  corporation,  association  or  individual 
any  exclusive  privilege,  immunity  or  fran- 
chise whatever,  and  is  consequently  uncon- 
stitutional and  void.— /n  re  The  Union 
Ferry  Co.,  101. 

4.  Chapter  260,  Laws  of  1867,  §  15,  granting 
to  the  Police  Justice  of  the  village  of  Cox- 
sackie  "jurisdiction  of  all  criminal  cases 
the  same  as  is  now  possessed  by  justices  of 
the  peace  of  towns  "  is  constitutional ;  and 
under  it  the  jurisdiction  of  the  magistrate 
does  not  extend  beyond  the  village  limits. — 
Bocoek  V.  Cochran^  214. 

5.  Where  two  constructions  of  a  statute  are 
possible,  that  one  ^ould  prevail  which 
will  uphold  the  statute  rather  than  one 
which  will  condemn  it. — Id. 

6.  The  acts  of  1876  and  1879,  granting  to  the 
U.  S.  the  right  to  acquire  the  right  of  way 
necessary  for  the  impfovement  or  the  Har- 
lem River,  &c.,  are  not  unconstitutional — 
In  re  petition  of  the  U.  S. ,  829. 

7.  The  Federal  Government  may  lay  aside  its 
sovereignty  and  enter  the  State  courts  as  a 
petitioner  and  procure  the  condemnation  of 
land  for  its  public  use  through  proceedings 
authorized  by  the  State  legislature. —/d. 

8.  A  question  as  to  the  constitutionality  of  a 
law  should  not  be  decided  in  any  case  un- 
less it  is  properly  presented  and  necessarily 
involved.— 2%«  People  ex  rel.  Atigerstein  et 
al.  V.  Kenny  et  al„  898. 

9.  Voters  can  waive  their  constitutional  right 
to  vote  for  all  the  officers  to  be  elected  and 
their  ballots  be  valid.— /d. 

10.  Chap.  413,  Laws  of  1876,  entitled  "An 
Act  in  relation  to  the  clerks,  officers,  and 
attendants  of  the  Marine  Court  of  the  City 
of  New  York,"  is  not  a  locid  or  private  bill, 
but  relates  to  a'  part  of  the  judicial  system 
of  the  State,  which  makes  the  officers  named 
in  the  bill  State  officials.— ifcDtmo^  v.  The 
Mayor,  <Skc,,  of  N,  T..  518, 

11.  Chap.  272,  Laws  1884,  prohibiting  the 
manufacture  of  segars  in  certain  classes  of 
tenement  houses  in  certain  cities,  is  uncon- 
stitutional as  unlawfully  interfering  with 
the  right  of  every  person  to  employ  his 
labor  in  any  occupation  not  inimical  to  the 
public  peace,  safety  or  health,  for  although 
passed  .ostensibly  with  the  purpose  of  im- 
proving the  public  health,  it  is  within  the 
power  of  the  Court  to  inquire  whether  such 
18  its  actual  purpose,  and  it  is  apparent 
from  its  provisions  that  such  was  not  the 
intention  of  the  Legislature  in  enacting  it. — 
In  re  Jacobs,  583. 

See  Contempt,  8  ;  Justices  of  the  Peace  ; 
New  York  City,  8;  Reference,  8;  Shbm»- 
herd'b  Fold;  Sheriff,  7,  8 ;  Undertak- 
ing, 2. 


CONSTRUCTION   OF  STATUTES. 
See  Statutes. 
CONTEMPT. 

1.  Under  §  2272  of  the  Code  of  Civil  Pro.  a 
referee  of  the  whole  issues  of  an  action  may 
make 'an  order  to  show  cause  why  a  party 
should  not  be  punished  for  a  contempt,  re- 
turnable either  before  himself  or  before  the 
court;  and,  in  the  latter  event,  it  is  the 
duty  of  the  court  to  hear  and  determine  the 
motion  on  its  merits;  and  it  is  error  for  it 
to  deny  the  motion  on  the  ground  that  the 
referee  had  power  to  punish  for  the  con- 
tempt and  that  it  is  a  matter  which  he 
should  decide. — Baylor  v.  Naylor,  79. 

2.  The  Legislature  has  no  power,  except 
when  exercising  the  limited  judicial  pow- 
ers expressly  given  it  by  the  Constitution, 
to  punish  a  witness  as  for  a  contempt  in  re- 
fusing to  answer  a  question  put  to  him  by 
a  duly  authorized  legislative  committee. — 
The  People  ex  rel.  McDonaid  v.  Keeler,  198. 

8.  The  Statute,  1  R.  S.,  m.  p.  154,  §  18,  sub- 
div.  4,  which  confers  upon  each  house 
power  to  punish  such  a  refusal  as  a  con- 
tempt and  by  imprisonment,  is  unconsti- 
tutional; the  legislature  cannot  confer  upon 
itself  authority  to  try,  convict  and  punish  in 
a  proceeding  {e.  g.,  for  a  contempt)  which  is 
clearly  judicial. — Id. 

4.  The  rights  of  one  thus  imprisoned  by  the 
Senate  may  and  must  be  considered  and 
passed  upon  by  the  court  in  the  habeas  cor- 
pus proceedings.  The  prisoner  should  not 
be  remanded,  as  there  is  no  other  proceed- 
ing or  manner  in  which  the  matter  can  be 
presented. — Id. 

5.  Upon  such  an  examination  before  a  legis- 
lative committee  the  witness  is  entitled  to 
counsel  —Id. 

6.  The  materiality  of  the  questions  put  the 
witness  in  this  case  considered. — Id. 

7.  Defendant  in  an  action  for  limited  divorce 
was  ordered  on  his  default  to  pay  alimony 
and  counsel  fee  pending  the  action,  and  on 
his  stipulating  to  pay  costs  and  disburse- 
ments the  matter  was  reopened  and  sent  to 
a  referee  to  take  proof  of  defendant's  abilitv 
to  pay,  etc.  Plaintiff  succeeding,  defend- 
ant was  ordered  to  pay  the  fees  of 
referee  and  stenographer,  and  on  his  neg- 
lect so  to  do,  the  issuance  of  a  precept  was 
ordered  directing  his  detention  until  pay- 
ment, etc.  HeUd,  On  appeal  from  order  for 
preceot,  that  it  was  properly  served  on  the 
attorney  who  had  appeared  for  defendant 
in  the  action  ;  that  the  payment  of  the  fees 
beine  a  condition  of  a  favor  the  defendant 
should  pay  them  on  notification  of  the 
amount  and  an  order  directing  payment 
can  be  entered  without  formal  demand. 
And  that  an  order  for  a  precept  must  adju- 
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dicate  in  terms  that  the  accused  has  com- 
mitted the  offense  charged,  and  that  it  was 
calculated  to  or  did  defeat,  impair,  etc. ,  the 
right  or  remedies  of  plaintiff. — Mcthon  v. 
Mafion,  846. 

8.  An  order  adjudging  a  party  in  contempt 
and  directing  his  commitment  for  failure  to 
pay  alimony  need  not  contain  an  adjudica- 
tion tliat  payment  of  the  alimony  could  not 
be  enforced  by  means  of  security  or  the  se- 
questration of  his  property.  Neither  §  1772 
nor  §  1773  requires  such  adjudication  to  be 
stated  or  recited  in  the  order.— jByer  v. 
Byer,  358. 

9.  The  court  will  presume,  where  such  an  or- 
der is  collaterally  attacked,  nothing  to  the 
contrary  appearing,  that  the  aflSdavits  and 
proofs  upon  which  the  same  is  based  were 
sufficient  to  warrant  granting  the  order. — 
Id. 

10.  A  party  will  not  be  released  from  im- 
prisonment by  reason  of  inability  to  com- 
ply with  the  judgment  directing  the  pay- 
ment of  alimony,  when  the  inability  has 
arisen  from  defendant's  marrying  again,  in 
another  State,  in  violation  of  the  provisions 
of  the  judgment  of  divorce.  Such  inability 
Yoluntarily  and  intentionally  created  does 
not  entitle  the  applicant  to  the  favorable 
consideration  of  the  court. — Id. 

See  Divorce,  1. 

CONTRACT. 

1.  An  agreement  to  sell  land  presupposes  title 
in  the  seller,  and  cannot  be  performed  by 
an  assignment  of  a  certificate  of  sale  of  the 
land  for  taxes.  —Burrowcs  v.  Peck,  15. 

2.  Where  money  was  paid  upon  such  a 
contract  by  a  laboring  man,  who  had  no 
knowledge  of  the  requisites  of  a  good  title, 
relying  upon  a  representation  that  a  deed 
from  the  comptroller  would  be  the  strongest 
one  he  could  get.  Held,  That  he  was  entitled 
to  recover  back  the  money  so  paid.— Jd. 

8.  Construing  certain  canal  contracts,  and 
deciding  that  overpayments  by  the  State  on 
one  contract,  in  the  absence  of  fraud,  are  a 
good  set-off  in  an  action  by  the  contractors 
on  the  other  contracts. — Belden  ei  al.  v.  The 
State,  27. 

4.  Plaintiff's  intestate  agreed  to  exchange  his 
house  and  lot  for  four  lots  claimed  to  be 
owned  by  defendants.  Defendants'  deed 
described  said  lots,  but  in  fact  they  did  not 
own  them.  In  an  action  to  rescind  the 
contract  and  intestate's  deed  the  defendants 
claimed  that  they  intended  to  convey  a 
triangular  piece  near  by,  and  that  the  de- 
scription in  the  deed  was  substituted  by 
mistake,  and  asked  to  have  their  deed  re- 
formed. Held,  That  this  could  not  be  done; 
that  as  the  minds  of  the  parties  did  not 
meet  no  actual  contract  existed,  and  the 
former  contract  should  be  rescinded    and 


the  parties  restored  to  their  original  posi- 
tions.— Crowe  et  al.  v.  Lewin,  35. 

5.  When  husband  and  wife  have  separated 
by  mutual  consent,  the  wife's  agreement  to 
return  is  a  good  consideration  for  a  promise 
by  the  husband. — Dewey  v.  Durham,  47. 

6.  The  time  of  the  payment  of  money  pro- 
vided for  by  a  written  instrument  may  be 
extended  by  parol. — Schmidt  y.  Cmeper- 
thwaiteet  al.,  63. 

7.  What  constitutes  a  valid  extension? — Id. 

8.  A  contract  to  sell  Scotch  pig  iron  *'U) 
arrive  as  specified  below,  subject  to  the  dan- 
gers of  the  sea.  500  tons  of  Coltness  pig 
iron  at  $36  a  ton,  for  shipment,  to  be  due 
here  in  April  next.  500  tons  of  Caulder  pig 
iron  at  $34  per  ton,  for  shipment,  to  be  due 
here  in  March  next.  Payable  on  arrival 
here  by  four  months'  note,"  is  not  an  entire 
one  for  the  sale  and  delivery  of  1 ,000  tons 
of  iron  to  be  paid  for  by  a  four  months' 
note  on  the  delivery  of  the  whole,  but  is  a 
divisible  one  for  the  sale  and  delivery  of 
two  consignments  of  iron  of  500  tons  each, 
to  be  paid  for  on  the  delivery  of  each  by  a 
four  months'  note.  The  failure  in  the 
arrival  of  the  consignment  to  arrive  in 
March  would  not  therefore  justify  the 
refusal  by  defendants  to  receive  and  pay 
for  the  consignment  which  arrived  in  April 
according  to  the  terms  of  the  contract,— 
Pape  et  al.  v.  Porter  ei  al.,  ia3. 

9.  Such  a  contract  cannot  be  satisfied  by  the 
lender,  at  the  proper  time,  of  500  tons  of 
iron  of  the  kind  and  quality  called  for  by 
such  contract,  but  which  was  bought  at  the 
port  of  arrival. — Id. 

10.  To  entitle  a  parly  to  recover  on  a  contract 
to  compensate  him  for  the  support  and 
maintenance  of  a  third  person,  he  must 
actually  furnish  such  support  and  main- 
tenance. The  other  parties  to  the  contract 
cannot  be  called  upon  to  pay  for  the  sup- 
port such  third  person  has  refused  to  re- 
ceiYB.— Cornell  v.  Cornell  et  al,  184. 

11.  Plaintiff,  being  under  indictment  for  yx)i- 
soning  stock  of  T..  deposited  money  with 
R.,  a  banker,  M.,  his  attorney,  saying  to  R. 
that  the  money  was  to  be  paid  to  plaintiff 
or  T.,  and  that  he  would  tell  him  to  which 
one.  The  deposit  was  made  upon  an  agree- 
ment between  plaintiff  and  T..  that  if  the 
indictment  were  nolle  pros'd  T.  was  to  have 
the  money,  if  not,  it  was  to  be  relumed  to 
plaintiff.  Of  this  agreement  R.  never  had 
any  knowledge.  The  indictment  was  not 
nolle  pros'd,  and  plaintiff  was  tried  and 
acquitted.  In  an  action  by  plaintiff  against 
R.'s  executors  for  the  deposit,  Ht^d.  That 
the  agreement  between  plaintiff  and  T.  was 
illegal,  and  that  as  plaintiff  must  show  this 
agreement  to  establish  his  cause  of  action 
he  could  not  recover. — English  y.  Eumsey 
etal.,20i. 
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12.  Where  the  parties  orally  agreed  to  ex- 
change lands,  and  defendant  agreed  to  pay 
certain  mortgages  on  the  land  to  be  trans- 
ferred to  him,  and  afterwards  the  parties 
signed  a  written  agreement  providing  that 
plaintiff  should  convey  subject  to  the  mort- 
gages, and  plaintiff  ultimately  deeded  ac- 
cording to  contract,  subject  to  the  mort- 
gages, but  neither  the  written  agreement 
nor  the  deed  contained  defendant's  agree- 
ment to  pay  the  mortgages,  and  defendant 
failed  to  pay  them,  Ildd^  That  testimony  of 
defendant's  oral  promise  to  pay  the  mort- 
gages was  admissible  in  plaintiff's  suit 
to  recover  money  paid  by  him  on  the  mort- 
gages.—(7wt/intp  V.  GloMy  226. 

13.  Payment  of  a  judgment  by  a  note  is 
good  when  the  note  has  been  received  in 
satisfaction  of  the  judgment. — Id. 

14.  Plaintiff,  who  was  in  possession  of  certain 
premises  under  a  contract  to  purchase  of 
defendant,  being  in  default  in  his  payments, 
it  was  agreed  between  the  parties  that  the 
contract  should  be  cancelled,  possession 
surrendered  to  defendant,  and  that  in  con- 
sideration thereof  defendant  should  pay  to 
plaintiff  whatever  the  premises  should  sell 
for  over  the  contract  price.  Held,  That 
there  was  a  good  consideration  for  the 
agreement,  and  that,  these  premises  having 
been  sold,  plaintiff  was  entitled  to  recover 
the  difference  between  the  amount  due  on 
the  contract  and  the  price  for  which  the 
premises  were  sold.— 5feftW««  v.  Breese,  261. 

15.  Certain  facts  considered  and  held  not  to 
constitute  a  mutual  rescission  of  a  con- 
tract.—iVbr^/i  V.  Yerdon,  296. 

16.  A  contract  between  tenants  in  common 
to  sell  the  premises  within  a  given  time  for 
a  specified  price,  or  after  that  time  at  public 
auction,  contained  a  provision  that  if  either 
party  should  fail  or  refuse  to  execute  a  deed 
of  the  premises  he  should  pay  $500  to  the 
other  party  as  liquidated  damages  for  non 
performance.  Held,  That  this  provision 
was  intended  as  an  indemnity  against  lia- 
bility to  a  vendee  for  damages  to  which 
each  party  would  be  exposed  on  a  failure 
by  the  other  to  perform  a  contract  made  by 
one  and  binding  on  both,  and  that  it  did 
not  apply  to  a  contract  made  by  one  owner 
which  contained  a  clause  exempting  him 
from  liability  for  damages  in  case  his 
co-owner  failed  to  convey. — McLean  v. 
McLean,  364. 

17.  Plaintiff  agreed  to  print  and  deliver  to 
defendant  one  hundred  thousand  pamphlets 
for  $400.  He  in  fact  printed  and  delivered 
ninety-seven  thousand,  three  hundred  and 
fifty.  Held,  That  the  delivery  of  the  entire 
one  hundred  thousand  pamphlets  was.  by 
the  contract,  made  a  condition  precedent  to 
plaintiff's  right  to  recover,  and  that  he  could 
not  recover  in  the  absence  of  any  waiver  of 
such  condition  precedent  for  those  actually 
delivered.—  Vkkers  v.  Moore,  370. 


18.  The  general  rule  that  a  party  who  seeks 
to  disaffirm  his  contract  must  restore  what- 
ever he  has  received  under  it  does  not  hold 
where  the  other  party  has,  by  absconding, 
made  such  restoration  impracticable. — John- 
son V  Frew,  895. 

19.  When  the  only  written  evidence  of  the 
contract  between  the  parties  is  a  letter  of- 
fering to  do  the  work  therein  specified  and 
described  for  a  certain  price,  and  an  accept- 
ance endorsed  thereon,  no  time  of  payment 
being  specified,  in  an  action  to  recover  the 
price  agreed  on,  defendant  may  Introduce 
parol  evidence  to  show  that  it  was  part  of 
the  contract  that  he  should  have  three 
months' credit,  especially  when  the  contract 
upon  its  face  shows  that  it  does  not  embody 
the  whole  agreement.— O'ifeara  v.  French, 
466. 

20.  When  a  contract  has  not  been  fully  per- 
formed, a  payment  will  imply  no  change  in 
the  contract  or  bind  the  party  when  the 
payment  was  made  under  a  false  statement 
of  the  facts  or  even  a  mistaken  view  of 
them.  While  it  may  be  that  the  payment 
cannot  be  recovered  back,  such  payment 
cannot  be  used  as  a  basis  for  recovery 
upon  the  contract  as  if  performed. — Daucfiy 
et  al.  V.  TuU,  490. 

21.  Plaintiffs  purchased  steel  rails  at  a  speci- 
fied price  "f.  o.  b.  (free  on  board),  conti- 
nental port ;  inspection  at  makers'  works," 
payment  by  letter  of  credit.  The  letter  of 
credit  for  the  full  amount  of  the  rails  was 
given  but  plaintiffs  were  obliged  to  pay  for 
inspection.  In  an  action  to  recover  the 
amount  so  paid.  Held,  That  the  contract 
was  not  ambiguous,  and  could  not  be  varied 
by  parol  evidence  ;  that  the  words  '*  free  on 
board"  and  the  provision  for  inspection 
were  to  be  construed  together,  and  that 
plaintiffs  were  only  bound  to  pay  the 
amount  named. — Silberman  et  oZ.  v.  Clark 
etal,  538. 

22.  Before  a  purchaser  of  land  can  success- 
fully resist  performance  of  his  contract  on 
the  ground  of  defect  of  title  there  must  be 
at  least  a  reasonable  doubt  as  to  the  vendor's 
title  which  affects  its  value  and  would  in- 
terfere with  a  sale  to  a  reasonable  pur- 
chaser. A  defect  in  the  record  title  may  be 
removed  or  cured  by  parol  evidence. — 
Hellreigel  v.  Manning,  548. 

23.  One  who  agrees  to  sell  and  convey  prem- 
ises at  a  future  day  does  not,  in  the  absence 
of  stipulations  to  that  effect,  owe  the  vendee 
any  duty  to  keep. them  in  repair  or  guard 
against  natural  decay. — Id. 

24.  The  real  estate  of  plaintiff  having  been 
sold  on  execution  and  the  time  for  redemp- 
tion by  him  having  expired,  he  was  induced 
to  confess  judgment  to  his  mother,  so  that 
she  could  redeem  for  his  benefit,  siie  prom- 
ising to  convey  to  him  on  his  paying  said 
judgment.     This  she  afterwards  refused  to 
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do.  ffeldf  That  the  aj^eement  was  not  one 
lor  a  sale  of  lands  within  tiie  Statute  of 
Frauds,  but  created  as  executory  trust 
which  could  be  enforced  in  equity. —  Wood 
Y.  Iiabeetal.,55S. 

25.  Defendants,  being  guarantors  for  the  re- 
turn of  certain  bonds  to  plaintiffs  and  beinff 
about  to  be  sued  on  their  guaranty,  agreea 
with  plaintiffs  that  if  the  latter  would  bring 
action  against  their  principjil  and  procure 
judgment,  they,  defendants,  would  take 
assignment  thereof  and  return  the  bonds 
and  pay  the  costs  and  expenses  of  the  suit. 
Held,  That  such  agreement  was  a  valid, 
original  agreement  and  was  not  within  the 
Statute  of  "Frauds — BeckunUietal.  v.  Brack- 
ettetal.,  563. 

See  Agbkcy,  7  ;  Common  Carriers,  1  ;  Con- 
stitutional Law,  2;  Corporations,  15; 
Drafts;  Executors,  18;  Fire  Insurance, 
1;  Limitation,  2;  Master  and  Servant, 
3;  Municipal  Corporations,  1;  Patents; 
Pleading,  2;  Usury;  Wills,  27. 

CONVERSION. 

1.  B.,  plaintiff's  husband,  on  procuring  the 
discount  by  defendant  of  the  note  of  one 
D.,  deposited  a  bond  owned  by  plaintiff  as 
collateral.  At  the  maturity  of  said  note 
D.  made  a  new  note  with  which  he  renewed 
the  former  one  without  the  knowledge  of 
plaintiff.  The  second  note  not  having  been 
paid,  defendant  without  notice  to  B.  or 
plaintiff  sold  said  bond  and  applied  the  pro- 
ceeds on  the  note.  Held,  That  defendant 
was  liable  for  a  conversion  of  the  bond; 
that  before  retaining  it  on  a  new  contract 
it  should  have  required  B.'s  consent. — Bur- 
nap  V.  The  National  Bk.  of  PoUdam,  157. 

2.  Plaintiff  and  others  built  a  trestle  which 
defendant  converted  to  its  own  use.  There- 
after plaintiff  procured  an  assignment  of 
the  interest  of  his  associates  in  the  property 
and  then  demanded  possession  of  It  of 
defendant,  which  was  refused.  He  then 
brought  this  action  for  a  conversion.  At  a 
Special  Term  the  court  found  a  conversion 
as  of  the  date  of  the  demand ;  Ueld,  That  the 
finding  was  proper  and  that  the  action  could 
be  mamtained ;  that  the  former  conversion 
did  not  affect  the  question  of  plaintiff's 
right  of  action— iSferaf  v.  Tfie  Utica,  I.  dk  E. 
RR  Co.,  196. 

3.  One  owner  in  common  of  a  crop  of  grain 
kept  it  in  a  barn  to  which  his  co-owner  had 
access,  and  the  latter  demanded  that  the 
former  clean  and  divide  the  grain,  which 
was  refused.  Held,  No  conversion,  even 
though  the  duty  rested  upon  the  co  tenant 
to  do  as  requested. — T/iomas  v.  Williams^ 
286. 

4.  In  an  action  for  the  conversion  of  certain 
personal  properly  belonging  to  a  testator,  an 
averment  in  the  complaint  that  "underand 
by  virtue  of  the  laws  of  France,  where  the 
testator  had  his  domicil,  the  title  to  all  the 


personal  property  of  which  said  testator 
was  possessed  at  "^  the  time  of  his  decease 
vested  immediately  thereafter  in  the  plain 
tiffs,  the  residuary  legatees  named  in  said 
will,  their  title  being  subject,  however,  to 
the  payment  of  the  particular  legacies  by 
said  will  bevueathed  and  of  the  annuities 
therein  given,"  is  sufficient  to  entitle  the 
plaintiff  to  prove  the  laws  of  France,  and 
is  sufficient,  as  an  allegation  of  title,  to 
maintain  the  action. — Berney  ei  al.  v. 
Drexeletal,  348. 

5.  An  allegation  in  a  complaint  in  an  action 
of  conversion  that  the  defendant  "convert- 
ed "  the  property  in  question  to  his  own  use 
is  an  allegation  of  fact  and  is  sufficient  to 
admit  of  any  evidence  on  the  trial  of  issue 
joined  that  tends  to  establish  such  conver- 
sion, and  plaintiff  is  not  bound  to  allege 
the  particular  act  or  acts  which  constitute 
the  conversion  complained  of. — Id. 

See  Common  Carriers,  1;  Executor,  21; 
Pleadings,  12.  13. 

CORPORATIONS. 

1.  A  public  corporation  should  make  no  dis- 
tinction in  respect  to  persons  who  wish  to 
partake  of  the  privileges  which  it  was  cre- 
ated to  furnish;  and  owes  the  duty  impar- 
tially to  grant  the  right  to  all  who  comply 
with  its  rules  to  have  the  privileges  fur- 
nished.— Friedman  et  al.  v.  The  Gold  A 
Stock  Tel.  Co.,  68. 

2.  By  the  assignment  and  transfer  of  the  cer- 
tificates of  stock  a  purchaser  obtains  the 
entire  le.»ral  and  equitable  title  thereto  and 
it  is  the  duty  of  the  corporation  on  receiv- 
ing notice  to  make  the  transfer  on  its  books, 
and  a  refusal  to  do  so  is  wrong. — R^)bimon 
V.  The  National  Bk.  of  New  Berne,  113. 

8.  The  requirement  of  a  register  of  transfers 
is  waived  when  the  corporation  wrongfully 
refuses  to  make  it. — Id. 

4.  After  such  a  refusal  a  subsequent  trans- 
feree is  not  required  to  demand  a  transfer 
to  him  on  the  books  to  entitle  him  to  main- 
tain his  right  as  a  stockholder. — Id. 

5.  A  stockholder,  who  claims  that  voluntary 
proceedings  to  dissolve  a  corporation  are 
being  taken  by  the  directors  in  bad  faith 
and  for  fraudulent  purposes  and  with  the 
intent  to  defraud  him  of  his  rights  as  such 
stockholder,  is  not  entitled  to  a  temporary 
injunction  in  an  action  brought  by  him  to 
restrain  such  proceedings  when  the  equities 
of  his  case  are  fully  met  and  denied  by  op- 
posing affidavits.— -«/««»«  v.  Swann  etal, 
144. 

6.  All  the  questions  raised  by  such  an  action 
can  be  fully  presented  in  the  proceedings 
taken  to  dissolve  such  corporation  under 
§§  2419-2431  of  the  Code  of  Civ.  Pro.,  for 
such  proceedings  cannot  go  on  without  no- 
tice to  the  plaintiff  in  such  action,  and  he 
can  then  come  in  and  oppose  the  dissolu- 
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tion  upon  any  of  the  grounds  upon  which 
he  seeks  to  restrain  it  m  the  action  brought 
by  him. — Id, 

7.  A  corporation  organized  for  the  purposes 
of  '*  collecting,  storing  and  preserving  ice, 
of  preparing  it  for  sale,  of  transporting  it 
to  the  city  of  New  York,  or  elsewhere,  and 
of  vending  the  same,''  is  not  a  manufactur- 
ing corporation  within  the  meaning  of 
Chap.  542,  Laws  of  1880.— rA«  People  v. 
The  Knickerbocker  lee  Co.,  194. 

8.  A  plaintiff  is  not  estopped  by  the  fact  that 
he  has  introduced  in  evidence  defendant's 

.  certificate  of  incorporation  from  showing 
that  the  subsequent  steps  necessary  to  per- 
fect such  incorporation  had  not  been  taken. 
— KruseY.  Dumkbury  et  a/.,  201. 

9.  If  a  manufacturing  corporation  created 
under  the  laws  of  New  Jersey  has  no  office 
or  place  of  business  in  that  State  and  opens 
an  office  and  transacts  business  in  the  city 
of  New  York,  the  incorporators  are  per- 
sonally liable  for  all  debts  contracted  in  the 
corporate  name.— /d. 

10.  Chap.  861,  Laws  of  1881,  established  a 
new  system  of  taxation  for  corporations  in 
this  State,  laying  a  tax  for  State  purposes 
upon  the  franchise  and  no  longer  upon  the 
capital.— rA<j  People  v.  The  Gold  d  Stock 
Tel.  Co.,  213. 

11.  This  statute,  however,  does  not  apply  to 
town  and  county  taxes.  It  governs  the  rate 
of  taxation  for  State  purposes  upon  tele- 
graph companies  whose  lines  are  built 
partly  within  and  partlv  without  the  State, 
and  Chap.  431,  Laws  oi  1858,  although  un- 
repealed, must  be  deemed  abrogated  there- 
by.—/d. 

13.  The  statute  makes  it  obligatory  upon  a 
corporation  to  pay  the  State  tax  within  a 
certain  period,  and  if  not  paid  the  State 
may  recover  interest  thereon  from  the  time 
when  the  tax  should  have  been  paid.  The 
penalty  fixed  for  non-payment  is  not  in  lieu 
of  interest. — Id. 

18.  In  the  absence  of  record  evidence  the 
acts  of  corporations  may  be  proved  by  the 
testimony  of  witnesses,  and  even  where  no 
direct  evidence  of  them  can  be  given  facts 
and  circumstances  may  be  proved  from 
which  they  can  be  inferred. — Morrill  v. 
The  C  T.  Segar  Mfg.  Co,,  283. 

14.  The  omission  to  make  an  entry  in  the 
minutes  of  a  private  corporation  of  the  pro- 
ceedings of  a  particular  meeting  will  not 
render  such  proceedings  void  nor  preclude 
a  party  from  showing  what  proceedings 
were  had.— /d 

15.  The  officers  at  a  regular  meeting  may 
bind  the  company  in  the  matters  of  its  bus- 
iness by  special  action  in  any  way  that  shall 
be  deemed  advisable,  notwithstanding  its 


by-laws  require  contracts  to  be  binding 
shall  be  made  in  a  particular  way  and  form. 
— Id. 

16  An  action  against  a  trustee  of  a  manu- 
facturing corporation  to  enforce  his  statu- 
tory liability  to  creditors  of  the  company 
by  reason  of  a  failure  to  fill  an  annual  re- 
port does  not  survive  the  death  of  such 
trustee,  and  cannot  be  revived  against  his 
personal  representatives. — Stokes  y.  Stickney 
etaX.,  251. 

17.  Under  2  R.  8.,  6th  Ed..  891,  §  9,  an  ac- 
tion or  proceeding  in  favor  of  a  corpora- 
tion, pending  at  the  time  of  its  dissolution, 
does  not  abate  by  reason  of  such  dissolu- 
tion, but  ma^  be  continued  in  the  name  of 
the  corporation  by  a  receiver  of  such  cor- 
poration in  an  action  to  procure  its  dissolu- 
tion.—Ptott  v.  Ashman,  297. 

18.  The  appointment,  under  the  late  bank- 
rupt law,  of  an  assij^nee  in  bankruptcy  of  a 
corporation  after  its  dissolution  did  not 
abate  such  an  action,  but  under  the  provi- 
sions of  the  said  bankrupt  law  and  §  121 
of  the  Code  of  Procedure  such  assignee 
had  the  option  either  to  continue  the  action 
in  his  own  name  or  in  that  of  the  corpora- 
tion.   Id. 

19.  What  is  sufficient  proof  of  the  existence 
of  a  foreign  corporation  as  such. — Snyder 
V.  BUssetai.,  804. 

20.  The  court  which  appoints  the  receiver  of 
an  insolvent  corporation  has  authority,  aa 
an  Incident  to  the  power  of  appointment, 
to  prevent  any  interference  with  the  assets 
of  the  corporation  by  individual  creditors 
or  others.— rA«  Phanix  Foundry  d:  Maeh. 
Co.  V.  The  North  River  Canstraction  Co., 
489. 

21.  An  annual  report  of  a  corporation  signed 
by  two  trustees,  and  verified  by  one  of 
them  as  acting  vice-president,  when  the 
certificate  of  incorporation  was  signed  by 
seven  and  acknowledged  by  nine  trustees, 
does  not  satisfy  the  provisions  of  §  12,  Aet 
Feb.  17.  1848,  in  the  absence  of  the  evf^ 
dence  of  official  records  showing  the  resig- 
nation of  the  president  and  secretary  and 
of  sufficient  trustees  to  make  the  number 
signing  the  report  a  majority  of  the  board . 
—  WesUrfield  et  al.  v.  Hadde  et  al.,  448. 

22.  The  statutory  certificate  by  the  trustees 
of  a  corporation  stated  that  the  whole  of 
the  capital  stock  of  the  corporation  had 
been  paid  up  in  full  by  the  purchase  of  a 
certain  described  patent.  In  an  action  by  a 
creditor  of  the  corporation  to  enforce  the 
statutory  liability  of  the  trustees  for  its 
debts,  upon  an  allegation  of  the  falsity  of 
said  certificate,  &c..  Held,  That  though 
said  certificate  in  form  followed  the  statute, 
the  question  of  the  valu«  of  the  patent,  and 
whether  it  was  worth  the  amount  of  the 
stock,  is  material,  and  is  a  question  for  the 
iury. —Bolz  et  al.  v.  Bidder,  468. 
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28.  The  delivery  of  a  certificate  of  stock, 
with  a  power  of  attorney  authorizing 
the  person  to  whom  such  certificate  is 
■  given  to  transfer  to  himself  the  shares 
represented  by  it  upon  the  books  of 
the  corporation,  will  transfer  the  title 
to  the  shares  to  the  person  receiving 
these  evidences  of  right  without  the  formal 
transfer  of  such  shares  upon  the  books  of 
the  corporation  ;  and  if,  before  such  trans- 
fer upon  the  books  of  the  corporation,  the 
shares  are  seized  under  an  attachment  is- 
sued in  an  action  against  the  person  in 
whose  name  they  stand,  such  seizure  gives 
the  attaching  creditor  no  right  whatever  to 
tbem,  and  forms  no  legal  obstacle  to  the 
transfer  of  such  shares  upon  the  books  of 
the  corporation  ;  and  a  refusal  on  the  part 
of  the  corporation,  on  account  of  such  at- 
tachment, to  make  such  transfer,  renders  it 
liable  for  the  value  of  the  shares, — JDunn  v. 
The  Star  Fire  Ins.  Co.,  631. 

24.  The  fact  that  a  certificate  of  stock  is  pre' 
sented  at  the  office  of  a  corporation  to  a 
person  apparently  in  charge  of  it.  and  a 
request  made  to  him  for  the  transfer  of  the 
shares  upon  the  books  to  the  person  pre- 
senting such  certificate,  which  request  is 
refused  by  him,  is  sufficient,  in  the  absence 
of  evidence  to  the  contrary,  to  warrant  the 
conclusion,  in  an  action  to  recover  dam- 
ages for  such  refusal,  that  he  had  the  au- 
thority to  represent  the  company  and  to 
bind  it  by  such  refusal. — Id. 

25.  Defendant,  a  foreign  corporation,  had  an 
office  for  business  in  New  York  City,  but 
little  of  its  property  was  in  this  State  and 
but  little  of  its  business  done  here.  For 
the  year  ending  November  1,  1881,  it  re- 

Sorted  that  no  dividend  had  been  made  or 
eclared,  and  filed  an  appraisal  of  its  capi- 
tal stock,  upon  which  a  tax  of  li  mills  was 
laid.  Held,  That  the  tax  was  one  upon 
the  business  of  defendant  done  in  this 
State,  and  was  valid. — T^ie  People  v.  Tfie 
Equitable  Trust  do.,  537. 

2$.  The  authority  of  the  Court  to  compel  a 
receiver  of  the  assets  of  a  corporation  to 
allow  a  creditor  of  such  corporation  to 
make  extracts  from  the  corporation  books 
does  not  rest  on  the  technical  rights  of  a 
stockholder  or  creditor,  as  between  himself 
and  the  corporation,  under  the  statutes  re- 
lating to  corporations,  but  upon  grounds  of 
justice  and  equity  in  administering  the  trust 
in  the  hands  of  the  receiver,  and  the  grant- 
ing or  refusing  an  application  for  that  pur- 
pose is  within  the  discretion  of  the  Court. — 
In  re  application  of  Tiebout,  570. 

See  Rbceivsbs,  1,  4-7  ;  Taxation,  6,  7. 
COSTS. 

1.  Where  the  question  in  controversy  was  the 
right  of  defendant  to  construct  its  road  on 
the  line  located  by  it,  the  primary  question 


bein?  the  value  of  the  disputed  franchise, 
proof  was  given  of  the  amount  expended 
on  the  located  line  and  the  increased  cost 
of  constructing  on  the  line  claimed  by 
plaintiffs,  but  no  proof  as  to  the  value  of 
the  franchise  if  undisputed.  EM,  That 
these  facts  could  not  furnish  the  measure  of 
value  and  that  no  facts  were  presented 
which  could  serve  as  a  computation  upon 
which  to  predicate  an  extra  allowance, — 
The  PeopU  v.  The  Oenesee  VaUey  Canal  RB. 
Co.etal.,Sl. 

2.  A  defendant  may  assi^  to  his  attorney 
the  prospective  costs  against  plaintiff  in  con- 
sideration of  services  to  be  rendered,  and 
the  claim  of  the  attorney  to  a  judgment  for 
such  costs  cannot  be  defeated  by  setting  off 
against  the  same  a  prior  judgment  in  favor 
of  plaintiff  against  defendant. — Ndylor  v. 
Lane,  50. 

8.  Where  averments  in  the  complaint  before 
a  justice  of  the  peace  make  necessary  the 
plea  of  title,  upon  which  defendant  finally 
succeeds,  and  plaintiff  recovers  12  cents 
damages  upon  a  cause  of  action  not  alleged 
in  his  complaint.  Held,  That  defendant  is 
entitled  to  cosi^.—FdUcel  v.  Moore  et  al.^  58. 

4  An  extra  allowance  was  awarded  to  de- 
fendant upon  the  discontinuance  of  the 
action  by  plaintiff,  and  defendant  was 
thereafter  awarded  the  damages  sustained 
by  him  from  the  obtaining  of  an  injunction 
by  plaintiff,  which  damages  the  referee 
found  to  consist  of  the  fees  of  the  defend- 
ant's attorney,  &c.,  for  services  in  removing 
said  injunction.  Upon  the  coming  in  of 
the  referee's  report  the  court  adjudged  that 
what  was  given  as  an  allowance  should  be 
applied  to  the  payment  of  the  damages  from 
the  injunction.  Held,  Error  ;  there  being 
nothing  in  the  order  for  the  allowance 
showing  such  an  inieni.—HoweU  v.  Miller, 
72. 

5.  Where  defendant  has  amended  his  answer 
upon  paying  costs  and  finally  succeeds  in 
the  cause,  he  cannot  tax  the  costs  so  paid 
against  plaintiff. — The  JSeneea  NaUan  of 
Indians  Y.  Hawley,  76. 

6.  Where  a  claim  disputed  bv  executors  is  re- 
ferred under  the  statute,  disbursements  to 
the  party  prevailing  on  the  reference  are  no 
longer  a  matter  of  right,  but  are  in  the  dis- 
cretion of  the  Co\xxi.—MiUer  v.  MUler  et  al., 
145. 

7.  Where  the  charter  of  defendant,  Ch.  150, 
Laws  of  1872,  provided  for  the  appoint- 
ment of  a  treasurer,  and  the  latter  made 
affidavit  that  he  was  the  chief  fiscal  officer 
of  the  city  and  that  the  claim  in  suit  had 
never  been  presented  to  him.  Held,  Under 
Code,  §3245,  that  plaintiff  was  not  en- 
titled to  costs,  although  he  had  presented 
his  claim  before  action  to  the  Mayor  and 
Common  Council,  who  had,  by  said  charter, 
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authority  to  adjust  the  same. — DrusA  ▼. 
The  Oity  of  Kingtton^  172. 

8.  The  general  rule  that  in  an  action  to  ob- 
tain the  construction  of  a  will  coats  will  be 
charged  upon  the  general  estate  if  the  will 
IB  so  drawn  as  to  create  doubt  and  render 
resort  to  a  court  necessary  or  advisable 
only  relates  to  a  question  affecting  the  ad- 
ministration of  the  entire  estate,  and  has 
no  application  to  a  case  in  which  a  par- 
ticular share  only  is  involved  in  doubt. — 
Oook  et  al.  v.  Munn  et  al,,  398. 

9.  In  an  action  brought  by  the  executors  to 
ascertain  who  is  entitled  to  a  particular 
share  of  an  estate,  making  the  persons 
claiming  such  share  defendants,  but  to 
which  the  other  persons  interested  in  the 
estate  are  not  parties,  onlv  the  costs  of 
the  executors  will  be  paid  out  of  the 
general  estate.  The  other  parties  must 
pay  their  own  costs  out  of  their  shares  of 
the  estate. — Id, 

10.  Where  defendant  proceeds  to  trial  without 
applying  for  security  for  costs  from  plain- 
tin,  he  thereby  waives  his  right  in  that  re- 
gard.— Fitznmmons  v.  Curley,  499, 

11.  To  compel  plaintiff  to  give  security  for 
costs  on  the  ground  of  non-residence,  it 
must  be  shown  that  when  the  action  was 
begun  he  was  a  person  residing  out  of  the 
State,  Code,  §  8268,  or  that  he  ceased  to  be 
a  resident  of  the  State  after  the  commence- 
ment of  the  action.    §  8269.— /({. 

See  Affbal,  18;  Attachment,  11;  Divobcb, 
7;  Executors,  2;  Tbubts,  4. 

COUNTERCLAIM. 

See  PjCBADma,  1. 

COUNTY  COURT. 

1.  On  a  new  trial  in  county  court  on  appeal 
from  a  justice's  judgment  the  case  should 
be  tried  on  the  issues  formed  in  the  jus- 
tice's court. — Becker  v.  Bamum,  94. 

COUNTY  TREASURER 
See  Taxation,  1. 

COVENANTS. 
See  Deeds,  6,  7;  Lease,  8,  5;  Mobtgage,  1. 

CREDITOR'S  ACTION. 

1.  Judgment  creditors  who  seek  by  their  com- 
plaint to  remove  a  fraudulent  obstruction 
must  show  that  such  removal  will  enable 
the  judgment  to  attach  upon  the  property, 
and  where  the  debtor  has  made  a  valid  gen- 
eral assignment  for  the  benefit  of  creditors 
the  assignee  should  be  joined  as  defendant 
to  the  complaint.— i^toe?*^  et  cU,  v.  Clinton 
et  al,,  191. 
Vol.  19— No.  25b, 


2.  When  a  mortgage  made  by  a  deceased  per- 
son in  his  lifetime  has  been  foreclosed  and 
a  judgment  of  deficiency  entered  against  his 
executors,  the  mortgagee  cannot  maintain 
an  action  against  grantees  of  sach  deceased 
person  to  set  aside  the  conveyances  to  them 
as  fraudulent  without  the  previous  issuance 
of  an  execution  on  his  deficiency  judgment 
against  said  executors,  although  such  ex- 
ecutors have  no  property  of  the  estate  in 
their  hands  out  of  which  such  execution 
could  be  satisfied. — lAchtenberg  v.  Herdl- 
felderetcU,,  884. 

8.  The  fact  that  the  property  sought  to  be 
reached  by  creditor's  bill  is  owned  by  the 
judgment  debtors  in  severalty  is  no  ground 
of  objection  to  joining  them  all  as  defend- 
Kat8,^Bradner  et  cU,  v.  Holland  et  al,,  868. 

4.  A  judgment  creditor,  an  execution  upon 
whose  judgment  has  been  issued  and  re- 
turned unsatisfied,  may  maintain  a  credi- 
tor's action  against  the  wife  of  his  ludgment 
debtor  to  recover  a  debt  owing  by  her  to 
him  for  services  pei-formed  by  him  in  her 
employment,  in  her  separate  business. — 
Kingman  v.  Frank  et  al.,  554. 

5.  It  seems  that  the  husband  himself,  or  his 
assignee,  could  maintain  an  action  against 
his  wife  to  recover  said  debt. — Id. 

See  Rbcbiyebs,  7. 

CRIMINAL  LAW. 

1.  Where  the  sentence  of  a  prisoner  is  alleged 
to  be  incorrect  the  remedy  is  by  appeal 
from  the  judgment  and  not  by  writ  of 
habeas  corpus.  Upon  such  appeal  the  ap- 
pellate court  can  correct  the  sentence  if 
erroneous. — The  People  ex  rel,  Dewe  v. 
KeUy,  205. 

2.  It. seems,  that  for  an  assault  in  the  third 
degree  the  prisoner  cannot  be  imprisoned 
in  a  State  prison,  but  must  be  sent  to  a 
penitentiary  or  county  jail. — Id, 

8.  Upon  the  trial  of  an  indictment  under 
§  817  of  the  Penal  Code  for  selling  obscene 
and  indecent  pictures,  the  question  as  to 
whether  the  pictures  are  indecent  and  ob- 
scene is  a  question  to  be  determined  by 
the  jury  from  an  inspection  of  the  pictures, 
as  one  person  is  as  competent  to  determine 
such  a  question  as  another. — The  People  v. 
MuUer,  256. 

4.  Upon  such  trial  the  exclusion  of  evidence 
of  the  sale  by  other  persons,  and  the  exhi- 
bition elsewhere  of  pictures  of  a  somewhat 
similar  character  is  proper,  as  such  evi- 
dence is  immaterial. — Id. 

5.  After  the  passage  of  Chap.  860,  Laws  of 
1882,  a  Court  of  Oyer  and  Terminer  con- 
stituted under  the  former  law  was  unau- 
thorized even  for  the  purpose  of  pronoun- 
cing sentence  on  atfirmance  of  a  conviction 
had  prior  to  the  passage  of  the  law  of  18^, 
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and  a  sentence  passed  by  a  court  so  consti- 
tuted is  invalid.— 2%(5  People  ▼.  Bork,  281. 

6.  The  provisions  of  §  962,  Code  Crim.  Pro., 
do  not  refer  to  the  organization  of  criminal 
courts,  but  to  the  procedure  therein. — Id. 

See  Afpeax,  18;  Arson;  Assault;  Consti- 
tutional Law,  4;  False  Prbtenceb; 
Forgery;  Murder  ;  Obscene  Pictures  ; 
Peculation. 

DAMAGES. 

See  CrviL  Damage  Act,  8;  Executors,  21; 
False  Imprisonment,  1;  Injunction,  4, 
5;  Lease  3-5,  7,  8;  Negligence,  19,  85; 
Practice,  20  ;  Railroads,  7. 

DECEIT.     ^ 

1.  In  an  action  to  recover  damages  for  fraud- 
ulent misrepresentations,  where  the  com- 
plaint charged  that  defendant  misrepre- 
sented that  his  father  and  principal,  in 
whose  name  the  goods  were  purchased,  was 
perfectly  solvent  and  would  pay  all  his  in- 
debtedness in  full,  but  that  most  of  his 
money  was  tied  up  for  the  moment  in  mar- 
gins advanced  to  bankers  for  carrying  stock, 
and  the  proof  at  the  trial  was  that  aefend- 
ant  represented  that  the  house  for  which 
he  acted  was  all  right  and  would  take  care 
of  its  contracts,  and  it  was  only  on  account 
of  the  rush  for  margins  made  on  the  part  of 
the  bankers  that  the  purchaser  was  pre- 
vented from  paying  at  once,  Beldt  That 
the  variance  between  the  misrepresentation 
charged  in  the  complaint  and  Uiat  ^own 
by  the  evidence  was  not  fatal,  and  as  the 
variance  was  not  shown  to  have  misled 
defendant  it  should  be  disregarded  under 
§  589  of  the  Code.— Oossler  et  cU,  v.  Liss- 
burger,  291. 

2.  To  sustain  an  action  for  damage  for  fraud- 
ulent misrepresentations  by  which  plaintiff 
was  induced  to  sell  goods  on  credit,  it  must 
appear  as  an  element  that  defendant  knew 
or  had  reason  to  believe  that  his  statements 
were  false,  or  defendant  must  have  falsely 
conveyed  the  impression  that  he  had  actual 
knowledge.  — Id. 

DEEDS. 

1.  A  deed  describing  the  lands  conveyed  as 
bordering  on  a  river  beginning  at  "low 
water  mark,"  thence  to  a  point  one  rod 
from  the  brink  of  the  river  ;  thence  by  dif- 
ferent courses  to  the  river,  and  as  it  winds 
and  turns  to  the  place  of  beginning,  does 
not  embrace  any  portion  of  the  river,  but 
only  lands  boraering  on  it.— Bloomingdale 
V.  Sherman,  80. 

2.  Where  at  the  time  of  conveying  land  by 
deed  there  are  fences  upon  the  premises, 
but  no  reference  is  made  to  them  as  monu- 
ments in  the  deed,  the  land  being  described 
by  metes  and  bounds  and  number  of  acres, 
the  courses  and  distances  and  quantity  as 


therein  given  will  control  in  determining 
the  rights  of  the  parties  under  the  convey- 
ance.— Babinson  v.  BobirMm,  188. 

8.  If  the  grantor  has  no  title  to  a  portion  of 
the  land  embraced  within  the  lines  of  the 
description,  the  grantee  may  recover  for  the 
deficiency  of  quantity  in  an  action  upon  the 
covenant  of  warranty. — Id. 

4.  Whether  simultaneous  conveyances  of 
lands  by  two  persons  to  each  other  were  in- 
tended as  sales,  for  money  or  aa  a  mere 
trade  or  exchange  of  lands  is  a  question  of 
fact  for  the  jury. — JStebbins  v.  Breese,  261. 

5.  A  statement  in  a  deed  of  a  sale  for  a 
named  consideration  duly  paid  is  an  admis- 
sion in  writing  by  the  grantor  and  prima 
faeie  evidence  that  the  premises  were  sold 
for  the  price  named,  and  that  he  had  been 
paid  such  sum  on  the  sale. — Id. 

6.  A  grantee  in  a  deed  who  has  never  ac- 
cepted it  or  exercised  any  acts  of  owner- 
ship over  the  property  conveyed  is  not 
bound  by  a  coventtnt  therein  to  pay  a  mort- 
gage on  such  property. — KeUyetal.  v.  Oeer, 

7.  A  husband  purchased  property  which  he 
caused  to  be  conveyed  to  his  wife  and  son 
subject  to  a  mortgage,  the  deed  containing 
a  covenant  to  assume  and  pay  siud  mort- 
gaffe.  The  wife  knew  nothing  of  the  deed, 
had  no  possession  or  control  of  the  prem- 
ises, and  received  none  of  the  rent.  She 
subsequently  joined  with  her  son  in  a  quit- 
claim deed.  Held,  That  she  did  not  thereby 
ratify  the  prior  transactions  and  was  not 
liable  on  the  covenant. — Id. 

8.  Where  premises  adjacent  to  a  road  were 
conveyed  by  the  owner  of  the  fee  by  the 
following  description  :  **  Beginning  at  the 
corner  formed  by  the  intersection  of  the 

.  easterly  line"  of  the  road  "with  the  nor- 
therly line"  of  another  street,  and  termi- 
nating "thence  along  the  easterly  line"  of 
said  road  to  the  place  of  beginning,  etc., 
HeJd,  That  the  land  conveyed  was  not 
bounded  by  the  centre  of  the  road,  but  by 
its  side,  and  that  a  different  intention  does 
not  appear  from  the  fact  that  the  deed  also 
designates  the  property  by  numbers  upon  a 
certain  map  which  represents  the  property 
ns  abutting  upon  the  road. — Mead  v.  mey, 
840. 

9.  A  condition  subsequent  in  a  deed  may  be 
excused  when  its  performance  becomes  im- 
possible by  the  act  of  the  party  for  whose 
benefit  it  is  created,  or  it  may  be  waived 
by  Uie  one  who  has  a  right  to  enforce  it.— 
Wheeler  v.  Jhinning  ei  al.,  380. 

10.  A  deed  from  the  city  of  New  York 
granting  land  under  water  extending  south- 
erly from  the  middle  of  Thirty-fourth 
street,  as  it  was  laid  out,  into  the  Hudson 
River,  on  a  certain  map  of  landb  under 
water,  and   extending  westerly  to  the  ex- 


Digitized  by 


Google 


INDEX. 


b96 


tenor  line  of  K  Y.  city,  as  it  was  laid  out 
on  said  map,  together  with  all  wharfage, 
etc.,  growing  from  that  part  of  the  exterior 
line  of  said  city  lying  on  the  westerly  side 
of  the  lands  so  granted,  contained  the  fol- 
lowing reservation  clauses:  "Saving  and 
reserving  from  and  out  of  the  hereby 
granted  premises  so  much  thereof  as  forms 
part  or  portions  of  the  Thirteenth  avenue 
and  Thirty -fourth  street,  for  the  uses  and 
purposes  of  public  streets,"  and  "  except- 
mg  such  wharfage,  etc. ,  to  grow  from  the 
westerly  end  of  the  bulkhead  in  front  of 
the  entire  width  of  the  i  part  of  Thirty- 
fourth  street  which  shall  be  and  hereby  is 
reserved  for  the  city  of  N.  Y."  Hdd,  That 
the  city  reserved  the  fee  of  the  lands  com- 
posing Thirty-fourth  street,  and  all  the 
wharfage  accruing  from  the  use  of  any  pier 
to  be  built  within  the  boundaries  of  Thirty- 
fourth  street,  and  the  right  to  use  the 
navigable  waters  on  the  south  side  of  such 
pier  until  the  same  should  be  lawfully  oc- 
cupied by  other  piers. — Coffin  v.  ScoUetal.^ 
413. 

11.  Where  the  erantor  in  1871  conveyed 
certain  premises  oy  full  covenant  warranty 
deed,  in  which  they  w6re  described  as 
bounded  by  the  side  of  Bloomingdale  road, 
which  had  been  before  and  then  was  legally 
closed  as  a  public  highway,  said  deed  also 
conveying  all  the  ri^t,  title  and  interest, 
if  any,  of  the  grantor,  in  so  much  of  the 
road  as  was  adjacent  to  the  premises,  and 
in  1880  an  award  for  damages  for  closing 
said  road  is  made,  said  award  is  the  prop- 
erty of  the  grantor  and  does  not  pass  under 
the  deed.— Atn^  v.  jTrusteea  of  St.  Patricias 
Cathedral,  501. 

See  Cloud  on  Title,  4,  5  ;  Contract,  4; 
Easement  ;  Estoppel,  1 ;  Executors,  10, 
11;  Pbaud,  2-4,  12,  18;  Trusts.  5. 

DEFENSE. 

See  Assessments,  4,  8 ;  Fire  Insurance,  8, 6; 
Life  Insurance,  6;  Sheriffs,  10;  Usage,  2. 

DEMURRER. 
See  Pleading,  7. 

DEPOSITIONS. 

1.  Under  the  Code  the  plaintiff  is  entitled  to 
an  order  for  the  examination  of  one  of  two 
defendants  to  prove  a  copartnership  be- 
tween the  latter. — Goldberg  v.  Roberts,  203. 

2.  An  order  for  the  examination  of  a  defend- 
ant before  trial  in  an  action  to  recover 
possession  of  goods  sold  to  defendants,  the 
sale  and  possession  of  which  are  alleged  to 
have  been  fraudulently  obtained  by  de- 
fendants, will  not  be  refused  upon  the 
ground  of  defendant's  privilege  when  the 
object  of  the  examination  is  to  ascertain 
the  quantity  of  goods  that  came  into  de- 
fendant's hands,  the  time  when  they  re- 


ceived the  same,  the  time  of  making  the 
sale  and  delivery  of  the  same  by  them  to 
another  party,  and  the  quantity  delivered 
to  him,  &c. — The  Davenport  Qlucote  Co.  v. 
Tauisigetat.,  828. 

8.  The  fact  that  questions  may  be  put  on 
such  an  examination  which  the  defendant 
may  be  privileged  from  answering  is  not  a 
reason  for  holding  that  he  cannot  be  ex- 
amined at  all. — Id, 

4.  Section  872,  Code  Civ.  Pro.,  does  not  sanc- 
tion the  granting  of  an  order  before  the 
commencement  of  an  action  for  the  exami- 
nation of  the  defendant  in  an  expected  ac- 
tion when  such  examination  is  professedly 
sought  for  the  purpose  of  securing  infor- 
mation upon  which  a  complaint  against  him 
might  be  framed,  and  when  there  is  no  ob- 
stacle in  the  way  of  the  plaintiffs  in  such 
expected  action  immediately  commencing 
it,  and  no  necessity  is  shown  for  taking  the 
examination  of  the  expected  defendant  in 
order  to  perpetuate  his  testimony. — In  re 
Morris  et  aX,  v.  Mattheios,  875. 

5.  The  provisions  of  §  880  of  the  Code,  re- 
quiring that  the  depositions  of  a  party  ex- 
amined before  trial  shall,  when  completed, 
be  carefully  read  and  subscribed  by  the  per- 
son examined  and  certified  by  the  judge  or 
referee  taking  it,  and  also  within  ten  days 
thereafter  be  filed  in  the  office  of  the  clerk, 
is  a  provision  for  the  benefit,  so  far  as  the 
requirement  that  the  deposition  shall  be 
filed,  of  the  party  examined,  and  the  pro- 
vision requiring  the  deposition  to  be  filed 
may  be  waived  by  the  party  examined,  and 
is  waived  by  his  accepting  and  assent- 
ing to  a  stipulation  leaving  the  examination 
open  for  bis  further  cross-examination  on 
two  days*  notice  to  the  opposite  party. 
And  it  is  error  for  the  trial  court  under 
such  circumstances  to  exclude  the  deposi- 
tion as  evidence  for  the  reason  that  the 
same  was  not  filed  in  the  office  of  the  clerk 
under  the  provisions  of  §  880  of  the  Code, 
supra.— Mayer  et  dl,  v.  Ehrltch  et  al.,  376. 

6.  An  order  to  authorize  an  order  for  the  ex- 
amination of  a  party  before  trial,  under  §5 
870  of  Code,  an  affidavit  must  be  presented 
showing  the  facts  making  the  testimony 
material  and  necessary  for  the  party  mak- 
ing the  application.  An  affidavit  stating 
that  the  testimony  of  such  party  "is  ma- 
terial and  necessary  to  deponent  for  the 
prosecution  of  this  action,  and  in  order  to 
avoid  the  deponent's  being  surprised  on  the 
trial  of  this  action  by  unexpected  testi- 
mony '*  from  the  said  party,  is  insufficient. 
—  Wallace  y   Wallaee,  ^m. 

7.  The  rule  applicable  to  the  granting  of  an 
examination  of  a  party  before  trial  in  a 
case  involving  matters  which  might  %  abject 
the  party  examined  to  a  criminal  prosecu- 
tion is,  that  where  it  clearly  appears  that 
the  only  material  evidence  in  the  case  that 
can  be  called  out  from  the  party  sought  to 
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be  examined  beneficial  to  the  other  party 
must  of  necessity  tend  to  establish  his 
criminal  guilt  the  Court  will  not  require  ex- 
amination before  trial,  but  where  it  appears 
that  any  testimony  material  to  the  case 
may  be  given  which  has  not  of  necessity 
that  tendency  the  examination  may  be  bad, 
leaving  the  party  to  assert  his  privilege  if 
he  chooses  not  to  answer  such  questions  as 
have  that  tendency.— rA«  Meehanieal  Orgui- 
netU  Co,  V.  Hayrhes  et  cU.,  585. 

8.  In  an  action  in  which  several  of  the  defend- 
ants are  charged  with  having  obtained 
property  by  means  of  a  fraudulent  con- 
spiracy, an  examination  before  trial  of 
a  defendant  to  whom  it  is  alleged  that  such 
property  was  transferred  with  notice  or 
knowledge  of  such  conspiracy,  and  without 
consideration,  as  to  such  notice  or  knowl- 
edge and  the  consideration  paid  by  him,  is 
proper.— /d. 

9.  Section  910  of  the  Code  of  Civ.  Pro., 
merely  permits  the  court,  on  motion,  to 
suppress  the  deposition  of  a  witness  for  cer- 
tain reasons,  and  does  not  require  it  to  do 
so  when  the  personal  attendance  of  the  wit- 
ness can  be  secured,  and  it  contemplates  a 
special  motion  for  that  purpose,  in  the  hear- 
ing of  which  all  the  facts  may  be  brought 
beiore  and  considered  by  the  court,  and 
does  not  permit  the  party  to  proceed  to  the 
trial,  and  then,  for  the  first  time,  present 
the  application  as  a  legal  point  to  be  ruled 
upon  in  the  course  of  ue  nearing. — Hedges 
v.  WiUiams,6^. 

10.  A  deposition  taken  conditionally  within 
the  State  cannot  be  read  if  the  personal  at- 
tendance of  the  witness  can  be  secured, 
while  a  deposition  taken  out  of  the  State 
can  be  read  under  such  circumstances,  un- 
less it  has  been  suppressed  by  an  order 
made  for  that  purpose.— /d 

DISCONTINUANCE. 
See  Excise,  1,2. 

DISCOVERY. 

1  In  an  action  brought  by  a  principal  against 
his  agent  for  an  accounting  of  the  transac- 
tions of  the  agency,  where  the  principal 
has  kept  no  account  of  such  transactions 
but  relied  upon  those  of  the  agent,  and  al- 
leges that  he  has  been  defrauded  by  such 
agent,  and  where  the  relation  of  agency 
was  of  such  a  character  as  rendered  it  the 
duty  of  the  agent  to  keep  accounts  of  the 
transactions  of  the  agency,  a  discovery  of 
the  books  of  the  agent  will  be  ordered  to 
enable  plaintiff  to  prepare  for  trial.— 2>ttjr 
V.  Sutehineon  et  al.,  20. 

2.  When  the  accounts  for  the  discovery  of 
which  an  application  is  made  are  of  exten- 
sive transactions  and  time  is  necessary  for 
their  examination  and  consideration  and 
the  proper  preparation  of  the  case  for  trial. 


the  fact  that  the  boolLS  containing  them  can 
be  procured  at  the  trial  by  means  of  a  fti6- 
pcma  duaee  tecum  will  not  defeat  the  appli- 
cation for  a  discovery. — Id. 

8.  The  fact  that  a  discovery  of  the  agent's 
books  may  establish  the  fact  that  he 
has  been  guilty  of  misconduct  in  his  deal- 
ings with  his  principal  is  no  answer  to  an 
application  for  such  a  discovery. — Id. 

DISORDERLY  PERSONS. 

1.  Certiorari  is  the  proper  mode  of  review  of 
the  decision  of  a  magistrate  in  a  proceeding 
against  a  disorderly  person  for  abandoning 
his  wife,  under  §  899  of  the  Code  of  Crim- 
inal Procedure. — The  People  ex  rel.  Seherer 
V.  Walth,  511. 

2.  Such  a  proceeding  is  not  a  criminal  action 
as  defined  in  that  Code,  and  the  Justice  be- 
fore whom  it  is  brought  sits  as  a  magistrate 
and  not  as  a  Court  of  Special  Sessions.  No 
appeal  is  given  in  such  proceedings. — Id. 

8.  On  the  hearing,  the  fact  that  the  wife  left 
the  husband's  domicil  is  not  decisive  of 
the  question  of  abandonment,  but  the  wife 
may  show  that  she  had  reasonable  cause  to 
leave,  and  if  it  appears  that  it  was  unsafe 
for  her  to  remain  in  the  house  with  him, 
because  she  was  in  imminent  danger  of 
suffering  personal  violence  at  his  hands, 
her  case  is  made  out,  and  it  is  therefore  er- 
ror on  the  part  of  the  magistrate  to  exclude 

•  such  testimony. — Id. 

See  UNDBRTAKINa,  6. 

DIVORCE. 

1.  A  party  in  default  may  be  punished  for 
contempt  for  failure  to  pay  alimony  adjudg- 
ed by  a  decree  of  divorce,  but  as  a  founda- 
tion to  such  application  the  party  in  default 
should  be  served  with  a  certified  copy  of 
the  decree  and  payment  of  the  alimony  de- 
manded.—^ycA:»kin  V.  Rydkman,  41. 

2.  Execution  cannot  properly  issue  to  recover 
alimony  decreed  to  be  paid  by  a  judgment 
in  an  action  for  divorce,  but  can  only  issue 
for  costs  of  the  action.7—ic{. 

8.  Charges  of  adultery  on  the  part  of  the  de- 
fendant have  no  place  in  a  complaint  which 
prays  for  a  decree  of  separation  and  will 
be  stricken  out  on  motion. — AUen  v.  Al- 
len, 212. 

4.  Allegations  in  such  a  complai nt  of  frequent 
intoxication  and  of  filthy  habits  on  the  part 
of  defendant  are  appropriate  to  the  cbar^ 
of  cruel  and  inhuman  treatment  and  will 
not  be  stricken  out — Id. 

5.  An  allegation  in  such  a  complaint  that  de- 
fendant had  appropriated  about  $8,000 
worth  of  property  belong ng  to  plaintiif 
and  refuses  to  return  it  is  appropriate  to 
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the  question  of  the  amount  of  alimony  and 
will  not  be  stricken  out.— /d. 

6.  A  third  person,  not  a  party  to  a  divorce 
suit,  cannot  intervene  or  apply  by  petition 
to  have  the  decree  granted  in  such  suit  va- 
cated on  the  ground  that  it  was  coUusively 
and  fradulently  obtAined,— Simmons  y. Sim- 
mons, 284. 

7.  On  the  dismi&sal  of  such  a  petition  the 
court  may  impose  costs  against  the  petition- 
er, although  it  may  finally  be  held  that  the 
court  was  without  jurisdiction  of  the  sub- 
ject matter  ;  but  it  has  no  authority  to  im- 
pose upon  the  petitioner  the  payment  of  a 
specific  sum  in  gross  as  compensation  to 
the  opposing  party  for  disbursements  and 
counsel  fees. — Id. 

8.  Where  all  the  facts  upon  which  plaintiff's 
right  of  action  for  a  limited  divorce  is 
based  are  denied  and  the  preponderance 
seems  to  be  in  favor  of  defendant,  the 
husband,  the  court  should  not  award  ali- 
mony pendente  lite  without  at  least  send- 
ing the  matter  to  a  referee  to  determine  as 
to  the  disputed  facts,  but  the  granting  of 
counsel  fee  is  proper,  it  satisfactorily  ap- 
pearing that  plaintiff  is  without  means  to 
prosecute  her  action. — Brennan  v.  Bren- 
nan,  842. 

See  Contempt,  8-10. 

DOWER. 

1.  The  filing,  in  an  action  for  the  admeasure- 
ment of  dower  or  for  a  sale  of  the  premises" 
and  the  awarding  of  a  gross  sum  in  lieu 
thereof,  of  a  consent  in  writing  to  receive  a 
gross  sum  in  lieu  of  dower,  etc.,  pursuant 
to  the  statute,  does  not  give  the  plaintiff 
such  a  vested  right  in  such  unascertained 
sum  that,  in  the  event  of  her  death  before 
the  entry  in  the  action  of  an  interlocutory 
judgment  determining  her  right  of  dower 
and  adjudging  a  sale  of  the  premises,  the 
suit  can  be  carried  on  by  her  personal  rep- 
resentatives to  ascertain  the  amount  of  and 
to  recover  such  sum.  In  such  a  case  the 
action  abates  on  the  death  of  the  widow. — 
McKeon  et  al  v.  FisK  403. 

%.  It  seems  that  the  action  might  survive  if 
the  right  of  dower  had  been  determined 
and  a  sale  of  the  premises  adjudged  before 
the  death  of  the  plaintiff. — Id. 

3.  When  a  man  who  has  been  previously  mar- 
ried, but  who  has  not  heard  for  five  succes- 
tive  years  that  his  wife  is  living,  maiTies  a 
second  time,  and  it  is  subsequently  discov- 
ered that  his  first  wife  was  living  at  the 
time  of  his  second  marriage,  and,  in  an  ac- 
tion brought  for  that  purpose,  sucli  second 
marriage  is  decreed  to  be  void  from  the 
time  of  entenng  the  decree,  and  the  man 
subsequently  dies,  his  second  wife  is  enti- 
tled to  dower  in  the  real  estate  of  which  he 
was  seized  at  the  time  between  his  second 
marriage  and  the  entry  of  the  decree  de- 
claring it  void. — Price  v.  Price,  427. 


4.  It  is  only  where  the  decree  annuls  the  mar- 
riage from  its  solemnization  that  it  is  at- 
tended with  the  effect  of  depriving  the  wife 
of  her  right  to  dower  in  the  property  owned 
by  her  husband  during  the  existence  and 
continuance  of  the  marriage. — Id. 

5.  Cases  may  arise  under  the  law  as  it  is  now 
administered  in  this  State  where  two  or 
more  persons  may  be  entitled  to  dower  in 
the  same  estate. — id. 

See  Wills,  41. 

DRAFTS. 

1.  An  order  drawn  by  a  contractor  on  the 
owner  of  the  building,  payable  when  cer- 
tain work  is  completed,  and  accepted  by 
such  owner,  is  not  a  bill  of  exchange,  but 
only  operates  as  an  assignment  of  what 
would  become  due  to  the  contractor,  or  as 
a  contract  on  the  part  of  the  owner  to  pay 
the  sums  mentioned  in  the  order  and  on  the 
terms  specified.— Dt/J^W  v.  Johnston,  254. 

2.  Before  the  spttcifled  work  was  completed 
the  contractor  became  unable  to  perform, 
and  the  contract  was  cancelled.  Held,  That 
as  to  the  payments  which  were  to  be  made 
after  such  work  was  completed  the  order 
never  operated  as  an  assignment,  and  that 
defendant,  the  owner,  lost  no  right  by  can- 
celling the  contract. — Id. 

DRAINAGE. 

1.  The  power  to  remove  a  commissioner  ap- 
pointed by  a  county  judge  under  chap. 
888,  Laws  of  1869,  as  amended  by  chap. 
808,  Laws  of  1871,  for  good  cause  shown  is 
incident  to  the  power  of  appointment. — In 
re  petition  of  Vnderhill,  282. 

See  Nuisance. 

EASEMENT. 

1.  One  H.  granted  certain  lands  to  defend- 
ant's grantor,  together  with  the  exclusive 
right  to  take  ice  from  H.'s  pond  and  the 
right  of  access  for  that  purpose  to  and 
from  the  pond,  in  consideration  whereof 
A.  was  to  furnish  H.  and  his  grantees  all 
the  ice  necessary  for  thdir  family  use. 
Held,  That  the  right  to  take  the  ice  was  an 
easement  attached  to  the  dominant  estate 
and  appurtenant  thereto,  and  would  pass 
under  a  deed  transferring  the  land  with 
its  appurtenances,  and  that  H.  and  his 
grantees  had  no  right  to  destroy  the  dam  or 
prevent  its  necessary  repair. — Huntington 
V.  Asher,  619. 

EJECTMENT. 

1.  A  defendant  in  ejectment  cannot  recover 
for  improvements  made  by  him  after  ex- 
press notice  of  plaintiff's  claim  and  after  he 
has  claimed  to  hold  in  exclusion  of  it. — 
Henderson  ▼.  Scott,  256. 
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2.  Conveyance  of  the  whole  premises  by  a 
tenant  in  common  of  a  portion  thereof  to  a 
erantee  who  claimed  to  own  the  whole  un- 
der that  deed,  was  an  ouster  of  plaintiff, 
who  claims  one  undivided  seventh.— /d. 

8.  The  plaintiff  in  whose  favor  judgment  in 
ejectment  was  rendered  went  into  posses- 
sion of  the  premises,  and  said  judgment 
was  affirmed  by  the  General  Term.  After- 
wards the  Court  of  Appeals  reversed  the 
judgment  and  ordered  the  complaint  to  be 
dismissed,  and  such  judgment  was  made  the 
judgment  of  this  court,  but  no  provision 
was  made  therein  for  restitution.  HM, 
That  it  was  within  the  general  power  of  the 
Special  Term  to  issue  a  writ  of  possession. — 
CarleUm  v.  The  May<yr,  ^,,  of  N.  F.,  854. 

See  Stat,  8. 

ELECTIONS. 
See  CoNBTiTUTiONAL  Law,  9. 

EMBEZZLEMENT. 
See  Guardians,  8. 

EMINENT  DOMAIN. 

1.  The  taking  of  private  property  for  private 

{>urpo8es  cannot  be  authorized  even  by 
egislative  act,  and  the  fact  that  the  use 
intended  of  the  structures  to  be  built  on  the 
property  will  tend  incidentally  to  benefit 
the  public  by  affording  additional  accom- 
modation for  business,  commerce,  &c.,  is 
not  sufficient  to  bring  the  case  within  the 
operation  of  the  right  of  eminent  domain 
so  long  as  the  structures  are  to  remain  under 
private  ownership  and  control  and  no  right 
to  their  use  or  management  is  conferred  on 
the  public . — In  re  appliccUion  of  the  Eureka 
Basin  Warehouse,  dbe.,  Co,,  179. 

2.  The  court  will  inquire  into  the*  regularity 
of  the  proceeding  leading  to  even  the  second 
report  of  commissioners,  and  will  set  such 
report  aside  for  fraud  or  misconduct. — In 

*reapplicaiumoftheB.,Jf.  Y.  dP.RR,  Co. 
V.  Mcintosh,  189. 

8.  Certain  acts  of  commissioners  held  irreg- 
ular, and  their  report  set  aside. — Id, 

4.  Plaintiff's  land  was  taken  by  the  State  for 
a  canal,  the  benefits  conferred  on  the 
owners  being  estimated  by  the  appraisers 
to  exceed  the  damages  sustained.  Subse- 
quently the  State  released  said  lands  to  the 
city  of  B. ,  and  authorized  it  to  use  the  same 
as  a  public  street.  This  was  done,  plaint- 
iffs being  compelled  to  pay  large  assess- 
ments and  their  remaining  property  being 
damaged  by  the  improvement.  Hdd,  That 
plaintiffs  were  concluded  by  the  appraisal 
made  and  that  the  State  was  not  liable  for 
damages  alleged  to  have  been  sustained  by 
reason  of  the  abandonment  of  the  canal ; 
that  its  release  to  the  city  was  only  of  such 


title   or  interest   as  the  State  had  in  the 
premises.— W%i^n<^  el  al,Y.  The  State,  828. 

5.  The  estate  acquired  by  the  village  under 
proceedings  to  take  lands  instituted  pursu- 
ant to  Chap.  101,  Laws  of  1881,  as  amended 
in  1882,  is  a  fee  in  the  land  so  taken. — Inre 
appUcaUon  of  the  Water  Commissioner$  of 
Amsierdam,  861. 

6.  In  such  proceedings  the  commissioners  re- 
jected evidence  offered  to  show  the  fair 
market  value  of  the  remainder  of  the 
owner's  farm  after  the  strip  described  was 
taken  therefrom,  and  allowed  evidence  as  to 
the  value  thereof  after  taking  therefrom  the 
permanent  right  or  easement  to  enter  upon 
said  strip  to  lay  conduit  and  to  enter  there- 
on to  make  repairs.    Beld,  Error. — Id. 

See  CoNBTiTUTiOHAL  Law,  7,  Railsoadb,  8, 

9;   VlLLAGBS. 

ESTOPPEL. 

1.  One  Dorman  in  1861  made  a  general  assign- 
ment and  made  plaintiff  a  preferred 
creditor.  The  assignee,  as  such,  paid  out 
more  money  than  the  value  of  the  real  and 
personal  estate  and  paid  all  D.'s  debts  ex- 
cept plaintiff's.  The  assignee  took  posses- 
sion of  the  real  estate  and  remained  in  pos- 
session until  1878.  In  1876  he  deeded  the 
real  estate  to  the  defendant  Bell,  to  whom 
he  was  indebted.  Plaintiff  knew  this  con- 
veyance was  to  be  made,  and  was  present 
when  it  was  made,  but  made  no  objection 
and  asserted  no  claim.  She  had  lived  on 
the  premises  from  1865  to  1878,  and  was  re- 
lated to  Beller  and  Dorman.  In  an  action 
by  her  to  assert  her  claim  ss  a  preferred 
creditor  and  to  have  said  deed  set  aside, 
Eeld,  That  she  was  estopped. — FUnt  v. 
BeUetaZ,,  2^7, 

3.  Defendant,  a  married  woman,  was  accom- 
modation endorser  on  a  note  which  plaint- 
iff purchased  in  reliance  upon  answers  in 
writing  made  by  her  to  questions  pro- 
pounded, in  which  she  stated  that  if  the 
note  was  not  paid  she  considered  it  incum- 
bent on  her  to  pay  the  same,  and  that  her 
private  estate  was  bound  therefor.  Hdd, 
That  the  answers  amounted  to  an  agree- 
ment, binding  on  her  separate  estate, 
which  estopped  her  from  denying  that  her 
separate  estate  was  bound. — Snowies  v. 
Toone,  622. 

See  Accord;  Excise,  2  ;  Fibe  Inbusakcb,  8 ; 
Trusts,  8;  Yxllagbs,  6. 

EVIDENCE. 

1.  Mere  charges  or  accusations  or  even  in- 
dictments against  a  witness  cannot  be  in- 
quired into  for  the  purpose  of  discrediting 
him,  but  the  inquiries  must  be  as  to  specific 
facts  which  tend  to  discredit  him  or  im- 
peach his  moral  character. — The  People  y. 
Irving,  7. 
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2.  In  an  action  brought  by  one  claiming  title 
to  goods  through  a  transfer  from  a  deceased 
person  agamst  a  sheriff  who  has  levied  on 
the  goods  by  virtue  of  an  execution  a^inst 
deceased,  the  plaintiff  cannot  testify  in  his 
own  behalf  as  to  what  took  place  between 
himself  and  deceased  at  the  time  of  the 
transfer. — Taylor  v.  Mddrum,  25. 

8.  The  reception  m  evidence  against  a  party 
to  a  civil  action  of  an  answer  given  by 
him  upon  examination  in  supplementary 
proceedings,  Held,  No  error.  —  Baker  v. 
McLoughUn  et  al,  29. 

4.  A  party  may  contradict  the  statements  of 
his  own  witnesses  as  to  particular  facts. — 
Id, 

5.  The  orinnal  summons  may  be  received  to 
supply  defects  in  a  justice's  docket. — Id. 

6.  In  an  action  of  foreclosure  where  the  de- 
fence was  usury,  defendant's  agent  was 
allowed  to  testify  to  a  conversation  between 
himself  and  defendant  prior  to  the  loan,  in 
the  absence  of  plaintiff,  tending  to  show 
that  defendant  contemplated  making  an 
usurious  transaction.  Hdd,  Error.— C?M(i- 
deback  V.  Sherman  et  cU.,  86. 

7.  Evidence  as  to  what  took  place  between 
plaintiff  and  defendant's  agent  while  the 
latter  was  engaged  in  the  execution  of  his 
agency  was  onered  on  the  question  of  usury 
and  excluded.     Held,  Error.— Jei. 

8.  A  mere  averment  in  an  answer  that  a  cer- 
tain person,  who  is  not  a  party  to  the  ac- 
tion, IS  interested  in  the  result  is  not  suf- 
ficent  to  make  such  person  an  incompetent 
witness  as  to  transactions  with  a  deceased 
party  under  §  829.  Code  of  Civil  Proce- 
dure.—TFJZftm  V.  Munnoz,  76. 

9.  The  opinion  of  a  witness  as  to  a  person's 
financial  standing  is  inadmissible ;  the 
facts  must  be  shown. — York  v.  The  People, 
104. 

10.  In  an  action  upon  a  promissory  note 
against  the  personal  representative  of  the 
maker  the  testimony  of  plaintiff  as  to  why 
he  borrowed  money  of  deceased  instead  of 
asking  for  it  as  a  payment  on  the  note  re- 
lates to  a  personal  transaction  within  §  829, 
and  is  not  rendered  admissible  by  the  intro- 
duction in  evidence  of  the  testimony  of 
deceased  in  another  action  which  does  not 
refer  to  said  loan. —  Wood  v.  Holmes,  121. 

11.  In  an  action  by  attorneys  to  recover  for 
services  the  defense  was  that  defendant  was 
not  to  pay  except  in  case  of  success  and 
proof  of  a  conversation  to  that  effect  with 
one  of  the  plaintiffs  was  given.  Plaintiffs 
offered  to  prove  that  the  other  plaintiff 
was  a  partner  and  that  no  such  conversation 
took  place,  which  offer  was  rejected.  Held, 
'ETTOT.^-Judd  et  al.  v.  Buskin,  123. 

12.  A  party  is  not  bound  to  interrupt  the  ex- 


amination of  a  witness  as  to  a  material  mat- 
ter on  a  mere  suspicion  that  a  witness  is  de- 
barred by  his  position  from  testifying,  but 
if  on  cross-examination  It  appears  that  the 
witness  is  incompetent  a  motion  to  strike 
out  the  objectionable  testimony  may  be 
made. — Loveridge  v.  Hill  et  al.,  175. 

18.  One  P.  testified  to  certain  declarations 
made  by  defendant.  On  cross-examination 
it  appeared  that  they  were  made  to  P.  as 
counsel.  Held,  That  they  constituted  a 
privileged  communication  as  to  which  P. 
was  debarred  from  testifying  and  that  re- 
fusal to  strike  out  his  evidence  was  errone- 
ous.— Id. 

14.  A  party  who  cross-examines  a  witness  on 
a  collateral  and  immaterial  issue  is  bound 
by  the  answer  of  the  witness  and  cannot 
afterwards  call  witnesses  to  contradict  him 
on  such  issue. — Hiltley  v.  Palmer  et  al.,  209. 

15.  On  a  trial  for  murder  where  the  defence 
was  insanity  certain  papers  showing  the 
prisoner's  motives  for  the  crime  were  in- 
troduced in  evidence.  It  was  proved  that 
these  papers  were  found  en  the  prisoner's 
person  when  arrested,  and  that  he  declared 
that  he  wrote  them  for  the  purpose  of  hav- 
ing them  found  in  case  he  was  arrested. 
Held,  An  abundant  identification  of  the 
papers.— 2^«  People  v.  Jefferson,  217. 

16.  The  answer  set  up  as  a  counterclaim  an 
account  against  plaintiff's  father,  which,  it 
was  alleged,  plaintiff  had  agreed  to  pay  in 
consideration  uf  the  conveyance  of  certain 
property  by  the  other  heirs.  Held,  That 
defendant  was  not  an  incompetent  witness 
under  g  829  of  the  Code  to  prove  such  in- 
debtedness.—>SfopA«7M  V.  OomeU,  806. 

17.  The  question  as  to  whether  a  claim  is 
barred  by  the  statute  of  limitations  is  not 
to  be  passed  upon  in  receiving  or  rejecting 
evidence  to  establish  the  original  existence 
of  the  claim. — Id. 

18.  In  an  action  brought  against  the  execu- 
tors of  a  deceased  person  to  recover  the 
proceeds  of  certain  bonds  alleged  to  have 
been  deposited  with  such  deceased  person 
in  his  lifetime  for  the  benefit  of  plaintiff, 
the  plaintiff  is  prohibited  by  |  829  of  the 
Code  of  Civ.  Pro.  from  testifying  in  her 
own  behalf  to  facts  showing  the  delivery 
by  her  of  such  bonds  to  the  said  deceased 
person. — Price  v.  Price  et  al.,  381. 

19.  Under  said  section  the  plaintiff  in  such 
an  action  is  precluded  from  testifying  in 
her  own  behalf  to  a  conversation  taking 
place  in  her  presence  between  the  deceased 
and  a  third  person  and  especially  if  she 
participated  in  any  part  of  such  conversa- 
tion.— Id. 

20.  In  an  action  on  a  promissory  note  the 
borrower  testified  that  the  loan  was  pro- 
cured from  plaintiff  through  the  agency  of 
S.,  and  testified  to  conversations  occurring 
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between  himself  and  S.  at  the  time  of  pro- 
curing the  loan.  Plaintiff  subsequently 
testified  that  the  transaction  took  place 
directly  between  the  borrower  and  herself, 
and  thereupon  the  evidence  of  the  conver- 
sations between  the  former  and  S.  were 
stricken  out  by  the  referee  before  whom 
the  action  was  tried  as  not  having  been 
connected  with  plaintiff.  Held,  Error. — 
ScheU  V.  Gockcroft,  377. 

21.  In  an  action  upon  a  firm  note  evidence  as 
to  what  entries  the  bookkeeper  made  in  re- 
lation to  the  loan  or  his  opinion  as  to  what 
he  would  have  entered  had  he  understood 
the  transaction  differently  are  immaterial. 
—  Williaim  v.  Burton  et  al.,  399. 

22.  In  an  action  to  recover  money  paid  to 
persons  employed  by  plaintiffs,  under  the 
authoiity  of  defendant,  to  perform  work 
for  the  latter,  the  bills  furnished  by  such 
persons  and  paid  by  plaintiffs  are  compe- 
tent evidence  to  show  the  amounts  alleged 
to  have  been  paid  out  by  plaintiffs. — 
Kedian  et  al.  v.  Hoyt,  406. 

23.  A  stipulation  that  either  party  may  read 
the  testimony  of  the  witnesses  given  in  a 
former  action  with  the  same  effect  as 
though  they  were  personally  present  and 
examined  applies  only  to  such  testimony 
as  is  competent  and  material  to  the  issues 
in  the  second  action. — (Jnrwood  v.  The  N. 
T.  a  AH.  RUB.  Co.,  416. 

24.  A  physician  is  not  allowed  to  disclose  in- 
formation acquired  while  attending  a  pa- 
tient professionally. — Ferguson  v.  27ie  Mas- 
sachusetts Mut.  Life  Ins.  Co. .  424. 

25.  Where  a  party  is  examined  in  his  own  be- 
half in  respect  to  a  transaction  with  a  de- 
ceased party  the  adverse  party  is  permitted 
to  testify  concerning  the  same  transaction 
under  §  829  of  the  Code,  not  only  as  to 
that  part  of  the  transaction  so  testified  to, 
but  as  to  any  fact  concerning  such  trans- 
action.— Kelley  v.  Burroughs,  478. 

26.  A  letter  written  long  after  a  transaction, 
stating  the  facts  relating  to  it  and  the 
agreement  of  the  parties,  is  a  mere  declara- 
tion of  the  writer  in  his  own  behalf,  and  is 
not  admissible.  The  silence  of  the  partv 
addressed  cannot  be  considered  as  an  ad- 
mission of  the  truth  of  the  statements  in 
the  letter. —Learned  v.  Tillotson,  545. 

See  Agency,  2,  3;  Arson,  2;  Assault,  1,  3, 
7;  Cloud  on  Title,  5;  Contempt,  6;  Con- 
tract, 12,  19,  21;  Conversion,  4,  5;  Cor- 
porations, 8,  13  14;  Criminal  Law,  3, 
4;  Deeds,  5;  Depositions;  Disorderly 
Persons,  3;  Eminent  Domain,  6;  For- 
gery, 2;  Fralt),  17;  LEASE,  5;  Life  In- 
surance. 6;  Negligence,  2,  19,  21-23,  31; 
Negotiable  Paper,  1,  6;  Partnership, 
4,  9,  11;  Pleading,  20;  Sheriffs,  9; 
Slander;  Trespass,  2,  5;  Trustees,  2; 
Wills,  15. 


:  EXCISE. 

1.  An  Overseer  of  the  Poor  has  the  right  to 
make  a  motion  to  discontinue  a  proceeding 
brought  by  others  in  his  name  to  recover 
penalties  for  violation  of  the  excise  law. — 
Badgers  v.  Coyle  et  al.,  120. 

2.  Where  complaint  is  made  to  the  overseer 
of  violations  of  the  excise  law  accompanied 
by  the  proofs  thereof,  and  he  refuses  to 
bring  the  necessary  actions  or  examine  the 
proofs,  he  thereby  waives  the  production  of 
further  proofs,  and  is  estopped  from  ques- 
tioning the  sufficiency  of  the  complaint  or 
proofs,  and  his  motion  to  discontinue  a 
suit  brought  by  the  complainants  in  his 
name  should  be  denied.  —Id. 

3.  Evidence  that  liquors  were  sold  in  a  build- 
ing owned  by  defendant  is  insufiScient  to 
establish  a  cause  of  action  for  violation  of 
the  excise  law  where  it  appears  that  the 
store  in  the  building  was  carried  on  by  de- 
fendant's son,  who  sold  the  liquor,  and  it 
does  not  appear  that*  defendant  had  any 
interest  in  the  store  or  that  the  son  acted  as 
his  agent.  —Ripley  et  al.  v.  Li^,  165. 

EXECUTION. 

1.  When  a  chattel  mortgage  reserves  a  right 
of  possession  to  the  mortgagor  until  de- 
mand of  the  debt  secured,  such  mortgagor 
has  an  interest  in  the  chattels  which  may 
be  levied  on  and  sold. — Lyman  et  al.  v. 
Botce,  22. 

2.  An  attorney  who  has  issued  an  execution 
has  no  right  to  countermand  it  after  a  sale 
of  real  property  has  been  made  under  it  but 
before  a  certificate  of  sale  has  been  issued 
to  the  purchaser. — Thomas  et  al.  v.  Bogert 
et  al.  396. 

3.  A  general  execution  issued  on  a  judgment 
in  an  action  in  which  an  attachment  has 
been  granted  is  voidable  only,  and  the 
judgment  debtor  alone  is  entitled  to  take 
advantage  of  the  defect. — Id. 

4.  When  real  property  is  struck  off  to  a  pur- 
chaser on  an  execution  sale  the  sale  is  com- 
plete, and  the  ri^ht  of  the  judgment  debtor 
to  redeem  sprmgs  immediately  into  ex- 
istence.— Id. 

5.  Where  the  complaint  alleg:es  a  breach  of  a 
contract,  and  as  a  conclusion  thereto  the 
conversion  of  the  property  forming  the  sub- 
ject of  the  contract,  and  judgment  is  taken 
in  default  of  appearance,  the  findings  fol- 
lowing the  complaint,  no  execution  against 
the  person  can  issue,  an  order  of  arrest  not 
having  been  obtained. — Slierwood  v.  Pierce, 
503. 

6.  Or  it  may  be  held  that  the  allegation  as  to 
conversion  is  mere  surplusage,  and  the  ac- 
tion is  to  be  deemed  one  not  authorizing  a 
judgment  upon  which  an  execution  against 
the  person  can  issue. — Id, 
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7.  In  an  action  on  contract  in  the  district 
courts  of  New  York  City,  where  an  order 
of  arrest  upon  facts  extrinsic  to  the  cause  of 
action,  and  shown  by  affidavits,  has  been 
granted  and  has  not  been  vacated,  plaintifT 
need  only  prove  his  money  demand  to  sus- 
tain his  case,  and  is  entitled  to  a  judgment 
with  a  direction  therein  subjecting  defend- 
ant's person  to  execution.—SUm  v.  Moss, 
528. 

See  Arrest,  1;  Chattel  Mortgage;  Cloud 
ON  Title,  6;  DnroRCB,  2;  Redemption,  2; 
Sheriffs,  3,  4. 

EXECUTORS. 

1.  On  a  former  appeal  the  executors  A.  and 
B.  were  held  liable  for  advances  made  to  C, 
their  co-executor,  up  to  a  certain  date,  in 
excess  of  his  share,  to  which  they  had  con- 
sented, but  not  for  receipts  by  him  after 
that  time,  to  which  they  had  not  consented, 
and  that  they  should  be  credited  with  C.*s 
share  as  of  the  date  of  the  accounting.  On 
appeal  from  decree  readjusting  the  account. 
Meld,  That  the  share  of  C,  as  ascertained, 
should  be  applied  on  the  portion  of  this  in- 
debtedness for  which  the  other  executors 
were  held  liable;  that  in  ascertaining  the 
value  of  such  share  C.  should  be  crtSited 
with  the  same  share  of  the  assets  as  is  cred- 
ited to  the  other  beneficiaries,  and  that  pay- 
ments made  by  him  after  the  date  specified 
should  be  applied  against  receipts  by  him 
after  said  date. — Adair  st  cU.  v.  Brimmer  el 
al.,  59. 

2.  Costs  incurred  after  the  date  of  the  account- 
ins:  and  commissions  thereafter  fixed  should 
not  be  deducted  from  the  amount  ascer- 
tained to  be  in  the  executors'  hands  for  dis- 
tribution where  it  appears  that  there  is 
other  property  to  be  subsequently  account- 
ed foT.^id. 

3  By  the  will  of  testator  the  executors  were 
directed  to  divide  the  residue  of  the  estate, 
invest  it  and  apply  the  income  for  the  bene- 
fit of  testator's  children.  A  subsequent 
clause  authorized  the  executors  to  lease  the 
real  estate,  receive  the  rents  and  after  the 
decease  of  the  widow  to  sell  the  same  for 
such  prices,  <&c. ,  as  they  should  deem  best 
for  the  interest  of  the  estate,  ffddf  That 
the  executors  were  not  liable  for  a  failure 
to  sell  the  real  estate  before  the  death  of  the 
widow. — Eancox  v.  Meeker,  90. 

4.  Where  it  appeared  that  the  executors  have, 
since  the  death  of  tlie  widow,  in  good 
faith,  made  diligent  efforts  to  sell,  and 
that  some  of  the  real  estate  produces  a 
large  income,  and  there  is  no  proof  of 
unreasonable  delay  or  of  a  refusal  of  a 
fair  price,  Held,  That  no  snch  mismanage- 
ment is  shown  as  would  make  the  executors 
chargeable  with  expenditures  incurred  by 
reason  of  the  delay  in  the  sale. — Id, 

5.  The  use  of  plate  glass  is  not  of  itself  evi- 
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dence  that  it  was  unnecessary  as  being  be- 
yond ordinary  repairs. — Id, 

6.  Where  a  settlement  is  made  annually  by  a 
trustee  with  the  cestui  que  trust,  wiui  the 
assent  of  the  parties  interested,  he  may 
properly  retain  commissions  on  the  annual 
income.— ia. 

7.  The  surrogate  possessed  the  inherent  pow- 
er to  appoint  a  guardian  ctd  litem  to  protect 
the  interests  of  mfants  on  an  accounting  of 
executors  before  the  enactment  of  Chap. 
156,  Laws  of  1874,  specially  conferring 
such  power  upon  him;  and,  if  no  such 
guardian  for  an  infant  interested  in  the  es- 
tate was  appointed  on  such  an  accounting 
had  previous  to  the  passage  of  said  act,  the 
decree  made  thereon  is  irregular  as  to  such 
infant,  and  he  can  disaffirm  the  same  and 
apply  for  its  reconsideration  after  attaining 
the  age  of  21  years. — In  re  aecourUing  of 
TOden'sexrs.,  128. 

8.  On  the  application  of  a  person  interested  in 
an  estate  to  open  decrees  made  upon  vari- 
ous accountings  of  the  executors  had 
during  the  minority  of  the  applicant,  such 
decrees  will  be  opened  and  a  rehearing  of 
such  accountings  ordered  so  far  as  they 
affect  the  petitioner  if  it  appears  that  no 
proper  investigation  of  the  executor's  ac- 
count was  made  by  the  special  guardians 
appointed  to  protect  his  interests  on  such 
accountings,  and  that  charges  of  questiona- 
ble propriety  were  made  against  his  share 
of  the  estate  by  the  executors  and  allowed 
by  the  de(5rees.— id. 

9.  It  is  no  answer  to  such  an  application  that 
the  sums  for  which  the  said  charges  were 
made  were  paid  to  the  applicant's  testa- 
mentary guardian  and  receipts  therefor 
taken  from  such  guardian. — Id. 

10.  Where  a  will  gives  executors  power  to 
sell  and  convey  real  estate  they  are  not 
thereby  authorized  to  contract  to  convey  it 
with  covenants.— jBoww^  v.  WandeU  et  cU., 
146. 

11.  Such  a  power  can  be  executed  without  any 
covenants,  either  express  or  implied,  and  a 
power  is  to  be  strictly  construed.— /d. 

12.  Where  in  a  proceeding  to  distribute  sur- 
plus moneys  arising  on  a  sale  of  real  estate 
of  a  decedent  it  is  stipulated  that  the  claim 
of  a  creditor  may  be  paid  in  full  without 
abatement,  such  creditor  should  not  be  per- 
mitted to  carry  on  a  contest  over  the  claims 
of  other  creditors. — In  re  estate  of  Logan, 
148. 

13.  Where  the  claim  of  a  creditor  against  the 
estate  of  a  decedent  is  submitted  to  arbitra- 
tion with  the  consent  of  the  administratrix 
and  heirs  at  law  the  award  therein  is  final 
and  bars  the  administratrix  and  heirs  from 

•  further  litigation  over  the  claim.— /d. 

14.  Where  a  power  of  sale  is  given  to  an 
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executor  to  be  exercised  in  his  discretion, 
his  jud^ent  if  exercised  in  good  faith  is 
conclusive.  If  he  fails  to  exercise  his  dis- 
cretion so  as  to  accomplish  the  purpose  of 
the  will  the  court  may  put  him  in  motion 
or  act  in  his  place.—Haight  et  cU,  v.  Bri»- 
bin,  154. 

15.  Where  it  appeared  that  the  executor 
had  made  reasonable  efforts  to  sell,  but 
there  was  no  demand  for  the  property  and 
its  depreciation  in  value  was  due  to  the  con- 
dition of  the  real  estate  market,  Held,  That 
a  case  for  the  removal  of  the  executor  was 
not  made  out. — Id. 

16.  Defendant's  testator  boarded  with  and  was 
taken  care  of  by  plaintiff  and  her  husband, 
and  agreed  to  compensate  them  for  such 
service.  The  husband,  who  is  one  of  the 
executors,  assigned  his  interest  in  the  claim 
for  services  to  plaintiff.  The  co-executor 
having  refused  to  allow  or  refer  the  claim, 
this  action  was  brought  thereon.  Held, 
That  plaintiff  being  the  real  party  in  inter- 
est was  entitled  to  recover,  and  could  not 
be  defeated  because  her  husband  would 
have  been  disqualified  from  suing  by  reason 
of  his  position  as  execnior. Snyder  v.  Stiy- 
d&r  et  a/.,  163. 

17.  A  judgment  entered  upon  a  complaint 
which  alleges  that  defendants,  as  adminis- 
trators, employed  plaintiff's  assignor  as  at- 
torney-at-law  to  act  for  them  as  such  ad- 
minstrators,  and  that  he  performed  divers 
services  upon  and  at  the  request  of  defend- 
ants as  such  administrators,  and  that  de- 
fendants as  such  administrators,  agreed  and 
promised  to  pay  him  a  certain  sum,  is  one 
against  the  estate,  and  cannot  be  converted 
into  a  personal  one  aeainst  the  adminis- 
trators upon  the  ground  that  the  allegations 
in  regard  to  their  representative  character 
are  merely  deacriptio  persona.— H&rtzfleld  v. 
Parkes  et  al.,  288. 

18.  An  executor  or  administrator  cannot  bind 
the  estate  by  an  executory  contract  and 
thus  treate  a  liability  not  founded  upon  a 
contract  or  obligation  of  his  testator  or  in- 
testate.— Id. 

19.  An  executor  may  be  required  to  account 
before  the  surrogate  upon  the  application  of 
a  legatee,  creditor  or  next  of  kin,  having  a 
demand  against  the  personal  estate  of  the 
deceased,  where  no  final  accounting  has 
been  had,  although  the  executor,  at  the 
time  of  being  required  to  account,  is  no 
longer  holding  the  estate  as  executor  but  as 
trustee,  and  such  executor  may  be  required 
to  attend  before  the  referee  appointed  to 
examine  and  pass  upon  the  issues  raised  by 
objections  to  the  account  and  be  examined 
as  to  his  proceedings  as  such  executor. — 
In  re  aeeounling  of  ntUchinson,  268. 

20.  An  executor  holds  from  the  will  itself,  anj 
the  law,  by  a  subsequent  probate  of  it  and 
qualification  of  the  executor,  has  secured 


two  principal  objects,  viz.,  proof  in  the  only 
form  the  law  can  recognize,  and  that  there 
will  be  no  renunciation  of  the  obligation  of 
administration;  and  notwithstanding  2  R. 
S.,  71,  §  16.  providing  that  no  executor,  be- 
fore letters,  '*  shall  have  any  power  to  dis- 
pose of  any  part  of  the  estate,  except,  etc.," 
a  sale  by  a  person  named  in  a  will  as  execu- 
tor, of  assets  of  the  estate,  before  probate, 
for  full  value  and  for  the  benefit  of  the  es- 
tate, is  validated  by  the  subsequent  qualifi- 
cation of  the  same  person  as  executor.— 
Thomas  v.  The  If.  F.  Ufe  Ins.  Co.,  385. 

21.  Where  a  sale  so  made  is  not  one  which 
would  be  a  rightful  act  of  administration, 
and  is  not  made  valid  bv  relation,  in  an 
action  for  conversion  of  the  goods  brought 
by  the  executor  after  probate  and  letters 
the  true  rule  of  damages  requires  that  the 
amount  of  money  formerly  paid  into  and 
remaining  with  tne  estate  should  be  applied 
to  reduce  the  amount  of  the  recovery, 
viz.,  the  true  value  of  the  goods. — Id. 

22.  An  action  at  law  will  not  lie  to  recover  a 
distributive  share  of  an  intestate's  estate, 
though  a  promise  to  pay  has  been  made, 
unless  it  can  be  shown  that  the  adminis- 
trator holds  the  property  individually  on  a 
new  contract  of  loan  to  him.  In  all  other 
cases  the  relief  is  in  equity.— i^&cA«r  v. 
mseher,  843. 

28.  Where  the  complaint  in  such  an  action 
alleged  defendant's  appointment  in  another 
State  as  administrator,  and  the  collection 
by  him  therein  of  certain  moneys  of  the  es- 
tate, and  that  defendant  is  a  resident  here 
and  has  such  moneys,  in  the  absence  of  a 
more  specific  allegation  the  moneys  will  be 
deemed  to  be  in  the  foreign  jurisdiction, 
and  an  order  for  defendant's  examination 
will  be  vacated  on  the  ground  of  lack  of 
jurisdiction  over  the  subject  matter. — Id, 

24.  Probate  of  a  will  being  contested  and  the 
proceedings  continued,  the  special  guardian 
for  the  sole  heir  at  law  made  application,  on 
his  petition  and  the  foregoing  proceedings, 
for  the  appointment  of  a  temporary  ad- 
ministrator. The  petition  stated  that  the 
petitioner  "  as  such  special  c:uardian  "  pray- 
ed for  such  appointment.  Held,  That  the 
application  was  that  of  the  infant,  and 
therefore  of  a  person  interested  in  the  es- 
tate; that  the  proceeding  and  petition  pre- 
sented all  the  jurisdictional  facts. — In  re 
wOl  of  Chase,  409. 

25.  There  is  no  arbitrary  principle  or  provi- 
sion of  law  preventing  the  appointment  to 
the  office  of  temporary  admimstrator  of  the 
person  named  as  executor  in  a  will  over 
which  there  is  a  contest. — In  re  Bankard, 
452. 

26.  The  Surrogate  has  no  power  in  the  order 
appointing  a  temporary  administrator  to 
make  an  allowance  to  Buch  administrator 
to  compensate  him  for   the  expense  in- 
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curred  in  the  course  of  the  application  for 
his  appointment. — Id, 

See  Costs,  6,  8,  9 ;  Eyidbnce,  18,  19 ; 
Jurisdiction,  8  ;  Mortgage,  9,  10  ; 
Neoligrnce,  82;  Trustees,  8;  IJburt,  2. 

EXTRA  ALLOWANCE. 
See  Costs,  1,  4. 

EXTRADITION. 

1.  In  case  the  proyisions  of  section  5278  of 
the  Revised  Statutes  of  the  United  States 
have  been  complied  with,  the  Executive  of 
the  State  upon  whom  requisition  is  made 
for  the  arrest  of  the  fugitive  has  no  dis- 
cretion to  inquire  into  the  facts  certified  by 
the  Executive  demanding  the  accused,  but 
the  duty  is  imperative  to  issue  his  warrant 
for  the  arrest  of  the  fugitive,  and  to  deliver 
him  to  the  Executive  authority,  or  the  agent 
of  the  executive  authority,  making  the 
demand. — The  People  ex  rel,  NvJbell  v. 
Bymeeetal,^!. 

2.  When  a  warrant  is  issued  under  the  pro- 
visions of  the  above  section  of  the  Re- 
vised Statutes  of  the  United  States  for  the 
arrest  of  a  person,  the  warrant  containing 
only  the  initials  of  the  Christian  name  and 
the  surname,  and  by  demurrer  and  traverse 
the  issue  is  made  that  the  person  arrested  is 
not  the  person  named,  it  is  the  duty  of  the 
court  to  take  proof  upon  the  question  of 
Identity,  and  if  such  proof  establishes  the 
identity  of  the  person  named  to  be  the  per- 
son intended,  then  the  writ  of  habeas 
corpus  should  be  dismissed  and  the  relator 
returned  to  custody.— /d. 

8.  The  presumptions  of  law  are  in  favor  of 
the  regularity  of  a  warrant. — Id. 

FALSE  IMPRISONMENT. 

1.  Where  a*pbysician  was  arrested,  taken 
before  a  magistrate  and  confined  in  jail 
about  an  hour.  Held,  In  an  action  agamst 
said  magistrate  for  false  imprisonment, 
that  a  verdict  of  $950  was  excessive. — 
Bocoek  V.   Cochran,  214. 

2.  In  issuing  a  warrant  upon  a  sworn  com- 
plaint and  in  deciding  upon  the  sufficiency 
of  said  facts,  the  magistrate  acts  judicially, 
and  is  not  liable  to  a  civil  action  because 
the  facts  were  insufficient.— /(2. 

FALSE  PRETENCES. 

1.  To  constitute  the  crime  of  false  pretences 
there  must  be  proof  that  the  pretences  were 
made  with  intent  to  cheat  and  defraud  an- 
other, and  that  the  property  was  parted  with 
upon  and  under  the  iuducement  of  the 
false  pretences  alleged.  Mere  silence, 
suppre^ion  of  the  truth,  or  withholding  of 
knowledge  on  which  another  may  act  is 
not  sufficient.— 2%6  People  v.  BaJcer,  816. 


FALSE  REPRESENTATIONS. 

Iw  The  owner  of  property  stored  in  a  storage 
warehouse,  which  has  been  destroyed  by  a 
conflagration,  cannot  maintain  an  action, 
as  for  false  representations,  based  upon  a 
statement  of  the  owner  of  the  warehouse 
theretofore  made  by  him  to  plaintiff  that 
the  building  was  flre-proof.— fl*e*^  v. 
Monell,  475. 

2.  Such  a  statement  is  not  a  statement  of 
fact,  but  an  expression  of  opinion. — Id. 

See  Arrest,  3;  Deceit;  Fire  Insurance,  8; 
Fraud,  7. 

FERRIES. 

See  Constitutional  Law,  8. 

FIRE  INSURANCE. 

1.  A  parol  agreement  to  renew  a  policy, 
i^ade  by  an  agent  who  has  power  to  issue, 
renew,  &c.,  is  valid  and  binds  the  company. 
— 0*Beilly  v.  The  Corporation  of  the  London 
AiKurance,  147. 

2.  A  retention  of  the  proofs  of  loss  by  the 
company  without  objection  except  that  it 
is  not  liable,  is  a  waiver  of  objection  as  to 
defects  in  the  proofs  or  as  to  the  time  of 
their  presentation. — Id, 

8.  Where  there  is  an  open  account  between 
the  agent  and  the  assured,  in  which  it  has 
been  customary  for  the  premiums  to  be 
charged  a  failure  on  the  part  of  the  assured 
to  pay  the  premium  at  the  time  of  the 
agreement  to  renew  is  no  defense  to  an 
action  on  such  agreement. — Id, 

4.  A  failure  of  the  agent  to  charge  such  pre- 
mium or  to  account  for  it  to  the  company 
cannot  affect  the  rights  of  the  assured. — 
Id, 

5.  One  of  the  plaintiffs  swore  to  a  proof  of 
loss  which  stated  that  they  were  owners  of 
real  estate,  in  which,  in  fact,  they  had  no 
interest.  The  plaintiff  believed,  however, 
that  he  had  an  equitable  interest.  By  the 
same  policy  personal  property  was  also  in- 
sured. It  was  conceded  that  the  policy 
was  void  as  to  the  real  estate.  Upon  the 
trial  of  this  action  to  recover  for  the  per- 
sonal property  the  court  charged  generally 
that  fraud  would  prevent  a  recovery,  and 
allowed  proof  of  the  misstatement  as  to  the 
real  property.  Defendant  then  requested 
a  charge  that  if  the  plaintiff  made,  swore 
to  and  delivered  the  proof  of  loss  intending 
to  obtain  the  amount  of  insurance  on  the 
real  property,  knowing  that  plaintiffs  were 
not  the  owners,  such  lalse  proof  prevented 
a  recovery  for  the  personal  property.  The 
court  refused.    Held,  That  as  the  contract 

'was  separable  the  refusal  was  not  erro- 
neous.— 8chu9ter  et  al  y.  The  Dutchese  Co, 
Mut.Ins.  C<?.,187. 
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6.  When  a  policy  of  fire  insurance  declares 
that  any  misrepresentation  whatever, 
either  in  a  written  application  or  otherwise, 
shall  avoid  the  policy,  the  fact  of  such 
misrepresentation  is  entitled  to  have  the 
same  effect,  when  relied  upon  as  a  defense, 
as  it  would  have  if  the  defense  of  a  breach 
of  warranty  was  set  forth  in  the  answer. — 
Jackaon  v.  The  8t,  Paul  R  d  Jf.  I'M,  Co,, 
485. 

7.  A  description  in  an  application  for  insur- 
ance of  the  property  to  be  insured  as  "a 
story  and-a-half  hard  finished  boarding- 
house  building"  is  a  representation  that 
both  the  first  storv  and  the  half  story  above 
it  were  hard  finished ;  and  if,  in  fact,  only 
the  first  story  was  hard  finished,  while  the 
half  story  above  was  what  is  known  as 
"  cloth  finished,"  such  description  is  amis- 
representation  of  a  material  fact  which 
avoids  the  insurance. — Id, 

8.  In  an  action  by  one  insurance  company 
against  another  on  a  policy  of  re-insurance 
issued  by  the  latter,  the  re-insuring  com- 

Sany  is  not  estopped  from  setting  up  as  a 
ef ense  a  false  representation  made  by  the 
agent  of  the  first  insurance  company  and 
the  application  for  reinsurance  by  the  fact 
that,  in  an  action  b^  the  assured  against  the 
first  company,  which  resulted  in  favor  of 
the  plaintiff,  and  in  the  defense  of  which 
counsel  for  the  reinsuring  company  took 
part,  the  same  false  representation  was  set 
up  as  a  defense  as  having  been  made  by 
the  assured. — Id. 

FIREMEN. 

1.  Relator  fell  from  the  tender,  hurt  his  leg  and 
went  home.  He  failed  to  report,  although 
directed  by  the  medical  officer  to  do  so,  but 
finally  did  so  pursuant  to  written  order,  but 
refused  to  explain  his  default  and  remained 
silent.  He  was  removed  for  bemf  absent 
without  leave,  disobedience  of  orders  and 
neglect  of  duty.  Edd,  No  error;  that  it 
was  bis  duty  to  be  at  his  post  ready  to  obey 
proper  orders  even  though  excused  for  a 
time  from  service  at  fires;  that  if  his  in- 

iury  was  a  sufficient  excuse  he  should  not 
lave  remained  silent  when  ffiven  an  op- 
portunity to  explain.— 7%^  Peoji^  ex  rel, 
Mcutereony.  Fire  Com'rs.,  877. 

2.  Plaintiff  was  appointed  assistant  engineer 
in  the  Fire  Department  of  N.Y.,  but  was  at 
times,  by  order  of  the  Commissioners,  as- 
signed to  duty  as  a  machinist,  during  which 
he  received  a  smaller  salary,  for  which  he 
receipted  in  full  without  objection.  Held, 
That  such  transfer  did  not  constitute  a 
removal  within  §  77,  Ohap.  885,  Laws  of 
1878,  and  that  plaintiff's  action  amounted 
to  a  waiver  of  any  right  to  claim  compen- 
sation as  assistant  engineer. — BUey  v.  The 
Mayor,  ikc„ofN,  r.,&l. 

8.  It  is  competent  for  the  Commissioners, with 
the  acquiescence  of  the  person  employed. 


to  assign  him  to  the  performance  of  other 
duties  in  the  general  course  of  his  employ- 
ment, although  they  differ  in  some  respects 
from  those  usually  discharged  by  him,  and 
it  is  competent  for  them  to  change  the  rate 
of  compensation  to  be  paid  to  any  assistant 
engineer. — Id. 

4.  The  rule  that  when  a  fixed  salary  or  com- 
pensation for  services  is  provided  by  law,  or 
the  right  to  fix  such  compensation  is  given 
to  one  class  of  persons,  it  is  not  competent 
for  another  officer,  whose  duty  it  is  to  en- 
gage persons  to  perform  the  services,  to 
stipulate  for  a  smaller  rate  than  that  estab- 
lished, does  not  apply  when  the  persons 
authorized  to  effect  the  employment  are 
also  empowered  to  fix  the  compensation. 
— Id, 

FORECLOSURE. 

See  Evidence,  6;  Mortgaoe,  7,  9,  10,  15-22; 
Reference,  7;  Sale,  1;  Stat,  3. 

FORGERY. 

1.  On  an  indictment  for  the  forgery  of  bank 
notes  the  incorporation  of  the  bank  may  be 
proved  by  testimony  of  the  most  general 
character  and  it  is  not  necessary  to  produce 
the  act  of  incorporation  or  the  law  under 
which  it  was  incorporated. — The  People  v. 
D*Argeneour,  135. 

2.  Testimony  of  the  engraver  of  the  American 
Bank  Note  Co.  that  said  company  engraved 
the  plates  from  which  the  genuine  notes 
were  printed  and  that  such  plates  were  in 
the  vaults  of  the  company  is  sufficient  to 
show  that  defendant  had  no  authority  to 
make  the  plate  alleged  to  be  forged. — Id. 

3.  A  failure  to  charge  an  intent  to  defraud  in 
an  indictment  for  forgery  in  the  second  de- 
gree, committed  before  the  Penal  Code 
went  into  effect,  is  not  a  fatal  defect. — Id. 

4.  Defendant  was  convicted  of  forgery  in  the 
first  degree  in  having  disposed  of  a  forged 
coupon.  There  was  proof  that  the  coupon 
had  been  altered,  the  number  having  been 
chaneed.  Meld,  That  the  evidence  was 
sufficient  to  show  an  intent  to  defraud.— 
The  People  v.  Baymond,  137. 

5.  To  bring  a  case  within  the  provisions  of  § 
688,  Code  Crim.  Pro.,  it  is  not  necessary 
that  the  second  offence  shall  be  of  the  same 
character  or  grade  as  the  first. — Id, 

6.  Defendant  had  previously  been  convicted 
of  forgerv  in  the  third  degree,  ffeid.  That 
as  def enoant  had  previously  been  convicted 
of  a  felony,  the  life  penalty  on  a  second 
conviction  was  not  discretionary,  but  im- 
perative.— Id, 

7.  An  instrument  which  is  invalid  on  its  face 
cannot  be  the  subject  of  a  forgery.— -Wirfn«r 
V.  The  People,  483. 
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FRAUD. 

1.  Certain  evidence  held  sufficient  to  support 
a  decision  that  certain  instruments  are 
fraudulent  and  void. — Baker  y.  MeLough- 
Unetal.,  29. 

2.  The  circumstances  that  property  is  con- 
veyed for  a  consideration  named  in  the 
deed  of  less  than  half  the  value  of  the  prop- 
erty and  that  the  grantor  is  to  be  allowed 
to  reside  on  the  premises  and  be  supported 
there  are  sufficient  to  uphold  a  flndmg  that 
such  conveyance  was  made  with  intent  to 
defraud  creditors. — ChdcUngion  v.  Vande- 
veni&retal.,  126. 

8.  In  an  action  to  set  aside  such  conveyance 
as  fraudulent,  declarations  of  the  grantor, 
made  subsequent  to  the  conveyance  but 
while  he  was  in  apparent  possession  of  the 
premises,  are  competent  against  him. — Id. 

4.  A  devisee  under  a  will  can  maintain  an 
action  to  set  aside  conveyances  made  by 
the  testator  during  his  lifetime,  subsequent 
to  the  date  of  his  will,  as  having  been  ob- 
tamed  from  said  testator  by  undue  influence 
and  in  fraud  of  the  rights  of  such  devisee 
under  the  will,  without  previously  procur- 
ing the  admission  of  the  will  to  probate. — 
Morru  etcU.  y.  Morris,  138. 

5.  Certain  evidence  held  sufficient  to  sustain 
judgment  setting  aside  a  judgment  for 
iTBXid.—Rol}lee  et  a^.v.  OdUerUtne,  153. 

6.  An  intent  to  defraud  cannot  be  imputed  to 
one  who  contracts  a  debt  knowing  that  he 
18  insolvent  merely  from  the  fact  of  his  in- 
solvency and  his  omission  on  a  purchase 
upon  credit  to  disclose  such  condition  to 
his  vendor,  but  the  necessary  facts  must  be 
made  out  by  competent  evidence. — Morris 
et  al.  V.  TalcoU,  169. 

7.  Representations  made  by  a  party  with  a 
view  of  procuring  credit,  to  affect  subse- 
quent credits  extended  by  the  vendor,  must 
be  made  in  the  course  of  the  dealing  and 
under  circumstances  from  which  it  may  be 
inferred  that  they  were  made  with  an  intent 
to  induce  a  continued  credit. — Id, 

8.  Defendant,  to  secure  a  loan  to  a  corpora- 
tion, took  $6,000  bonds  of  the  company  as 
collateral,  which  upon  non-payment  of  the 
loan  he  sold  to  one  J.  for  $640.  J.  brought 
suit  against  R.  as  trustee,  and  recovered 
the  amount  of  the  bonds.  Defendant  after- 
wards brought  suit  on  his  debt  against 
plaintiffs  as  trustees  and  recovered  judgment 
for  the  amount  of  his  loan  less  the  amount 
received  from  J.  Afterwards  R.  settled  the 
J.  judgment  by  paying  $1,800.  In  an  action 
to  restrain  the  second  judgment,  Held^ 
That  defendant  could  not  be  charged  with 
fraud  in  the  transaction  as  he  was  entitled 
to  receive  the  amount  due  him  for  the  loan 
and  his  costs,  but  that  as  the  payment  to  J. 
was  made  in  good  faith  without  Knowledge 
of  defendant's  rights,  defendant  was  bound 


by  it  and  must  allow  such  payment  on  the 
amount  due  him  on  the  loan. — Boaeh  et  al. 
V.  Duckioorth,  185. 

9.  Certain  evidence  held  sufficient  to  support 
the  finding  by  a  jury  that  a  certain  pur- 
chase of  goods  was  fraudulent— iSSt&Jgy  etcU. 
V.  KUUmetal,  190. 

10.  A  schedule  verified  and  filed  by  an  assign- 
or, and  being  a  part  of  the  assignment,  and 
necessary  to  its  validity,  is  competent  evi- 
dence against  the  assignee. — Id. 

11.  In  1869  the  parties  entered  into  a  verbal 
agreement  by  which  plaintiff  left  with  de- 
fendant certain  sheep,  which  plaintiff  was 
to  have  at  any  time  he  called  for  them,  he 
to  have  the  natural  increase;  this  increase 
was  agreed  to  be  their  doubling  in  three 
years.  In  1878  plaintiff  demanded  the 
sheep  and  their  increase  at  the  above  rate. 
Held^  That  the  contract  was  not  void  by 
the  statute  of  frauds  because  verbal  and 
was  one  which  could  be  performed  in  a 
year. — Jobe  v.  Davidson,  193. 

12.  Only  a  judgment  creditor  after  execution 
returned  unsatisfied  can  brin^  an  action  to 
have  a  conveyance  set  aside  because  made 
without  a  valuable  consideration. — Briggs 
et  al.  V.  Van  Buren  etal,,  216. 

18.  Mrs.  B.  deeded  premises  without  consid- 
eration to  the  defendant  J.  B.,  her  daugh- 
ter. Afterwards  Mrs.  B.  mortgaged  the 
same  premises  to  her  other  children  as  al- 
leged to  secure  them  for  moneys  belonging 
to  them  received  by  her  as  guardian  and 
expended  for  het  own  use.  The  mortgages 
were  foreclosed  and  the  mortgagees  bought. 
No  accounting  between  Mrs.  B.  as  guardian 
and  the  other  children  has  ever  been  had, 
and  whether  she  is  indebted  to  them  does 
not  appear  definitely.  In  an  accounting  by 
the  children  to  set  aside  the  deed  from  Mrs. 
B.  to  J.  B,  as  fraudulent  and  void  as  to 
them,  ffeld.  That  the  suit  could  not  be 
maintained. — Id. 

14.  The  complaint  was  on  a  promissory  note 
and  for  the  price  of  a  machine.  The  an- 
swer alleged  that  the  note  was  given  for  a 
patent  right;  that  the  sale  of  the  patent 
right  and  the  machine  was  induced  by 
fraud  and  that  both  were  worthless.  De- 
fendant offered  to  show  these  facts  as  a  de- 
fense and  as  a  counterclaim.  The  court 
directed  a  verdict  for  plaintiff  on  the 
ground  that  defendant  should  have  alleged 
an  offer  to  restore  the  property.  Held, 
Error.  In  an  action  for  damages  for  the 
fraud  no  return  of  property  is  necessary, 
and  its  retention  is  not  a  bar. — Horton  v. 
Dorr  et  at.,  224. 

15.  An  action  at  law  will  always  lie  to  re- 
cover damages  for  a  fraud  without  an  offer 
to  return  the  property  received  under  the 
contract  which  was  induced  by  the  fraud. 
It  is  only  when  an  action  in   equity   is 
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brought  to  set  aside  the  contract  for  fraud 
that  there  must  be  a  restoration  of  whatever 
was  received  under  it,— S^ong  v.  Strong, 
491. 

16.  In  an  action  for  fraud  on  the  sale  of  land 
it  appeared  that  defendant  C .  contracted  to 
sell  the  land,  which  belonged  to  his  wife, 
and  made  the  false  representations;  that 
the  wife,  8.  B. ,  conveved  to  plaintiff  and 
retained  the  bulk  of  the  purchase  money. 
The  answer  admitted  the  purchase  from  8. 
B.  EM,  That  B.  assumed  to  act  as  the 
agent  of  his  wife  ;  that  she  so  ratified  his 
agency  as  to  make  the  contract  one  with 
herself,  and  that  the  receipt  and  retention 
by  her  of  the  bulk  of  the  proceeds  rendered 
her  liable  for  the  fraud,  although  she  was 
innocent  of  it  and  did  not  personally  par- 
ticipate in  it. — Krumm  v.  Beach  et  cU.,  541. 

17.  In  such  an  action  evidence  of  the  value  of 
other  land  represented  to  be  owned  by  the 
vendor  and  included  in  the  conveyance,  but 
which  was  not  so  owned  or  conveyed,  is 
admissible  as  bearing  on  the  question  of 
damages,  and  also  to  show  intent  to  defraud. 
— Id, 

See  Bankb,  1,3;  Contract,  24,  25  ;  Depo- 
sitions, 2,  8,  8  ;  Partnership,  18, 14. 

GIFT. 

1.  A  gift  inter  vivos,  perfected  by  delivery  of 
a  deed  of  gift,  is  complete,  although  made 
without  consideration.  And  a  written  as- 
signment of  securities  without  delivery 
thereof  is  a  sufficient  declaration  that  the 
assignor  holds  the  same  in  trust  for  the  as- 
signee.— Smither  v.  Bissell  et  al.,  264. 

2.  Plaintiff's  mother  sold  certain  premises  to 
defendant  and  took  back  a  mortgage  paya- 
ble to  plaintiff  after  the  mother's  death. 
This  mortgage  remained  in  the  mother's 
possession  until  it  was  surrendered  to  de- 
fendant. Held,  That  a  gift  to  plaintiff  of 
the  debt  or  mortgage  was  not  consumma- 
ted, and  that  she  had  no  title  thereto. — 
Stokes  V.  Pease,  810. 

8ee  Lien,  2. 

GUARANTY. 

8ee  Undertaking,  1-4. 

GUARDIAN8. 

1.  Under  Chap.  859,  Laws  of  1870,  the  Sur- 
rogate had  power,  after  the  death  of  a  gen- 
eral jo^ardian,  to  vacate  a  previous  decree 
settling  his  accounts;  and  the  administra- 
tor of  such  general  guardian  is  a  necessary 
and  proper  party  to  proceedmgs  to  vacate 
such  decree, —ATidrade  et  al.  v.  Cohen  et  al,, 
209. 

2.  The  Surrogate  has  no  power  under  8H.S., 
6th  Ed.,  171,  ^§32-37,  after  vacating  a 
previous  decree  settling  the  accounts  of  a  | 


general  guardian,  to  decree  that  the  estate 
of  the  said  guardian,  he  having  died  in  the 
meantime,  was  indebted  to  his  wards  in  a 
certain  amount,  and  to  order  his  adminis- 
trator to  pay  such  amount,  and  in  default 
thereof  that  his  sureties  should  be  prose- 
cuted on  their  bond. — Id. 

8,  A  surety  on  a  bond  for  faithful  perform- 
ance of  duty  by  a  special  guardian  and  that 
he  shall  pay  over,  &c.,  according  to  the 
order  of  the  court,  cannot,  to  escape  liabil- 
ity, assail  the  proceedings  under  which  his 
principal  received  the  moneys  which  he  re- 
fuses to  pay  over.  The  order  of  the  court 
directing  their  payment  is  conclusive  on 
the  guardian  and  measures  the  liability  of 
the  surety.— 7>0<^tf  v.  St.  John,  278. 

4.  The  omission  of  a  penalty  in  such  a  bond 
does  not  affect  its  validity,  but  makes  the 
liability  commensurate  with  the  condition, 
—id. 

5.  The  expenditures  of  a  guardian  for  the 
support  and  maintenance  of  his  ward  will 
generally  be  limited  to  the  income  of  the 
lund  in  his  hands;  but  where  the  fund  is 
small  and  a  larger  sum  than  the  income  is 
necessary  for  such  support  the  capital  may 
be  broken  in  upon,  but  only  to  the  extent 
necessary  to  answer  the  just  and  proper 
demands  of  the  ward.— /»  re  aceounUng  of 
WandsU,  294. 

6.  The  burden  of  showing  such  encroach- 
ment on  the  principal  to  be  necessary  and 
proper  rests  on  the  guardian  on  his  account- 
ing.—id. 

7.  The  court  will  not  appoint  as  special 
guardian  the  father  of  an  infant  desirous  of 
bringing  an  action,  where  it  appear  that 
the  mber  is  not  of  sufficient  means  to  fulfil 
the  requirements  of  Code  Civ.  Pro.,  §  469, 
and  Rule  49,  though  it  appears  that  such 
infant  has  no  other  friend  or  relative  of 
firreater  means  to  take  such  position. — In  re 
Ufang,  852. 

8.  A  guardian  who  occupies  his  ward's  real 
estate  becomes  indebted  for  the  reasonable 
value  of  such  occupation,  but  the  nonpay- 
ment of  such  sum  does  not  constitute  em- 
bezzlement within  Ch.  208,  Laws  of  1877. 
— Bingham  v.  Beekwith,  422. 

See  Executors,  7-9. 

HABEAS  CORPUS. 

1.  Where  no  traverse  is  made  of  the  facts  set 
forth  in  a  return  to  a  writ  of  habeas  cor- 
pus those  facts  must  be  taken  to  be  true 
and  the  court  cannot  consider  any  allega- 
tions in  the  petition  upon  which  the  writ 
was  granted. — The  People  ex  reL  Evans  v. 
McEwen,  196. 

2.  Where  a  prisoner  has  been  legally  sen- 
tenced and  is  in  the  proper  custody  he  can- 
not be  released  because  the  mandate  in  the 
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bands  of  the  superintendent  of  the  peni> 
tentiaxy  is  not  a  true  copy  of  the  record. — 

See  Appeal,  17;  Contempt,  4;  Crdokal 
Law,  1;  Extradition,  2. 

HIGHWAYS. 

1.  Where  village  trustees,  acting  as  commis- 
sioners of  highways,  determined  that  a  pri- 
vate road  should  oe  laid  out,  HM^  It  \s  to 
be  presumed  that  all  preliminary  require- 
ments of  the  statute  had  been  complied 
with.— rA«  People  ex  rel,  Cashman  v.  Eed- 
donetaL,  178. 

2.  Referees  appointed  to  hear  an  appeal  from 
the  determination  of  such  trustees  can  in- 
quire only  into  the  fitness  or  unfitness  of 
laying  out  the  road.— /d. 

8.  The  opinion  of  the  tribunal  below  is  no 
part  of  the  record,  and  an  error  appearing 
only  in  such  opinion  is  not  ground  of  re- 
versal.- /d. 

See  Bridges;  Negliqencb,  18, 19. 
HUSBAND  AND  WIFE. 

1.  Where  a  husband  and  wife  are  once  more 
living  under  the  same  roof  the  court  will 
hold  as  matter  of  law  that  there  is  a  recon- 
ciliation, and  It  will  not  consider  the  ques- 
tion whether  they  actually  cohabit  or  oc- 
cupy the  same  room. — Zimmer  v.  Settle  et 
al,  245. 

2.  The  statutes  of  this  State  have  not  changed 
the  common  law  liability  of  the  husband 
for  his  wife's  torts,  except  as  regards  those 
committed  by  her  in  the  management  and 
control  of  her  separate  property. — Muser  et 
al,  V.  Lewis,  450. 

3.  Where  the  wife  carries  on  a  legitimate 
business  and  receives  in  it  stolen  goods, 
the  husband  is  liable  with  the  wife,  &r  she 
cannot  carry  on  a  business  of  receiving 
stolen  goods  nor  acquire  any  property  in 
such  goods. — Id. 

See  Bonds,  1,  2;  Contract,  5;  Creditors' 
Action,  4,  5;  Disorderly  Persons  ; 
Fraud,  16. 

INDICTMENT. 

See  Forgery,  8. 

INFANTS. 

See  Executors,  7-9;  Wills,  27-80.  ^ 

INJUNCTION. 

1.  A  Court  of  Equitv  should  interfere,  when 
sufficient  equitable  reasons  are  presented 
for  doing  so,  to  restrain  the  prosecution  of 
an  unconscionable  action,  although  it  may 
be  pending  in  the  courts  of  another  state  or 
country.    This  may  be  done  by  controlling 


the  conduct  of  the  parties  when  they  are 
subject  to  the  jurisdiction  of  the  court  so 
interposing  for  the  prevention  of  injustice. 
— Dinwnore  v.  Neresheimer  et  ah,  45. 

2.  An  injunction  will  not  be  granted  in  an  ac- 
tion to  set  aside  a  judgment  on  the  ground 
that  it  was  fraudulently  entered  upon  a 
false  affidavit  of  personal  service  of  the 
summons  to  restrain  the  enforcement  of 
such  judgment  by  execution  when  the  time 
has  elapsed  within  which  the  judgment 
creditor  could  issue  execution  without  leave 
of  the  court. — FuUan  v.  Hooper,  98. 

8.  The  proper  method  of  attacking  such  a 
judgment  is  by  motion  to  set  it  aside  as  a 
fraud  upon  the  defendant  therein  and  upon 
the  court.— /d. 

4.  Defendants  made  several  unsuccessful  mo- 
tions before  finally  succeeding  in  dissolv- 
ing an  inlunction.  Held,  That  defendants 
are  entitled  to  their  personal  expenses  in 
connection  with  the  last  motion  only.— 
Lyon  etal.  v.  Hersey  et  cU,,  100. 

5.  The  expenses  of  a  special  train  hired  by 
counsel  to  move  to  vacate  an  injunction 
may  be  allowed  in  a  proper  case  as  damages 
sustained  by  reason  of  said  injunction.  Also 
counsel  fees  incurred  in  such  service,  but 
not  in  fact  paid,  may  be  allowed. — Orouse 
V.  The  Syr.,  C.  <fc  N.  J.  BR.  Co.  et  cU.,  174, 

6.  Plaintiff  was  organized  under  the  general 
act,  Ch.  787  of  1873,  to  furnish  water,  &c., 
and  did  furnish  water  to  defendant  for  sev- 
eral years.  That  act  gave  plaintiff  power 
to  lay  pipes  in  defendant's  streets.  A  dis- 
agreement arose  as  to  the  price  at  which 
water  should  be  had,  and  plaintiff  obtain- 
ed an  injunction  restraining  defendant 
from  using  water  from  the  hydrants  for 
any  purpose.  Held,  Error;  that  plaintiff 
owed  the  public  a  duty  to  perform  the  pur- 
poses for  which  it  was  organized;  that 
equity  would  not  interfere  to  deprive  de- 
fendant of  all  protection  against  fire  in  order 
that  plaintiff  might  be  compensated. — l^he 
West  Troy  Watertoorks  Co.  v.  The  VOlage  of 
Green  Island,  207. 

7.  Where  the  complaint  in  an  action  in  which 
an  injunction  was  issued  was  dismissed 
"without  deciding  whether  plaintiff  was 
entitled  to  such  injunction,"  and  no  further 
action  was  taken  to  determine  that  question. 
Held,  That  defendant  was  not  entitled  to  a 
reference  to  ascertain  his  damages  sustain- 
ed by  reason  thereof. — Kelly  v.  McMahon, 
228. 

8.  An  injunction  may  issue  to  restrain  a  nui- 
sance, as  the  remedy  in  equity  is  more  ad- 
equate and  better  adapted  to  reach  the 
justice  of  the  case  than  a  mere  action  at 
law  for  the  recovery  of  damages. — HaMock 
et  al.  V.  Seheyer  et  al.,  872. 

9.  Defendants,  whose  store  adjoined  that  of 
the  plaintiff  Baranski,  in  Grand  street,  New 
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York  City,  erected  a  show  case,  sign  and 
fence,  eight  feet  and  a  half  high  and  four  feet 
wide,  out  on  the  walk  in  front  of  his  store, 
which  obstruction  projected  three  feet  upon 
the  sidewalk  beyond  the  front  line  of  the 
adjoining  building,  so  as  to  exclude  from 
view  Baranski's  show  window  and  store 
from  persons  approaching  from  one  direc- 
tion, thereby  tending  to  exclude  his  cus- 
tomers from  it,  and  to  injure  his  business. 
Held,  A  proper  case  for  an  injunction  re- 
straining the  continuance  and  maintenance 
of  the  nuisance  and  illegal  obstruction 
erected  by  defendant,  and  that  Baranski, 
who  was  a  lessee  of  the  building,  did  not 
impair  his  right  to  relief  by  joming  with 
him  the  executors  of  his  lessor,  as  they 
may  properly  be  regarded  as  parties  in 
interest,  as  the  obstruction  tends  to  lessen 
the  rental  value  of  their  premises. — Id. 

See  CoRPORATioNB,  5,  6,  20;  Practice,  8. 
INSOLVENT  INSURANCE  COMPANIES. 

See  Attorneyb,  1  ;  Receivers,  8,  8  ;  Set- 
off, 8. 

INSPECTION. 

1.  Where  in  an  application  for  an  order  to 
examine  defendants'  books  to  ascertain  the 
names  of  persons  to  whom  defendants  had 
sold  certain  merchandise  in  contravention 
of  their  agreement  to  sell  only  to  plaintiff, 
in  order  to  enable  plaintiff  to  frame  com- 

Slaint,  the  petition  alleges  that  defendants 
id  so  sell  to  other  persons.  Held,  That 
the  application  should  not  be  granted;  that 
the  knowled^  or  information  which  en- 
abled plaintiff  to  make  this  distinct  and 
definite  statement  was  enough  to  enable 
plaintiff  to  frame  her  complaint. — Ifelieay  v. 
KahnetcU.,  889. 

2.  Where  the  petition  for  an  inspection  of 
writings  before  issue  joined  contains 
enough  matter  to  enable  plaintiff  to  frame 
his  complaint,  the  application  should  not 
be  granted,  though  it  may  appear  that  cer- 
tain of  the  allegations  must  be  made  on  in- 
formation and  belief. — Baferty  v.  WiUiarM 
etal.,UU 

INTEREST. 

See  JuDOMEDT,  2;  Trustees,  1. 

INTERVENTION. 
See  Divorce,  6. 

JOINT  DEBTORS. 

1.  The  death  of  one  of  the  makers  of  a  joint 
and  several  note  against  whom  a  separate 
judgment  was  rendered  prior  to  the  Code 
of  Civil  Procedure  will  not  discharge  his 
liability.  Entry  of  the  judgment  severed 
the  joint  liability  and  barred  an  action 
against  the  other  maker.—SnUth  et  cU.  v. 
Kibbie,  118. 


2.  An  action  against  joint  and  several  obli- 
gors for  contribution  is  one  of  equitable 
cognizance,  and  it  is  not  necessary  for  plain- 
tiff to  show  that  he  paid  at  the  express  re- 
quest of  defendants.— i9<w^^  a/,  v.  TuthiU 
et  aX.,  487. 

8.  The  obligation  being  several,  the  release 
of  one  obligor  does  not  discharge  the  rest. 
—Id, 

JUDGMENT. 

1.  Defendant  haying  answered,  a  successful 
plaintiff  may  take  any  judgment  consistent 
with  the  case  made  by  the  complaint  and 
embraced  within  the  issue.— ^ibr  v.  Mc- 
Lotighiin  et  al,,  29. 

2.  A  judgment  is  not  a  contract  or  obligation 
within  the  meaning  of  the  exception  in 
Chap.  538,  Laws  of  1879,  and  draws  interest 
only  at  the  statutory  rate  although  entered 
before  the  statute  went  into  effect. — (yBrien 
V.  Young  et  at.,  86. 

8.  Where  a  justice,  in  plaintiff's  absence,  re- 
ceived the  verdict  of  a  iury,  which  was  in 
defendant's  favor,  and  thereupon  entered 
judgment  of  discontinuance,  with  costs. 
Held,  That  the  judgment  was  substantially 
such  as  the  statute  required,  and  the  ver- 
dict was  a  nullity  and  no  bar  to  a  second 
suit  for  the  same  Qwis^.—Bijpley  et  aX.  v. 
MeCann,  128. 

4.  When  a  Judgment  in  an  action  establishes 
a  right  of  a  person  not  a  party  to  such  act- 
ion, such  person,  although  he  is  not  bound 
by  said  judgment,  may  elect  to  take  advan- 
tage of  It,  and  if  he  does  so  the  parties  to 
the  action  are  bound  by  it.— /SlSbipman  v. 
BoUinsetal.,  870. 

See  Appeal,  12,  24;  Arrest,  1;  Attach- 
ment, 2;  Execution,  7;  Executors,  17; 
Fraud,  5;  Injunction,  2.  8;  Mortgage, 
7,  22;  Partition,  8,  4;  Pleading,  8,  9; 
Practice.  9,  It,  18;  Railroads,  7;  Rb- 
osrvERs,  1,  2;  Set  off,  8. 

JURISDICTION. 

1.  A  cause  of  action  arises  when  that  is  not 
done  which  ou^ht  to  have  been  done,  or 
that  is  done  which  ought  not  to  have  been 
done,  and  the  place  where  the  cause  of  act- 
ion arises  is  the  place  where  such  acts  are 
done  or  are  omitted. — The  Toronto  General 
Trust  Co,  V.  The  0.,  B,  <t  Q.  BB  Co,,  42. 

2.  Where  the  gist  of  the  cause  of  action  be- 
tween two  foreign  corporations  consists  in 
the  wrongful  transfer  of  stock  by  defend- 
ant's transfer  agent,  which  wrongful  trans- 
fer was  made  in  New  York  city  upon  a 
surrender  here  of  the  stock  certificates  and 
new  certificates  issued  here  to  the  purchaser, 
the  cause  of  action  arises  here,  and  it  is 
consequently  error  for  the  court  to  set  aside 
a  summons  served  on  one  of  defendant's 
ofllcers  in  the  City  of  New  York,  upon  the 
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ground  that  the  court  had  no  Jurisdiction 
of  the  action. — Id. 

3.  Where  there  is  neither  allegation  nor  proof 
in  an  action  against  a  foreign  executor  that 
defendant  has  brought  into  the  state  assets 
of  the  estate  the  court  is  without  jurisdic- 
tion, and  this  concerns  the  power  of  the 
court  and  not  the  person  of  the  defendant, 
and  therefore  is  not  waived  by  appearance 
and  answer  on  the  merits.— (?ray  v.  Ryle, 
350. 

4.  Defendant's  answer  set  up  as  defense  that 
both  parties  are  non-residents  and  the  case 
is  not  within  §  1780,  Code  Civ.  Proc.  Pour 
months  later  defendant  gave  notice  of  mo- 
tion to  dismiss  on  the  same  ground.  Held, 
That  a  denial  of  the  motion  without  preju- 
dice to  defendant's  ri^ht  to  raise  the  ques- 
tion on  the  trial  was  right. — Edioards  v.  TTie 
Berkshire  Life  Ins.  Co,,  423. 

5.  Where  the  object  of  two  legal  proceedings 
is  the  same  the  proceedings  should  be  con- 
tinued in  the  case  where  process  was  first 
issued,  and  the  fact  that  the  second  action 
was  commenced  without  notice  of  the  pen- 
dency of  the  first  does  not  alter  the  rule. 
The  court  obtains  jurisdiction  in  an  action 
to  partition  lands,  although  there  is  no  land 
situate  in  the  county  which  the  summons 
and  complaint  named  as  the  place  of  trial. 
— Kimball  et  al.  v.  Mapes  et  cd.,  481. 

See  Affbal,  22,  28;  Executors,  23;  Luna- 
tics, 8;  Practick,  15,  16. 

JURORS. 

1.  Where  a  luror  is  otherwise  incompetent 
from  actual  bias  he  must  be  required  to  de- 
clare on  oath  that  he  believes  that  his  opin- 
ion will  not  influence  his  verdict  and  that  he 
can  render  an  impartial  verdict  according 
to  the  evidence;  it  is  not  sufficient  tliat  he 
supposes  he  can  do  so,  or  that  he  declares 
that  his  opinion  ought  not  to  influence  his 
verdict.— rA«  PeopU  v.  Casey,  181. 

2.  Where  the  court  held  that  jurors  who  fail- 
ed to  so  testifv  were  competent  and  defend- 
ant was  thereby  compelled  to  exhaust  his 
peremptory  challenges  before  the  jury  was 
fully  empannelled,  EM,  That  the  errone- 
ous ruling  was  not  harmless. — Id. 

3.  The  rieht  of  a  defendant  to  challenge  the 
body  of  the  grand  jury  because  irregularly 
or  defectively  constituted  no  longer  exists; 
he  can  raise  no  objection  except  to  in- 
dividual jurors  under  §  239,  Code  Crim. 
Pro.     The  PeopU  v.  Hooghkirk,  322. 

4.  Where  the  examination  of  a  juror  clearly 
warrants  the  conclusion  that  in  an  action 
like  the  one  to  be  tried  he  would  require 
stronger  evidence  to  And  for  the  plaintiff 
than  in  other  cases,  a  challenge  for  favor 
should  be  sustained.— ifw/fen  v.  Christian  et 
al.,  426. 

See  Practice,  1,  2. 
Vol.  19.— No.  26a. 


JUSTICES  OP  THE  PEACE. 

1.  Justices  of  the  Peace  fall  within  the  pro- 
visions of  Sec.  13  of  Article  6  of  the  Con- 
stitution of  New  York,  prohibiting  the  hold- 
ing •*  of  oflace  of  justice  or  judge  of  any 
court  longer  than  until  and  including  the 
last  day  of  December  next  after  he  shall  be 
seventy  years  of  age." — T?ie  People  ex  rel. 
Lawrence  v.  Mann  et  al.,  290. 

See  Costs,  8;  County  Court;  Evidence,  6; 
Judgment,  8;  Pleading,  14. 

LEASE. 

1.  Where  a  lease  contains  the  lessor's  cove- 
nant to  '*  put  and  keep  the  roof  in  repair," 
and  does  not  show  an  intention  that  he 
shall  take  notice  of  disrepair  from  his  own 
observations,  he  cannot  be  held  liable  for 
damage  caused  by  leakage  occurring  six 
months  after  the  tenant  went  into  posses- 
sion, there  bein^  no  evidence  that  the  roof 
was  out  of  repair  before  that  time,  unless, 
prior  to  the  occurrence,  the  lessor  knew  or 

•  was  notifled  of  the  condition  of  the  roof  .— 
JTiomas  v.  Kingsland  et  al.,  71. 

2.  Where  the  reversioner  and  lessor  assigns 
to  a  third  person  the  written  obligation  of 
the  lessee  to  pay  rent,  the  thing  transferred 
is  a  mere  chose  in  action,  and  the  assignee 
has  no  occasion  to  inquire  as  to  the  contents 
of  a  real  estate  mortgage  which  professes 
to  pledge  rents  and  profits. — IHley  v.  Sexton 
etal.,^S. 

3.  The  rule  is  that  where  the  landlord  vio- 
lates his  covenant  to  repair  the  tenant  may 
make  the  repairs  and  charge  the  landlord 
wiih  the  cost,  or  he  may  recover  for  .the 
loss  of  the  use  of  that  part  of  the  premises 
which  Uie  failure  to  repair  has  prevented 
him  from  enjoying.  In  order  to  recover 
consequential  damages  it  must  appear  thfit 
they  were  foreseen  at  the  time  of  the  con- 
tract, and  damages  are  remote  when  they 
do  not  immediately  and  necessarily  flow 
from  the  breach  complained  of. — Chadivick 
V.  WoodtDord,  456. 

4.  The  above  doctrines  applied  to  a  case  of 
damage  to  health  and  business  from  de- 
fective plumbing  and  sewerage,  and  Held, 
That  no  recovery  could  be  had  by  the  ten- 
ant.—/d. 

5.  Plaintiffs,  being  the  lessees  of  a  portion  of 
certain  premises,  were  evicted  by  title  para- 
mount, and  thereupon  leased  the  whole 
premises  anew  at  an  increased  rent  and  for 
a  longer  term,  and  subsequentlv  sold  said 
lease  at  a  large  profit.  Held,  Error  to  re- 
ceive evidence  of  such  fact  in  an  action  by 
plaintiffs  to  recover  damages  for  breach  of 
covenant  for  quiet  enjoyment,  the  measure 
of  damages  in  case  of  eviction  being  the 
difference  between  the  rent  received  and 
the  fair  rental  value  of  the  premises. — 
PUzgibbons  et  al.  v.  Freisen,  458. 
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6.  Where  the  tenant  deposited  a  sum  of 
money  "as  security  for  the  payment  of 
rent  according  to  the  proTisions  and  con- 
ditions of  the  lease,  and  security  to  be  paid 
back  to  the  tenant  on  the  full  compliance 
with  the  provisions  of  the  lease  on  the  part 
of  the  tenant,"  and  the  tenant  was  dispos- 
sessed during  the  term  for  the  non-payment 
of  rent,  the  amount  being  smaller  than  the 
deposit  aforesaid,  and  no  other  covenant 
was  broken,  Held,  That  such  deposit  was 
not  forfeited,  but  that  the  landlord  could 
only  withhold  thereof  the  amount  of  the 
rent  due.—ScoU  y.  MonieUo,  462. 

7.  The  measure  of  damages  in  an  action  for 
a  breach  of  contract  consisting  in  a  failure 
on  the  part  of  defendant  to  put  plain- 
tiff in  possession  of  premises  which  he  had 
leased  from  defendant  is  the  difference 
between  the  rental  value  of  the  premises 
and  the  rent  reserved  by  the  lease. — GoU- 
mauY.  King,  551. 

8.  In  such  an  action  the  jury  was  allowed*  to 
consider  as  elements  of  damage  the  value 
of  plaintiff's  time  employed  in  seeking  car* 
penters  and  painters  to  make  alterations  in 
the  premises  hired  of  defendant,  his  labor 
performed  in  searching  for  other  premises 
after  the  breach  on  the  part  of  defendant, 
and  the  rent  which  he  was  obliged  to 
pay  for  such  other  premises.  Held,  Error. 
— id. 

See  Abbignhsnt  for  Crbditobs,  3 ;  Taxa- 
tion, 10.  11. 

LEGACY. 
See  Wills.  8.  9,  41. 

LIBEL. 

1.  A  publication  in  a  newspaper  in  relation 
to  one  who  was  in  fact  a  physician,  charg- 
ing that  he,  as  a  coroner,  had  held  an  in- 
quest on  a  man,  supposing  him  to  be  dead, 
when  he  was  in  fact  alive,  and  that  the  man 
would  have  been  pronounced  dead,  and 
buried  alive,  but  for  the  arrival  of  a  phy- 
sician on  the  scene,  is  not  libellous  p&r  se 
where  the  article  only  refers  to  the  coroner 
in  his  capacity  as  such  officer  and  not  as  a 
physician.— JPMrdy  v.  The  Rochester  Printing 
Co.,  253.  ^ 

2.  A  joint  stock  association  organized  under 
the  laws  of  this  State,  and  having  a  presi- 
dent or  treasurer,  is  liable  to  an  action  for 
libel  although  it  does  not  appear  that  it 
consists  of  seven  or  more  shareholders  or 
associates.— Fan  Amam  v.  McCune,  412. 

3.  A  pamphlet  was  published  by  a  clergyman 
of  the  JProtestant  Episcopal  Church,  who 
had  been  removed  from  the  office  of  mis- 
sionarv  by  the  Missionary  Bishop  having 
iurisdiction  over  him,  addressed  to  the 
bishops  and  clergy  of  said  church,  and  ac- 
cusing said  Missionary  Bishop  of  unfairness 
in  delaying,  &c.,  a  proper   ecclesiastical 


trial  of  the  charges  for  which  he  had  been 
removed.  In  answer  to  this  pamphlet  the 
bishop  published  another,  adoressed  to  the 
same  persons,  and  justifying  his  conduct  in 
the  matter,  and,  for  the  purpose  of  ao  do- 
ing, reciting  charges  of  immoral  conduct 
a^inst  said  clergyman  which  had  come  to 
his  ears.  In  an  action  for  libel.  Held,  That 
the  bishop*s  pamphlet  was  privileged  unless 
published  with  malice  against  the  plaintiff 
and  for  the  purpose  of  injuring  him. — Hiti- 
man  v.  Hare,  441. 

4.  In  such  a  case  the  court  was  requested  to 
charge  * '  that  if  Uie  defendant  had  probable 
cause  for  believing,  at  the  time  he  issued 
the  pamphlet,  the  statements  charged  to  be 
libellous,  the  plaintiff  cannot  recover." 
The  court  did  not  so  charge.  Held,  No 
error. — Id, 

LICENSE. 

See   Municipal   Corporations,   4 ;   Stat- 

UTBS,  2. 

LIEN. 

1.  Defendant,  who  kept  a  boarding  stable, 
agreed  with  plaintiff's  husband  to  take 
plaintiff's  mare  around  to  race  courses,  etc., 
and  enter  her  for  races,  defendant  to  have 
half  her  winnings  and  plaintiffs  husband 
to  pay  all  expenses.  Meld,  That  the  de- 
fendant did  not  board  the  mare  within 
Chap.  498,  Laws  of  1872.  and  could  not 
establish  a  lien  for  such  expenses  under 
that  Bjci.—Armiiage  v.  Mace,  520. 

2,  Plaintiff's  husband  formerly  owned  the 
mare,  but  on  her  asking  him  to  give  it  to 
her,  said,  **I  will  give  her  to  you.  She 
shall  be  your  property."  The  mare  was 
present  at  the  iime«  and  the  husband  no- 
tified the  man  in  charge  and  told  him  he 
was  to  deliver  the  same  to  plaintiff  when 
she  wanted  her.  Plaintiff  used  the  mare 
exclusively  thereafter,  and  it  was  recog- 
nized in  the  family  as  her  property.  Held, 
Sufficient  to  authorize  a  finding  that  the 
mare  was  delivered  to  and  possessed  by 
plaintiff  in  pursuance  and  consummation 
of  a  gift.— id. 

See  Partition,  8 ;  Redemption,  1. 
LIFE  INSURANCE. 

1.  A  person  holding  a  polijcy  of  life  insurance 
does  not  forfeit  such  policy  by  omitting  to 
pay  the  premiums  when  the  company  issu- 
ing the  policy  has  ceased  to  do  business, 
transferred  its  assets  and  become  insolvent, 
for  the  further  payment  of  premiums  is  ex- 
cused by  such  insolvency;  but  the  mere 
fact  of  an  apparent  or  assumed  insolvency, 
without  a  formal  declaration  thereof,  does 
not  excuse  the  payment  of  the  premium.— 
The  People  v.  The  Globe  Mut.  Ufe  In».  Co., 
197. 

2.  Where,  at  the  time  when  a  premium  on 
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a  policy  of  life  insurance  had  become  abso- 
lutely due,  a  committee  of  the  trustees  of 
the  company  issuing  it,  appointed  to  in- 
vestigate the  condition  of  the  company,  bad 
agreed  to  report  that  the  said  company  was 
insolvent,  but  such  report  was  not  signed 
and  proceedings  to  wmd  up  the  company 
were  not  taken  until  after  the  said  pre- 
mium became  so  due,  and  default  was  made 
in  its  payment  without  such  insolvency  of 
the  said  company  beingalleged  as  a  reason 
for  such  default,  fldW,  That  the  policy  was 
forfeited.— M 

3.  Semtis,  That  the  policy  would  not  have  been 
forfeited  if  the  insolvency  of  the  company 
had  been  given  as  the  reason  of  the  non- 
payment of  the  premium.— Jrf. 

4.  Testimony  considered  and  verdict  of  acci- 
dental self-killing  set  aside  as  against  the 
weight  of  evidence. — Kna/pp  v.  Ths  North- 
toestem  Mui,  Life  Ins.  Co.,  285. 

5.  Where  an  insurable  interest  exists  at  the 
time  of  taking  out  a  policy  on  the  life  of  a 
debtor,  the  creditor  paying  the  premiums, 
the  subsequent  payment  of  the  debt  in 
whole  or  In  part  or  the  discharge  of  the 
debtor  in  ban^uptcv  will  not  invalidate  the 
policy  or  furnish  a  defense  to  it. — Ferguson 
V.  TheMasHoehuseUsMut,  Life  Ins,  Co.,  424:. 

6.  Evidence  of  the  party  procuring  the  policy 
as  to  the  health  of  the  assured  is  admissible 
on  the  question  of  breach  of  warranty. — Id. 

7.  When  it  has  been  the  custom  of  an  insur- 
ance company,  for  so  long  and  under  such 
circumstances  as  to  warrant  a  belief  on  the 
part  of  the  assured  that  the  custom  will  be 
continued,  to  notify  the  assured  when  the 
premium  was  payable  and  the  amount  of 
said  premium,  the  policy  being  one  en- 
titling the  assured  to  a  share  in  the  dividends 
of  the  company  applied  in  reduction  of  the 
premiums,  the  failure  of  the  company  to 
give  such  notice  will  excuse  the  non-pay- 
ment of  a  premium  when  first  due,  and  the 
policy  cannot  be  forfeited  for  that  reason. 
—The  Atty.'Gen.  v.  The  Continental  Life 
I'M.  Co.,  448. 

8.  The  policies  in  suit  provided  that  they 
should  be  void  if  the  assured  "  should  die 
in,  or  in  consequence  of  the  violation  of  the 
laws  of  any  nation,  State  or  province."  The 
assured,  with  his  brother,  made  a  violent 
assault  upon  one  B.,  and  after  the  latter 
had  drawn  a  pistol  endeavored  to  escape, 
when  he  was  shot  and  killed  by  B.,  who 
testified  that  the  shooting  was  not  done  in- 
tentionally. Hdd,  That  a  sufficient  relation 
between  the  act  causing  the  death  and  the 
violation  of  law  existed  to  avoid  the  policy; 
that  a  death  within  the  meaning  of  the  pol- 
icy might  occur  without  being  intentionally 
inflicted,  and  that  the  case  was  not  one  in 
which  a  special  verdict  was  required. — 
Murray  v.  The  N.  7.  Life  Ins.  Co.,  567. 

See  Agbivct,  8. 


LIMITATION. 

1.  When  a  complainant  has  concurrent  rem- 
edies in  law  and  in  equitjr,  time  is  as  abso- 
lute a  bar'in  equity  as  in  law. — In  re  ac- 
counting of  NeiUy,  85. 

2.  The  presumption  of  payment  after  the 
lapse  of  twenty  years  applies  to  a  simple 
contract. — Id. 

3.  Section  414,  Code  Civ.  Proc,  relates  to  all 
the  provisions  of  the  chapter  of  which  it  is 
a  part.  Section  899  falls  within  the  pro- 
visions of  the  chapter  constituting  the  rules 
of  limitation.  Subd.  8  of  §  414  has  ref- 
erence to  the  mode  of  commencing  an  ac- 
tion prescribed  by  the  chapter  of  which  it 
is  a  part,  and  compliance  with  §  99  of  the 
old  Code  is  not  enough.— JB^fy^tt  v.  Strtck- 
land,  124. 

4.  The  exception  in  §  875,  Code  Civ.  Pro., 
puta  restraint  only  upon  the  extension 
of  time,  and  means  that  the  disability  shall 
not  add  more  than  ten  years  to  the  time 
limited  after  the  disability  has  ended. — 
HoweU  et  at.  v.  Leavitt  etal.,  162. 

5.  A  partial  payment  of  a  debt  by  a  creditor 
to  his  debtor  takes  the  claim  out  of  the  op- 
eration of  the  statute  of  limitations  and  re- 
vives the  debt  as  effectually  as  an  acknowl- 
edgment in  writing  signed  by  the  party  to 
be  charged  thereby. — Gardner  v.  Qwrdner^ 
249. 

6.  Where  there  is  both  a  legal  and  an  equit- 
able remedy,  the  statute  bar  applicable  to 
equitable  remedies  will  be  applied  where 
the  legeJ  remedy  is  imperfect. — Hoyt  et  al. 
V.  Tuthm  et  al.,  487. 

See  Bar,  2;  Evidence,  17;  Taxation,  8,  9  ; 
Trusts,  1,  2. 

LOAN  COMPANIES. 

1.  The  Mutual  Trust  Co.  was  a  corporation 
authorized  to  receive  deposits,  a  guaranty 

.  company  and  a  loan  and  mortgage  com- 
pany within  the  meaning  of  Chap.  324, 
Laws  of  1874,  and  therefore  one  of  the  cor- 
porations required  by  the  act  to  report  to 
the  Bank  Department.— rA«  Peapte  v.  The 
Mutual  Trust  Co.,  116. 

LOTTERIES. 

1.  A  loan  made  with  a  view  of  obtaining 
money  to  carry  on  the  government  of  a  na- 
tion, and  which  contains  a  provision  by 
which  the  amount  can  be  increased  as  to  a 
portion  of  it  upon  a  contingency  named 
therein,  does  not  constitute  a  lottery,  and 
is  not  in  violation  of  the  constitution  and 
laws  of  this  State  prohibiting  lotteries. — 
Kohn  V.  Kohler,  368. 

2.  Lotteries  subject  to  condemnation  of  the 
constitution  and  laws  are  schemes  where 
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money  is  paid  for  the  chance  of  receiving 
money  in  return. — Id. 

LUNATICS. 

1.  Unsoundness  of  mind  is  established  when 
it  is  shown  that  the  person  was  laboring  un- 
der a  delusion  and  was  led  to  perform  the 
act  souj^ht  to  be  revoked  by  a  belief  that 
something  existed  which  had  no  existence, 
except  in  his  own  imagination,  and  out  of 
which  he  is  incapable  of  being  reasoned. — 
Biggs  v.  The  American  Tract  Soe.,  87. 

2.  Plaintiff's  intestate  was  a  man  of  eccentric 
habits,  and  labored  under  an  insane  delu- 
sion that  his  family  were  inimical  to  him. 
Defendant's  aeent,  with  knowledge  of  these 
facts,  advised  him  to  dispose  of  his  property 
during  his  life  and  not  leave  it  as  a  source 
of  litigation  after  his  death,  and  offered  in 
case  he  would  then  give  defendant  what  he 
intended  to  leave  it  that  it  would  pay 
interest  on  it  during  his  life.  This  was 
done.  In  an  action  to  revoke  the  agree- 
ment and  recover  the  moneys  paid,  Beldf 
That  these  facts  were  sufficient  to  Justify  a 
finding  of  unsoundness  of  mind  and  that 
defendant  knew  and  took  advantage  of  it; 
that  it  was  bound  by  its  agent's  knowledge 
and  that  a  char^  that  plaintiff  could  not 
recover  unless  intestate  was  of  unsound 
mind  at  the  time  of  the  transaction  and  the 
agent  had  notice  of  his  condition  was  suf- 
ficiently favorable  to  defendant. — Id, 

8.  The  mortgage  in  suit  was  executed  by  the 
committee  of  a  lunatic,  in  pursuance  of  an 
order  of  the  court  authorizing  its  execution 
for  the  purpose  of  paying  a  claim  by  an 
insane  asylum  for  the  support  of  the  luna- 
tic, to  recover  which  an  action  had  been 
commenced.  The  petition  for  such  order 
showed  all  the  facts  necessary  to  confer 
jurisdiction.  Beld,  That  the  court  would 
not  presume,  for  the  purpose  of  subverting 
the  order,  that  other  debts  existed  which 
were  not  provided  for ;  that  the  claim  of 
the  asylum  constituted  a  valid  debt  against 
the  lunatic,  which  could  be  enforced  against 
his  property  independent  of  any  action  of 
his  committee  ;  that  its  existence  constitu- 
ted a  sufficient  ground  for  the  application 
for  leave  to  mort^a^e  this  real  estate,  and 
the  filing  of  a  petition  showing  its  exist- 
ence vested  the  court  with  Jurisdiction. — 
The  AgricuUuraX  Ins,  Co.  v.  Barnard,  662. 

MALICIOUS  PROSECUTION. 

1.  In  an  action  for  malicious  prosecution, 
where  the  facts  are  undisputed,  the  question 
of  probable  cause  is  for  the  court.— Bing» 
ham  V.  Beckwith,  422. 

MANDAMUS. 

1.  It  is  error  for  the  court  to  grant  a  man- 
damus under  seal  upon  a  motion  in  an  ac- 
tion.   Mandamus  is  now  a  state  writ,  and 


should  be  applied  for  in  a  separate  pro- 
ceeding.— ToumansY.  Terry ^  269. 

See  Surrogates,  1  ;  Taxation,  8,  9  ;  Vn^ 

LAGES,  6. 

MARINE  COURT. 

See  Constitutional  Law,  10. 

MARIOAGE. 

1.  The  words  "  absented  himself.*'  as  used  in 
2  R.  S.,  189,  §  6,  mean  a  withdrawal  of  the 
hu8band*s  whereabouts  from  his  wife,  his 
relations,  and  the  ordinary  and  usual  op- 
portunities of  identification — such  a  with- 
drawal from  his  wife  and  family  as  would, 
after  the  lapse  of  five  successive  years,  lead 
naturally  to  the  inference  that  death  had 
ensued. — Jones  v.  Zeiier  et  al.,  287. 

MARRIED  WOMEN. 

1.  Defendant,  a  married  woman,  executed 
with  her  husband  a  bond  secured  by  a 
mortgage  upon  her  real  estate  in  New  Jer- 
sey, where  she  resided.  In  this  action 
commenced  in  this  State  upon  the  bond, 
after  the  premises  had  been  sold  on  fore- 
closure of  a  prior  mortgage  and  there  was 
no  surplus  upon  such  sale,  BM,  That  the 
contract  having  been  made  in  New  Jersey, 
by  residents  of  that  State,  and  the  mort- 
gage being  upon  real  estate  situated  there, 
the  laws  of  that  State  must  govern  the  con- 
tract ;  and  there  being  no  allegations  in  the 
plead mgs  of  what  Uie  laws  of  New  Jersey 
are  the  common  law  must  be  presumed  to 
prevail  there,  and  there  was  therefore  no 
cause  of  action,  the  contract  alleged  being 
void  under  the  common  law. — Seymour  v. 
Aldm,  78. 

2.  In  the  absence  of  express  agreement,  ser- 
vices performed  by  a  woman  as  a  member 
of  the  family  of  her  father-in-law  are  im- 

gpliedly  gratuitous,  and  if  they  are  to  be 
aid  for  the  compensation  belongs  to  her 
usband.— i20&2e0  et  al.  v.  OaUenHne,  168. 

8.  The  firm  of  Percival,  Wilson  &  Co.  was 
indebted  to  the  firm  of  McLaren  &  Co. 
Defendant,  a  married  woman,  executed  a 
mortgage,  at  request  of  her  husband,  who 
was  a  member  of  the  former  firm,  upon  her 
separate  estate,  not  knowing  the  purpose 
of  the  mortgage  or  to  whom  it  was  pay- 
able. In  consideration  of  the  same  McLaren 
&  Co.  extended  the  time  of  payment  to 
Percival,  Wilson  &  Co.  HM,  That  the 
mortgage  could  be  enforced  against  her 
separate  estate. —  McLaren  v.  FerciDdl  el 
al.,  171. 

4.  The  proceeds  of  an  insurance  policy  upon 
the  life  of  her  husband,  which  have  been 
actually  received  bf  the  wife  upon  his 
death,  and  deposited  m  bank,  are  liable  for 
debts  which  she  has  theretofore  contracted 
in  carrjMng  on  a  separate  business.— CVvsdy 
V.  Siephan,  172. 
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0.  A  married  woman  who  embarks  in  busi- 
ness as  a  member  of  a  firm  is  liable  upon 
the  firm  notes  given  for  money  to  use  and 
used  in  the  firm  business  notwithstanding 
her  coverture,  and  she  is  not  relieved  from 
such  liability  by  the  fact  that  her  partner 
after  receiving  the  money  diverted  it  to  his 
own  uae.—WuUanu  v.  Burton  et  al.,  899. 

See  EsTOFPBL,  2 ;  Mortoagb,  1. 

MASTER  AND  SERVANT. 

1.  It  is  the  general  rule  that  an  employee  as- 
sumes the  risks  of  the  employment,  but 
this  rule  has  been  changed  by  Chap.  122, 
Laws  of  1876.  as  to  the  employment  by  any 
person  of  a  child  under  the  age  of  sixteen 
years  in  anv  business  dangerous  to  the  life 
and  limb  oi  such  child,— Ekkey  v.  Taaffe, 
67. 

2.  The  eight  hour  statute  leaves  the  rate  of 
wages  open  to  be  fixed  by  the  agreement  of 
parties  intending  to  enter  into  the  relations 
of  employer  and  employee.  Extra  labor 
cannot  be  required  nor  extra  compensation 
demanded  unless  an  agreement  therefor  has 
been  previously  made  by  the  parties. — 
McCa/rihy  v.  TJu  Mayor,  dc.,  of  N,  F.,  184. 

8.  Where  an  employee  enters  upon  the  em- 
ployment understanding  that  ten  hours 
labor  per  day  are  required,  and  that  the 
duration  of  his  labors  are  dependent  on  ex- 
traneous circumstances  an  agreement  to 
^ive  him  extra  compensation  cannot  be 
implied. — Id. 

4.  Although  the  peculiar  relations  of  the 
common  seaman  to  his  superior  officers  may 
relieve  him  from  bein^  charged  with  con- 
tributory negligence  in  obeying  an  order 
which  exposes  him  to  peril,  yet  the  effect 
of  these  relations  does  not  extend  so  far  as 
to  enable  him  to  recover  for  the  negligence 
of  a  co-employee. — OUen  v.  Clyde,  430. 

5.  Though  the  master  of  a  vessel  may  be  the 
aUer  ego  of  the  owners,  the  mate,  while  the 
master  is  on  board,  is  not  such  aUer  ego, 
and  though  of  superior  grade  with  power 
to  compel  obedience,  he  is  yet  a  fellow- 
servant  with  the  common  seaman,  and  for 
his  negligence  the  seaman  cannot  recover 
against  the  ship-owner. — Id. 

6.  A  lad  of  19  years  was  employed  in  a  paper 
factory;  his  work  took  him  into  all  parts  of 
the  factory,  which  was  five  stories  high, 
and  had  no  way  of  access  to  the  scuttle  in 
the  roof.  The  factory  burned,  and  the  boy, 
who  was  then  in  the  fifth  story,  perished. 
Held,  That  the  question  of  negligence  was 
for  the  jury. — tichtoandn&r  v.  Btrge  etcU., 
481. 

7.  In  an  action  brought  by  a  minor  under  16 
years  of  age,  for  damages  received  from 
personal  injuries  while  in  the  employ  of 
the  defendants  in  an  occupation  alleged  to 
have  been  dangerous,  the  court  refused  to 


charge  "  that  if  the  plaintiff  was  negligent 
he  could  not  recover."  ffeld,  No  error.— 
Hayes  v.  The  Bush  db  Denslow  Mfg.  Co.,  486. 

8.  When  the  servant  within  the  scope  of  his 
duty  enables  another  by  his  assent  to  in- 

Jure  a  third  person— e.  g.*,  by  confiding  to 
lis  care  the  management  of  machinery — 
the  master  is  liable  ;  but  the  burden  of 
proving  this  assent  is  upon  plaintiff,  and 
the  fact  is  necessary  to  his  esse.— Edwards 
V.  Jones,  524. 

9.  An  employer  is  not  bound  to  protect  the 
person  employed  against  such  risks  of  in- 
juries as  are  incidental  to  the  employment 
Itself  and  are  plainly  to  be  perceived  and 
comprehended  by  the  empl^ee  when  ac- 
cepting the  employment. — Kennedy  v.  The 
ManhaUan  BR.  Co.,  549. 

10.  The  plaintiff's  intestate  was  employed  by 
the  defendant  to  stand  upon  the  track  of  its 
elevated  railroad  and  signal  approaching 
trains  and  workmen  engaged  in  excavating 
on  the  streets  below  when  blasts  could  l]S 
discharged.  After  being  engaged  in  such 
employment  about  a  month  he  was  killed 
by  one  of  defendant's  trains.  Held,  No 
negligence  on  the  part  of  defendant  in  fail- 
ing to  provide  a  platform  outside  of  its 
tracks  as  a  means  of  escape  for  plaintiff's 
intestate  in  addition  to  the  means  ordina- 
rily used  by  persons  similarly  employed  of 
stepping  upon  the  girders  connecting  the 
tracks  or  oi  letting  themselves  down  under 
the  track.— Jd. 

See  Nbgliobncb,  28-80. 

MECHANICS'  LIENS.         ♦ 

1.  Upon  a  failure  to  file  with  the  County 
Clerk  notice  of  legal  steps  taken  to  enforce 
a  mechanics'  lien  within  one  year  from  the 
date  of  filing  such  lien,  as  required  by  the 
lien  statute,  an  entry  made  bv  the  clerk  to 
that  effect  will  work  a  cancellation  of  such 
lien  notwithstanding  an  action  had  been 
brought  within  the  year  to  enforce  the  lien. 
--Pnor  V.  White  et  ai.,  70. 

2.  As  the  mechanics'  lien  law  of  1875,  appli- 
cable to  New  York  City,  was  not  repealed 
by  the  general  law  of  1880,  a  verification 
under  the  latter  law  that  the  statements 
therein  contained  are  true  to  the  best  of  his 
knowledge,  information  and  belief  is  insuffi- 
cient In  a  case  arising  in  said  dij.—Keogh 
etal.  V.  Mainetal.,  888. 

3.  Under  the  statute  of  1875  a  verification 
that  "the  same  is  true  to  the  best  of  his 
own  knowledge  "  is  insufficient  and  confers 
no  lien. — Id. 

4.  In  an  action  to  foreclose  a  mechanics'  lien 
where  there  has  been  an  abandonment  of 
the  contract  b^  defendant,  it  is  not  neces- 
sary for  plaintiff,  in  order  to  recover  upon 
qtiantum  meruit,  to  show  legal  excuse  for 
not  fully  performing    the    contract,    nor 
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where  the  time  fixed  by  the  contract  for  its 

Serformance  has  been  waived  to  notify 
efendant  of  his  intention  and  demand 
performance  on  his  part  within  a  reason- 
able time. — Powers  v.  Hogan^  459. 

MEDiaAL  COLLEGES. 

1.  Chap  319,  Laws  of  1848,  and  the  acts 
amendatory  thereof,  do  not  authorize  the 
formation  of  medical  colleges. — The  Peo- 
ple V.  Qunn  el  al.,  275. 

2.  Chap.  367,  Laws  of  1882,  legalizing  cer- 
tain colleges,  has  reference  only  to  scien- 
tific and  literary  colleges  or^nized  and 
authorized  to  be  organized  under  the  act  of 
1848,  in  whose  organization  there  had  been 
some  imperfection,  and  did  not  apply  to 
medical  colleges. — Id. 

3.  Since  the  passage  of  Chap.  184,  Laws  of 
1853,  no  medical  college  could  be  organized 
except  as  provided  in  said  act  of  1853  or  by 
special  charter. — Id. 

MORTGAGE. 

1.  In  the  absence  of  a  bond  or  an  express 
covenant  in  the  mortgage  to  pay,  there 
is  no  personal  liability  for  a  deficiency,  and 
the  remedy  of  the  mortgagee  is  confined  to 
the  mortgaged  premises.  No  such  cove- 
nant can  be  inferred  or  implied  from  a 
clause  in  a  married  woman's  mortgage 
charging  her  separate  estate.— Jfa<jA;  v. 
Auetin,  6. 

2.  The  mortgage  in  suit  was  assigned  after 
being  recoroed  by  S.,  the  mortgagee,  to 
plaintiff's  assignor,  but  the  assignments 
were  not  recorded,  and  S.  thereafter  exe- 
cuted and  delivered  a  satisfaction  piece, 
which  was  recorded.  Subsequently  a  mort- 
gage on  the  same  premises  was  given  to  R. 
et  al.,  who  had  knowledge  of  the  prior 
mortgage,  and  they  assigned  the  same  for 
value  to  defendants,  who  took  without 
notice  and  recorded  their  assignment, 
which  contained  a  guaranty  of  payment. 
Held,  That  plaintiff's  mortc^age  was  not 
entitled  to  priority  as  to  deiendants,  but 
that  plaintiff  was  entitled  to  redeem*  de- 
fend»uit's  mortgage  and  to  be  subrogated 
to  all  their  rights,  including  the  guaranty. 
—Clark  V.  Uackin  et  al.,  8. 

3.  Where  there  is  no  bond  and  no  covenant 
to  pay  the  mortgage  debt  the  mortgagor  is 
not  personally  liable  unless  the  instrument 
clearly  shows  such  an  intent  on  the  part  of 
the  contracting  parties. — Smith  v.  Rice,  16. 

4.  A  recital  in  a  purchase  money  mortgage, 
there  being  no  bond,  that  the  mortgagor 
'Ms  justly  bound  in  the  sum  of  $2,000,^  is 
not  a  sufficient  admission  of  such  an  in- 
tent,— Id. 

5.  Plaintiff  gave  tOiS.  a  mortgage  which  con- 
tained no  covenant  to  pay,  but  provided 
that  the  mortgagee  should  look  to  the  land. 


No  bond  was  given.  Thereafter  Uie  land 
was  sold  to  one  L.,  who  assumed  payment 
of  the  mortgage  and  paid  the  balance  of  the 

fmrchase  to  S.,  under  an  agreement  that  the 
atter  should  pay  the  same  to  plaintiff  with 
interest.  In  an  action  to  recover  said  bal- 
ance, defendant  counterclaimed  for  a  defi- 
ciency on  foreclosure  of  the  mortgage. 
There  was  some  evidence  that  S.  advanced 
money  for  plaintiff's  benefit  when  the 
mortgage  was  given.  Held,  That  the 
counterclaim  was  properly  rejected. — 
Spencer  v.  Spencer,  32. 

6.  S.  agreed  with  the  owner  of  the  equity  of 
redemption  to  extend  the  time  of  payment. 
At  the  time  of  such  extension  the  premises 
exceeded  in  value  the  amount  of  the  mort- 
gage. Held,  That  plaintiff  was  thereby 
released  from  liability,  if  any  existed. — la. 

7.  In  an  action  of  foreclosure  the  summons 
was  served  by  publication  on  H.,  to  whom 
the  premises  had  been  conveyed  by  the 
mortgagor.  H.  was,  in  fact,  dead  at  the 
time  of  such  service,  but  his  death  was  un- 
known to  the  plaintiff,  who  purchased  on 
the  sale  and  was  put  in  possession  by  a 
writ  of  assistance.  In  an  action  of  eject- 
ment by  H.*s  heirs,  Held,  'QiAt  the  judg- 
ment of  foreclosure  was  a  nullity  as  to 
them,  and  their  dispossession  unlawful. — 
HotoeU  et  al.  v.  Leavia  et  al.,  162. 

8.  Defendant  executed  to  plaintiff  a  mortgage 
upon  a  flouring  null  "  with  appendages  of 
every  description  now  used  in  and  about 
the  same,  consisting  of  all  dams,  water- 
courses, Ac."  Held,  That  under  the  word 
''appendages"  title  passed  to  a  platform 
scale,  a  com-sheller,  &c.,  which  were  in 
the  mill  when  the  mortgage  was  executed. 
—MOlery.  Hart,  198. 

9.  In  a  foreclosure  by  advertisement  and  sale 
under  the  statute  if  a  mortgagor  leave  a 
will  naming  executors  they  must  be  served 
with  notice  of  sale,  although  they  have 
never  qualified. —  Van  Schaack  v.  Sandere, 
170. 

10.  It  seeme,  however,  that  such  a  foreclosure 
may  proceed  without  such  service  where 
no  personal  representatives  of  a  mortgagor 
have  been  appointed  and  where  none  are 
named  in  his  will,  if  any. — Id. 

11.  A  mortgage  stated  that  there  was  con- 
veyed thereby  idl  the  real  property  of  the 
corporation  in  the  county  of  Saratoga,  and 
particularly  all  lands  immediately  adjoin- 
ing the  line  of  its  road,  and  which  were 
designed  to  be  used  in  operating  the  said 
railroad.  HM,  That  under  these  words 
passed  all  the  real  property  which  the  com- 
pany owned  in  the  county  at  the  time  the 
mortgage  was  executed.— Dtf rani  v.  Ken- 
yon  etS,.,  195. 

12.  A  bond  and  mortgage  may  pass  by  de- 
livery, but  such  delivery  must  be  by  the 
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owner  or  his  duly  authorized  agent.  De- 
livery by  one  in  possession  of  the  instru- 
ments only  as  agent  to  collect  the  interest 
passes  no  title,— McMoek  y.  Eobinton,  229. 

13.  In  case  of  such  unauthorized  assignment 
and  delivery  by  an  agent  of  the  owner  to 
an  innocent  purchaser,  the  principle  that 
where  one  of  two  innocent  persons  must 
suffer  the  loss  should  fall  upon  that  one 
who  has  made  it  possible  does  not  apply. — 
Id. 

14.  A  bond  and  mortgage  will  pass  by 
assignment  although  the  instruments  them- 
selves are  not  delivered  at  the  time.— /d. 

15.  The  only  proper  parties  to  a  suit  for  a 
foreclosure  of  a  mortgage,  so  far  as  mere 
legal  riffhts  are  concerned,  are  the  mort- 
gagor, the  mortgagee,  and  those  who  have 
acquired  rights  and  interests  under  them 
9ub9equent  to  the  mortgage,  and  the  mort- 
gagee has  no  right  to  make  one  who  claims 
adversely  to  the  title  of  the  mortgagor,  and 
prior  to  the  mortgage,  a  party  defendant 
for  the  purpose  of  trying  the  validity  of  his 
adverse  claim.— JTcniv.  Popham,  241. 

16.  The  owner  of  a  judgment  agaiost  the 
grantor  of  a  mortgagor,  which  is  a  lien 
upon  the  land  covered  by  the  mortgage, 
cannot  be  made  a  party  to  a  foreclosure 
suit  for  the  purpose  of  having  the  lien  of 
his  judgment  declared  to  be  subsequent  to 
that  of  the  mortgage. — Id. 

17.  Defendant  executed  a  purchase  money 
mortgage,  collateral  to  a  bond  conditioned 
to  pay  the  principal  sum  to  A.  V,  O.,  and 
the  interest  thereon,  or  on  so  much  thereof 
as  might  remain  at  any  time  unpaid,  to 
plaintiffs.  The  bond  and  mortgage  were 
sold  by  the  receiver  of  A.  V.  O.  to  one  C, 
who  executed  a  satisfaction  thereof  for  less 
than  the  principal  sum,  and  delivered  it  to 
defendant.  Held,  That  the  satisfaction 
was  ineffectual  to  cut  off  the  rights  of 
plaintiffs  in  the  mortgage,  and  that  they 
were  entitled  to  foreclose  it  to  reach  the 
share  of  the  fund  owned  by  them.— Qyar  et 
al,  V.  Oyer,  813. 

18.  In  a  mere  action  of  foreclosure  a  title  ac- 
quired prior  to  the  execution  of  the  mort- 
gage can  neither  be  contested  nor  defeated. 
—TheEmigrarU  Ind.  Scm.  Bk.  v.  Clute,  832. 

19.  A  mortgagee  whose  mortage  is  the  last 
of  a  series  of  mortgages,  the  proceeds  of 
each  of  which  was  applied  to  the  payinf^  off 
and  taking  up  of  the  mortgage  immediate- 
ly preceding  it,  is  entitled  to  have  the 
original  mortgage  revived  and  enforced  in 
his  favor  for  the  purpose  of  extinguishing 
the  title  acquired  by  a  purchaser  at  an  ex- 
ecution sale  under  an  execution  issued  up- 
on a  judgment  recovered  against  the  owner 
of  the  property  subsequent  to  the  making 
of  the  first  mortgage,  but  previous  to  the 
making  of  the  last,  when  the  said  mortgages 


were  given  in  ignorance  of  the  existence 
of  such  judgment  owing  to  the  fact  that  the 
docket  of  it  omitted  an  initial  letter  of  the 
judgment  debtor's  name. — Id. 

20.  The  purchase  of  the  property  under  the 
execution  and  the  application  of  the  pur- 
chase price  upon  the  judgment,  without 
paying  it  other^vise,  does  not  vest  such  pur- 
chaser with  the  rights  of  a  bona  fide  pur- 
chaser of  a  title  so  as  to  defeat  an  equity  of 
the  above  description.  The  right  so  ac- 
quired would  not  in  any  event  extend  be- 
yond the  amount  of  money  so  paid. — Id. 

21.  Where  one  has  not  been  made  a  party  to 
a  foreclosure  suit  none  of  his  rights  are  af- 
fected thereby. — Krower  et  al.  v.  Reynolds, 
388. 

22.  When  an  action  is  brought  to  foreclose  a 
second  mortgage  on  real  property  and.  sub- 
sequently another  action  is  commenced  to 
foreclose  the  first  mortgage,  and  this  second 
action  proceed  to  judgment  before  the  first, 
and  the  premises  are  sold  under  the  judg- 
ment entered  therein,  leaving  a  surplus 
which  the  second  mortgagee  procures  by 
the  usual  proceedings  and  applies  upon 
his  mortgage,  and  subsequently  a  judgment 
of  foreclosure  and  sale  is  entered  in  the 
action  to  foreclose  the  second  mortgage,  - 
the  second  mortgagee  is  entitled  to  have  a 
judgment  for  the  deficiency  still  remaining 
due  upon  his  mt)rtgage  entered  in  his  action 
without  going  through  the  form  of  a  sale, 
&c.,  of  the  premises. — Siewert  v,  Hamd, 
407. 

28.  One  J.  G.  applied  to  plaintiff  for  a  loan  to 
take  up  an  overdue  note.  Plaintiff  refused 
to  take  his  note,  but  agreed  to  take  a  mort- 
gage on  the  farm  of  H.  G.,  and  thereafter 
took  up  the  note  and  delivered  it  to  J.  G. 
in  exchange  for  said  mortgage.  Held,  That 
as  between  J.  G.  and  H.  G.  the  former  was 
principal  debtor  and  H.  G.  a  surety,  and 
that  plaintiff  having  knowledge  of  these 
facts  was  bound  thereby. — Ghrcno  v.  Oarlock 
et  aX.,  578. 

See  Banks,  5;  Creditors'  Action,  2:  Deeds, 
6,  7;  Gift,  2;  Lease,  2;  Lunatics,  3; 
Married  Women,  1,  3  ;  Receivers,  4-6; 
Reference,  7. 

MUNICIPAL  CORPORATIONS. 

1.  A  city  is  liable  for  the  negligence  of  a  con- 
tractor employed  by  it  irrespective  of  the 
fact  whether  or  not  by  the  contract  such 
contractor  has  stipulated  to  conduct  the 
work  with  all  needful  care  and  to  save  the 
city  hahnless  from  all  claims  for  injuri^^s 
caused  thereby.— 2)r«wZ  v.  The  City  of 
Kingston,  288. 

2.  If  part  of  a  municipal  corporation  be  sepa- 
rated from  it  by  the  erection  of  a  new  cor- 
poration, the  former  corporation  retains  title 
to  all  its  personal  property  where  no  dif- 
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ferent  provisioD  is  made  by  the  act  author- 
izing the  separation. — Board  of  Education, 
District  School  No.  2,  v.  Board  of  Education, 
District  School  No.  29,  449. 

3.  The  public  powers  and  trusts  devolved  by 
law  or  charter  upon  the  council  or  govern- 
ing body  of  a  municipal  corporation,  to  be 
exercised  by  it  when  and  in  such  manner  as 
it  shall  judge  best,  cannot  be  delegated  to 
others. — Anderson  v.  The  Equitable  OcuJight 
Co.  ei  al.,  471. 

4.  Where  a  municipal  corporation,  or  a  de- 
partment thereof,  is  authorized  to  make 
laws  relative  to  a  given  subject,  and  to  re- 
quire of  those  desinn^  to  do  any  act  or  trans- 
act any  business  pertaining  thereto  to  obtain 
a  license  therefor,  the  reasonable  cost  of 
granting  such  license  may  be  charged  to 
the  person  desiring  it,  although  such  power 
is  not  expressly  granted  by  the  Legisla- 
ture.—2^  Majfor,  <fec.,  of  N.  7,  v.  Miller, 
496. 

5.  The  city  cannot  be  held  liable  for  failure  to 
remove  snow  and  ice  from  a  sidewalk, 
without  actual  or  constructive  notice  of  its 
condition  ;  this,  notwithstanding  the  ordi- 
nance requiring  owners  to  remove  snow  and 
ice  within  four  hours,  under  penalty,  etc. , 
and  though  the  city  be  the  owner  of  the 
premises  in  question. — Eeintze  v.  The  Mayor, 
dtc.,ofN7.,m. 

6.  When  the  city  grants  to  a  person  a  license 
which  it  has  no  power  to  grant,  and  an  in- 
jury to  a  third  person  results  from  the  neg- 
ligent mode  in  which  the  licensee  exercises 
the  privilege  granted  to  him,  which  mode 
is  not  part  of  the  license  or  grant,  the  city 
is  not  liable  for  the  damages  accruing  from 
such  injury  without  some  proof  of  negli- 
gence showing  permission  to  use,  or  acqui- 
escence in  the  use  of  such  negligent  mode  of 
exercising  the  license,  after  notice  or  knowl- 
edge on  the  part  of  the  city.— CoA^n  et  al, 
Y.The  May<yr,  dbc.,  of  N  F.,  614. 

7.  In  case  of  personal  injuries  caused  by  slip- 
ping on  ice  formed  on  the  street,  a  munici- 
pal corporation  is  liable  only  for  the  exer- 
cise ot  reasonable  dili^nce  after  the 
unsafe  condition  of  the  sidewalk  is  shown 
to  its  agents,  either  by  actual  notice  or  by 
contttructive  notice,  as  when  the  unsafe 
condition  has  continued  long  enough  to  be- 
come notorious. — MuUer  v.  Tlie  City  of 
Ncwburgh,  550. 

See  Costs,  7;  Injunction,  6;  Neglioengb, 
38;  Pleadings,  3. 

MURDER. 

Facts  insufficient  to  show  such  a  "deliberate 
and  premeditated  design  "  to  kill  as  to  con- 
stitute murder  in  the  first  degree. — The 
People  V.  Oonroy,  488. 

See  Byidbnce,  16. 


MUTUAL  BENEFIT  ASSOCIATIONS. 

1.  The  "Beneficiary  Fund"  of  an  associa* 
tion  organized  under  Ch.  496.  Laws  of 
1879,  does  not  become  a  part  of  the 
property  or  estate  of  tlie  person  insured 
after  his  death,  and  does  not  go  to  his  ad- 
ministrator under  the  charter  and  by-laws 
of  the  association.— Bown  v.  The  Supreme 
Council  of  the  Catholic  Mut.  Ben.  Assn,,  482. 

See  Pleading,  16. 

NATIONAL  BANKS. 

See  Banes,  1,  2,  6. 

NEGLIGENCE. 

1.  In  an  action  to  recover  damages  for  in- 
juries caused  by  being  struck  by  a  railroad 
train  passing  a  depot-platform  upon  which 
plaintiif  claimed  to  have  been  standing 
at  the  time,  the  court  charged  the  jury  as 
follows :  **  Now,  gentlemen,  what  the  de- 
fendant was  bound  to  do,  or  what  it  was 
not  bound  to  do,  what  precautions  it  was 
bound  to  take,  or  not  to  take,  I  leave  to 
you,  under  the  circumstances  of  this  case, 
to  say  in  determining  the  Question  of  negli- 
gence. Held,  BrroT.— Archer  v.  The  N.r., 
N  K  db  K  BR.  Co,,  10. 

2.  In  an  action  to  recover  damages  for  the 
death  of  plaintiff's  intestate,  which  was 
caused  by  his  being  thrown  from  a  wagon 
in  a  collision  with  one  of  defendant's  cars, 
and  which  collision  it  was  alleged  was 
caused  by  the  negligence  of  defendant, 
witnesses  were  allowed  to  testify  that 
immediately  af t«r  the  collision  the  driver  of 
defendant's  car  had  said  that  *'he  could 
not  help  it,  his  brake  was  broken  and  out 
of  order,  and  lie  could  not  stop  the  car." 
HM,  'Error.— lyeffele  v.  The  Second  Ave. 
BB.  Co,,  44. 

8.  A  person  passing  along  a  sidewalk  has  a 
right  to  presume  it  to  be  safe,  and  is  bound 
to  no  special  care  and  cannot  be  charged 
with  negligence  for  not  being  on  his  guard 
against  an  unlawful  obstruction,  nor  for 
not  looking  for  it  although  it  is  visible.- 
Dorland  v.  The  N  Y.  C  A  H.  B.  BB.  Co., 
76. 

4.  In  an  action  to  recover  damages  for  the 
death  of  plaintiff's  intestate,  caused  by  the 
negligence  of  defendant,  where  the  only 
proof  on  the  part  of  the  plaintiff  is  that  de- 
fendant made  a  large  hole  in  a  public  side- 
walk and  left  the  same  improperly  guarded 
at  night,  and  that  the  next  mormng  the 
dead  body  of  plaintiff's  intestate,  who  had 
been  seen  late  the  nifi;ht  before  in  a  sober 
condition,  was  found  in  such  hole,  the 
complaint  should  not  be  dismissed  for 
failure  of  proof  of  want  of  contributory 
negligence.  The  question  of  contributory 
negligence  in  such  a  case  should  be  left  to 
the  juiy  to  determine.- Jd. 
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5.  One  who  drives  horses  along  the  streets  of 
a  city  is  bound  to  anticipate  that  foot  pas- 
sengers may  be  on  the  crossings  and  to 
take  reasonable  care  not  to  injure  them, 
and  he  is  negligent  when  he  fails  to  look 
out  for  them  or  when  he  sees  them  and 
does  not  avoid  them  so  far  as  is  in  his 
power.— ifwrp/iy  V.  Orretal.,  110. 

6.  The  doctrine  of  regpondeai  mperior  is  not 
applicable  to  the  State,  except  when  the 
Legislature  has  voluntarily  assumed  it. — 
LewuY.  The  State.  114. 

7.  Claimant  was  sentenced  to  the  reforma- 
tory and  while  tliere  was  injured  by  reason 
of  defects  in  implements  which  he  was  re- 
quired to  use  in  his  work.  Held,  That  he 
could  not  recover  against  the  State  for  such 
injuries ;  that  the  State  was  not  his  master 
in  any  ordinary  sense,  and  that  if  while  in 
confinement  he  sustained  inj'ury  it  must  be 
attributed  to  the  cause  which  placed  him 
there. — Id, 

8.  While  the  plaintiff  in  an  action  to  recover 
for  injuries  has  the  burden  in  the  first  in- 
stance of  showing  defendant's  negligence, 
he  is  not  bound  to  establish  a  case  free 
from  reasonable  doubt. — SeyboUy,  The  N, 
r.,  L.  E.  db  W.  i?5,  Co..  138. 

9.  A  railroad  company  owes  the  same  degree 
of  cure  to  the  clerks  and  mail  agents  riding 
in  the  postal  car  as  it  does  to  passengers  in 
its  other  cars.— irf. 

10.  Plaintiff's  intestate  was  a  postal    clerk  j 
who  was  transported  under  a  pass  issued  ; 
by  defendant  pursuant  to  a  requisition  of  a 
superintendent  of  the  government  mail  ser- 
vice.   Held,  That  intestate  was  not  bound  | 
by  the  conditions  on  the  puss  exempting  | 
defendant  from  liability  for  negligence;  tliat 
the  pass  was  a  mere  voucher  for  the  infor-  . 
mation  of  defendant's  employees  and  the 
convenience  of  the  agent  and  did  not  con- 
stitute a  contract  between  defendant  and 
the  person  using  it.— Id, 

11.  While  in  actions  based  on  negligence  the 
question  of  contributory  negligence  is  for 
the  jury,  it  is  not  always  bo.-- Smith  v.  The 
N,  Y.  G.  dt  H  R.  BR  Co.,  280. 

12.  Where  the  facts  are  not  disputed  the 
question  must  be  whether  inferences  can 
be  drawn  logically  from  such  facts  in  any 
other  than  one  way,  and  to  say  whether 
they  can  be  drawn  logically  in  any  other 
than  one  way  is  the  province  of  the  court. 
—Id. 

13.  Upon  the  facts  in  this  case.  Held,  That 
the  deceased  was  guilty  of  negligence,  and 
that  upon  this  point  there  was  no  question 
for  the  jury. — Id. 

14.  Where  the  evidence  as  to  whether  the 
statutory  signals  were  giving  is  conflicting, 
the  question  is  one  for  the  jury  to  deter- 
mine.—^wtiA;  v.  TheB.  dA,  BB.  Ci?.,259. 

Vol.  19.— No.  26b. 
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I  15.  Where  plaintiff  testified  that  he  saw  the 
I  engine  standing  still  outside  the  highway, 
and  heard  no  warning  until  too  late  to  avoid 
the  accident,  Held,  That  the  question  of 
contributory  negligence  was  one  of  fact  for 
the  jury.— ia. 

16.  The  testimony  showed  that  plaintiff's 
view  of  the  railway  track  was  obstructed 
by  an  embankment  and  also  by  a  freight 
train  moving  on  another  track;  that  plain- 
tiff looked  and  listened  before  trying  to 
cross  the  track;  and  that  the  train  by  which 
she  was  hurt  was  close  upon  her  when  she 
first  saw  it.  Held,  That  the  question 
whether  the  bell  was  rung  was  fully  raised, 
and  that  plaintiff's  negligence  in  not  sooner 
seeing  the  train  was  not  made  out. — Lake 
V.  The  N.  7.  C.  dk  H.  B.  BB.  Co.,  289. 

17.  Where  the  driver  of  a  horse  and  wagon, 
in  trying  to  avoid  an  approaching  train, 
strikes  the  horse  so  that  it  starts  and  throws 
out  an  occupant  of  the  wagon,  who  is  thus 
injured,  it  cannot  be  said  that  the  train  is 
not  the  proximate  cause  of  the  accident. — 
Id, 

18.  Persons  driving  along  a  highway  have  a 
right  to  rely  on  the  exercise  by  other  per- 
sons  of  ordinary  care  and  prudence  in  man- 
aging their  team  while  passing.— ITor^^ 
V.  IMland,  312. 

19.  Plaintiff  was  injured  by  a  collision  with 
defendant's  wagon,  caused  by  the  latter's 
negligence,  whereby  she  was  thrown  out  of 
the  wagon  and  suffered  a  miscarriage  in 
consequence  of  the  shock.  She  was  a  mar- 
ried woman,  but  her  husband  allowed  her 
to  enjoy  whatever  wages  or  profits  she 
could  earn  outside  of  her  domestic  services. 
Held,  That  the  action  was  properly  brought 
in  her  name ;  that  evidence  as  to  what 
wages  or  money  she  could  earn  before  her 
injuries  was  admissible  and  that  a  verdict 
of  $200  was  reasonable.— /(f. 

20.  To  entitle  a  plaintiff  to  recover  present 
damages  for  apprehended   future    conse- 

Suences  of  an  injury  there  must  be  such  a 
egree  of  probability  of  their  occurnng  as 
amounts  to  a  reasonable  certainty  that  they 
will  result  from  the  original  injury. — 
Sirohm  V.  The  N.  7„  L,  E,  &  W.  BB.  Co.. 
814. 

21.  Evidence  by  an  expert  as  to  consequences 
which  are  '•  very  likely  "  to  result  from  an 
injury,  or  as  to  what  may  be  developed 
therefrom,  is  inadmissible. — Id. 

2.  In  an  action  to  recover  for  iniuries  evi- 
dence as  to  plaintiff's  earnings  prior  to  the 
injury  are  admissible. — Ehrgott  v.  The  May- 
or, dkc.,ofN.  r.,319. 

23.  Allegations  in  a  complaint  that  plaintiff 
suffered  great  bodily  injury,  became  sick, 
sore  and  disabled,  obliged  to  spend  large 
sums  in  attempting  a  cure,  was  prevented 
from  attending  to  business,  and  was  other- 
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wise  injured,  are  sulDcicnt  to  authorize 
proof  of  any  bodily  injury  resuliing  from 
Uie  accident.— id. 

24  A  wrongdoer  is  responsible  for  the  natural 
and  proximate  consequences  of  his  mis- 
conduct, and  what  such  consequences  are 
is  to  be  determined  by  the  jury. — Id. 

25.  Plaintiff^s  carriage  was  broken  by  the  ac- 
cident and  he  was  obliged  to  procure  an- 
otlier  and  wns  thereby  exposed  to  the  cold 
and  rain.  Held,  That  defendant  was  liable 
for  the  injuries  sustiuncd,  even  though  they 
were  solely  due  to  his  exposure,  provided 
he  was  free  from  negligence  in  the  exposure; 
that  the  exposure  was  the  direct  and  prox- 
imate result  of  the  accident. — Id. 

26.  Plaintiff's  driver  with  team  approached 
defendant's  railroatl  crossing,  his  horses 
walking,  where  the  view  up  and  down  the 
track  was  obstructed,  as  plaintiff's  driver 
well  knew,  and  the  driver,  when  about  100 
feet  Trom  the  track,  looked  both  ways  up 
the  track  as  far  as  he  could  see,  and  hearing 
nothing  proceeded,  .nnd  again  when  about 
00  feet  from  the  track  looked  one  way  up 
the  track  and  as  he  was  about  to  look  the 
other  way  his  attention  was  drawn  to  a  i)oy 
who  was  approaching  him  in  the  middle  of 
the  road,  and  his  attention  continued  to  be 
directed  toward  the  boy  until,  when  about 
three  feet  from  the  track,  the  driver  heard 
the  whistle  of  the  defendant's  approaching 
train  about  40  feet  distant,  too  late  to  bacK 
the  iiorses  from  the  track.  The  plaintiff's 
driver  could  have  seen  the  train  if  he  hnd 
looked  when  8ome  distance  farther  from  the 
track  than  at  the  time  when  he  heard  the 
whistle.  The  horses  were  killed  and  wagon 
and  htirncss  destroyed.  Held,  That  the 
driver  was  guilty  of  contributory  negli- 
gence and  plaintiff  could  not  recover. 
That  the  driver's  attention  was  directed  to 
the  boy  to  prevent  his  injury  by  the  team, 
when  it  should  have  been  given  to  the 
train.  He  thus  abandoned  necessary  care 
and  caution  at  a  time  when  it  was  import- 
ant that  he  should  hiive  given  his  direct  and 
exclusive  attentiim  to  a  danger  which  was 
commandini?,  if  not  imminent.— iV/mniMon 
v.  T/ie  iV;  r,  G.dU.R.  RR.  Co.,  347. 

27.  In  an  action  to  recover  daraagjes  occa- 
sioned by  the  death  of  plaintiff's  intestate 
through  the  alleged  negligence  of  defend- 
ant while  plnintiff's  intestate  was  crossing 
the  defendant's  railroad  track,  Jleld,  It  is 
error  for  the  court  to  leave  it  to  the  lury  as 
a  question  of  fact  to  determine  whether  de- 
fendant should  have  maintained  a  flagman 
at  the  crossing,  and  whether  defendant  was 
guilty  of  negligence  because  no  gate  had 
been  erected  at  this  crossing. — Cayle  v.  The 
L.  I  RR.  Co.,  353. 

28.  Plaintiff's  intestate  was  working  upon  a 
defective  hand  car.  the  handle  of  which 
had  been  broken  for  two  weeks,  to  the 
knowledge  of  the  foreman,  a  crowbar  being 


used  in  place  thereof,  which  acted  irregu- 
larly on  the  walking  beam,  causing  it  to 
break,  whertby  intestate  was  precipitated 
from  the  car  and  killed.  Hdd,  That  the 
questions  of  negligence  and  contributory 
negligence  should  have  been  submitted  to 
the  jury,  and  that  it  was  error  to  non-suit 
—Pwoer  ei  aX.  v. Tht  N.  7.,  L.  E.  <t  W,  RR 
Co.,  408. 

29.  It  is  negligence  in  the  master  who  em- 
ploys children  under  16  years  of  age  to 
manage  dangerous  machinery,  and  the  rule 
that  makes  all  employees  assume  the  risk 
of  the  employment  does  not  apply  lo  infants 
under  the  prescribed  age  who  are  injured  in 
managing  dangerous  machinery  unless  such 
infant  by  his  or  her  negligence  contributed 
in  some  degree  to  the  iniury. — Cooke  v.  Hu 
Lalance  Qro^ean  Mfg.  Co.,  482. 

80.  Plaintiff  was  about  twelve  years  of  age 
and  was  employed  in  defendant's  factory 
where  wall  paper  is  made.  On  November 
20,  1882,  he  was  working  at  heav^  ma- 
chinery and  his  hand  was  caught  in  it  and 
crushed  so  badly  as  to  necessitate  partial 
amputation.  An  issue  was  made  upon  the 
question  whether  or  not  instruction  had 
been  given  to  the  boy  as  to  how  he  was  to 
do  the'  work.  Held,  That  this  was  a  ques- 
tion for  the  jury  without  regaid  to  the 
statute. — Murphy  v.  Main,  492. 

81.  The  Court  has  no  power  to  compel  a 
plaintiff  who  sues  for  damages  from  per^ 
sonal  injuries  to  submit  his  body  to  an  ex- 
amination by  a  physician  for  the  purpose 
of  proving  his  physical  condition  on  the 
trial.— iVwman  v.  The  77drd  Ate.  RR.  Co., 
500. 

82.  Executors,  who  as  such  are  in  possession 
and  control  of  premises  used  as  a  tenement 
house,  are  bound  to  see  that  the  stairways, 
etc. ,  intended  for  common  use  are  kept  in 
good  repair,  and  they  are  personally  liable 
to  tenants  and  strangers  lawfully  using 
premises  for  neglect  of  that  obligation, 
though  under  the  will  they  have  no  right  to 
make  repairs  at  the  expense  of  the  estate. — 
Donohue  y.  KendaU  et  al.,  506. 

83.  Plaintiff,  who  was  about  to  drive  across 
defendant's  track  in  the  city  of  Brooklyn, 
looked  both  ways  and  saw  no  train,  and 
saw  the  gate  at  the  crossing  raised  and  the 
gateman  go  into  his  house.  He  then  at- 
tempted to  cross,  without  looking  again, 
when  his  horse  was  struck  by  a  passing 
engine  and  killed.  Held,  That  the  question 
of  plaintiff's  negligence  was  properly  left 
to  the  jury ;  that  the  raising  of  the  gates 
was  a  substantial  assurance  of  safety,  and 
the  conduct  of  the  gateman  could  not  be 
ignored  in  passing  upon  plaintiff's  conduct 
— Olasing  v.  Sharp,  517. 

84.  The  Trustees  of  the  Brooklyn  Bridge  are 
not  responsible  for  the  accident  occurring 
thereon  on  Decoration  Day,  1888,  by  reason 
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of  neglect  to  appoint  an  adequate  police 
force.  The  policemen  appointed  by  the 
Superintendent  alone,  or  after  consultation 
with  some  of  the  Trustees,  must  be  held  to 
be  regular  police  authorized  to  do  duty  as 
such. — Hannon  y.  Agnew  sial.f  623. 

85.  The  plnintiflT  in  nn  action  against  the 
Mayor.  &c.,  of  N.  Y.  is  not  restricted  in 
his  recovery  to  the  estimated  amount  of 
damages  stated  in  the  claim  filed  by  him 
with  the  Comptroller.— ifetfd  v.  The  Mayor, 
cfec.,  of  N.  7.,  580. 

86.  The  Bridge  Trustees  are  either  the  agents 
of  the  state  or  of  the  cities  of  New  York 
and  Brooklyn,  and  are  not  the  legal  supe- 
riors of  the  laborers  at  work  on  the  bridge, 
nor  liable  for  their  negligence. —  WaUhv, 
The  Trustees  of  the  If.  F.  db  Brooklyn 
Bridge  Co.,  547. 

37.  The  Trustees  are  responsible  only  for 
their  own  personal  misconduct  or  negli- 
gence.— Id. 

88.  One  who  makes  an  excayation  in  a  public 
street  with  the  permission  or  license  of  the 
niunicipal  authorities  is  not  entitled  to  no- 
tice of  an  action  against  the  corporation 
brought  by  one  who  has  been  injured  by 
falling  into  such  excavation;  the  giving  of 
such  notice  is  not  a  condition  precedent  to 
a  recovery  against  him  l)y  the  corporation, 
and  the  omission  to  do  so  only  places  the 
burden  on  the  corporation  of  again  litiga- 
ting the  actionable  facts— 7%tf  Village  of 
P&rt  Jervis  v.  The  First  Nat'l  Bank,  565. 

See  Master  and  Servant;  Municipal  Cor- 
porations,  1,   5-7;    liAiLROADS,    1-8,  5-7, 
.  10,  11. 

NEGOTIABLE  PAPER. 

1.  In  an  action  on  a  promissory  note  which 
stated  it  was  given  for  cash  loaned  the  an- 
swer set  up  want  of  consideration.  Held, 
That  either  party  could  show  the  true  con- 
sideration.— Miller  v.  Mackenzie  et  al.,  109. 

2.  Where  a  note  is  given  in  part  upon  an 
agreement  by  the  payee  to  render  future 
services  the  performance  of  such  services 
furnishes  a  good  consideration  for  the  note 
although  not  rendered  under  a  binding 
contract  to  perform  which  could  have  been 
enforced  by  the  maker.— /rf. 

8.  The  recital  in  a  promissory  note  that  it  was 
given  for  value  received  and  a  seal  attached 
thereto  are  each  presumptive  evidence  that 
the  note  was  given  for  a  valuable  consider- 
ation, and  to  overcome  such  presumption 
evidence  must  be  produced  that  there  was 
no  consideration. — Mvzzey  v.  CaMe,  142. 

4.  The  fact  that  the  note  was  dven  by  the 
maker  to  his  wife  will  not  or  itself  over- 
come such  presumption. — Id. 

5.  A  waiver  of  notice  of  protest  may  be  made 


by  parol  and  is  good  even  when  made  upon 
the   day   of   maturity  of  the  note,  and  a 

f)romise  to  pay  made  after  knowledge  of 
aches  in  respect  to  a  demand  or  notice  is 
good. — HoUiday  et  al.  v.  Sprague,  150. 

6.  6.,  one  of  the  defendants,  who  had  en- 
dorsed the  note  in  question,  testified  that 
he  was  authorized  by  the  other  to  do  so 
and  on  cross-examination  denied  that  he 
had  asked  one  T.  to  see  the  co-defendant 
and  ^et  his  permission  to  use  the  note  by 
turning  it  out  to  plaintiffs.  T.  was  then 
called  and  asked  if  G.  did  noi  ask  him  to 
see  S.  and  get  his  permission  to  use  the 
note.  This  was  objected  to  and  excluded. 
—Held,  Error.— /d. 

7.  P.,  the  owner  of  a  note  in  respect  to  which 
defendants,  although  makers,  were  in  fact 
sureties,  gave  the  same  to  an  attorney  for 
collection,  the  note  being  past  due.  The 
attorney  gave  it  to  a  bank,  also  for  collec- 
tion, which  sent  the  nnte  to  a  correspondent 
bank  endorsed  for  collection.  Plaintiff,  at 
the  request  of  one  of  the  makers  and  the 
principal  debtor  upon  the  note,  paid  the 
same  to  the  latter  bank,  but  not  at  the  re- 
quest of  any  of  the  sureties  and  without 
the  consent  of  two  of  them.  The  bank  re- 
mitted the  proceeds  to  P.  In  an  action 
upon  the  note,  which  had  come  to  plaintiff 
from  the  correspondent  bank  as  a  voucher 
for  the  payment.  Held,  That  plaintiff  could 
not  recover;  that  as  to  the  sureties  the  note 
was  paid  and  plaintiff's  only  remedy  was 
against  the  principal  debtor. — OoykendaU  v. 
Constable  etal.,  160. 

8.  Surrender  of  a  cause  of  action  for  money 
loaned  is  good  consideration  for  a  promis- 
sory note,— 2%d  Rome  Savgs.  B*k  v.  Kramer 
etal.,  887. 

9.  In  nn  action  upon  a  promissory  note  the 
plaintiff  produced  it  in  court  from  his  pos- 
session and  testified  that  he  had  received  it 
from  one  S.,  to  whom  it  was  made  for  a 
valuable  consideration.  S.  on  the  other 
hand  testified  that  he  had  transferred  it  to 
the  plaintiff  merely  for  him  to  collect. 
Payment  to  S.,  with  the  knowledge  of  the 
plaintiff  before  the  transfer  of  the  note  to 
him  was  set  up  as  a  defense,  but  evidence  to 
sustain  it  was  ruled  out  and  the  court 
charged  the  Jury  tliat  all  defenses  as  to  in- 
debtedness between  the  original  parties 
were  shut  off;  that  the  testimony  upcm  the 
point  of  payment  was  exclude(i  because  the 
action  was  not  between  the  original  parties, 
and  that  they  were  to  say  whether  the 
plaintiff  had  acquired  a  goo(i  title  or  wheth- 
er he  was  not  merely  intended  as  a  cover  to 
prevent  these  equities  from  being  set  up  in 
the  case.  Held,  Error.— Delafield  v.  White 
ei  al.,  474. 

See  Agency,  2;  Estoppel,  2;  Evtoencb,  10, 
21;  Joint  Debtors,  1;  Partnership,  10; 
Pleading,  9. 
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NEW  TRIAL. 

See  Appeal,  20;  Practice,  1.  15-19,  25. 

N.  Y.  CITY. 

1.  The  exclusive  control  over  the  annexed 
district  given  by  the  Act  of  1878  to  the  Park 
Commissioners  is  not  exclusive  of  the  city, 
but  of  any  other  officers  of  the  city,  and 
the  municipality  is  liable  for  their  mis- 
feasance or  nonfeasance  in  the  discharge  of 
any  corporate  duty  resting  upon  it. — EBhr- 
goUY.  The  Mayor,  die.,  of  N.  F.,  819. 

2  The  provisions  of  Chap.  147,  Laws  of  1882, 
requiring  that  when  proposals  for  munici- 
pal work  in  the  City  of  N"ew  York  are  in- 
vited the  department  or  officer  inviting 
the  same  shall  require,  as  a  condition  prec- 
edent to  the  reception  or  consideration  of 
any  proposal,  the  deposit  with  such  officer 
or  department  of  a  certified  check  upon 
one  of  the  national  banks  of  the  city  of 
New  York,  drawn  to  the  order  of  the 
comptroller,  or  money  to  a  certain  amount, 
are  not  complied  with  by  the  deposit  of 
such  check  or  money  with  the  proposal  in 
a  sealed  envelope  in  a  box  kept  in  the  office 
of  the  officer  or  department. — The  People  ex 
rel.  Dowdney  v.  TMmpeon,  455. 

8  The  powers  conferred  by  statute  upon  the 
Pire  Department  of  the  City  of  New  York 
to  require  by  proper  notice  the  construction 
of  fire-escapes  upon  hotels,  &c.,  are  clearly 
constitutional  and  are  to  be  exercised  under 
the  directions  of  the  statutes  and  in  accord- 
ance with  the  sound  discretion  of  the  Fire 
Department,  and  courts  of  Justice  will  not 
interfere  with  the  exercise  of  those  powers 
unless  that  exercise  is  so  clearly  improper 
that  any  intelligent  mind  can  see  the  plain 
and  manifest  injustice  and  unreasonableness 
of  the  demand.— 2%^  Fire  Dept.  of  N,  T, 
V.  Sturtevant  etal,,  548. 

4.  Under  §  2,  Ch.  687.  Laws  of  1881,  a  notice 
requiring  the  owner  of  a  hotel  to  erect  fire- 
escapes  upon  it  must  be  issued  in  the  name 
of  the  Fire  Department  of  the  City  of  New 
York  and  be  subscribed  by  the  Inspector  of 
Buildings,  and  a  person  upon  whom  a  no- 
tice to  that  effect,  subscribed  by  the  Inspec- 
tor of  Buildings,  but  not  issued  in  the  name 
of  the  Fire  Department,  is  served  is  not 
subjected  to  any  of  the  penalties  provided 
for  its  disobedience — Id. 

6.  The  power  of  the  court  to  order  the  erection 
of  fire-escapes  upon  a  hotel,  &c..  depends 
upon  the  refusal  or  neglect  of  the  owner  to 
comply  with  the  requirement  of  the  Fire 
Department  within  a  prescribed  time,  and 
when  a  notice  from  said  department  re- 
quiring the  erection  of  five  fire-escapee  has 
been  served  upon  the  owner  and  he  has 
failed  to  comply  with  it,  the  court  cannot, 
without  the  consent  of  said  owner,  order 
the  erection  of  three  fire-escapes. — Id, 


0.  By  §  189,  of  the  Consolidation  Act  of 
1882.  it  is  made  the  duty  of  the  Board  of 
Estimate  and  Apportionment  of  the  City  of 
New  York,  between  the  1st  of  August  and 
1st  of  November,  to  make  a  provisional 
estimate  of  the  amount  to  be  expended  by 
the  city  government  during  the  following 
year,  ana  to  appropriate  certain  amounts 
thereof  to  the  use  of  the  various  depart- 
ments, and  by  §  207  of  said  act  the  said 
Board  is  given  power  to  transfer  the  nnez- 
I)ended  baliince  of  any  appropriation  which 
m^  have  proved  excessive  to  supply  any 
deficiency  whicli  may  have  arisen  by  rea- 
son of  some  other  appropriations  having 
proved  insufficient,  but  such  board  has  no 
power  to  apply  such  unexpended  balances 
to  any  purpose  for  which  an  appropriation 
has  not  previously  been  made  pursuant  to  § 
189  of  said  act.— jBtrd  v.  The  Mayor,  dc., 
ofN,  r.,  671. 

7.  The  act  providing  for  the  appointment  of 
Commissioners  of  Accounts  in  the  City  of 
New  York  contains  no  provision  empow- 
ering such  commissioners  to  appoint  or  em- 
ploy clerks  at  the  expense  of  the  city,  and 
the  fact  that  their  duties  are  such  as  require 
clerical  aid  does  not  give  them  that  power 
by  necessary  implication. — Id. 

8.  Neither  office,  nor  officer,  nor  title  to 
salary  or  pay  out  of  the  public  funds  can 
exist  or  arise  by  implication  of  facts,  with- 
out the  express  enactment  of  law. — Id, 

9.  An  action  cannot  be  maintained  againsit 
the  City  of  New  York  upon  a  debt  incurred 
by  the  Board  of  Excise  of  that  city  for  the 
salary  of  an  inspector  employed  by  it  un- 
less the  creditor  has  obtained  from  said 
Board  its  requisition  on  the  special  fund  in 
the  hands  of  the  Comptroller  to  be  paid 
out  upon  its  requisition  and  payment  of 
the  same  has  been  refused,  or  unless  said 
Board  unreasonably  refuses  to  draw  such 
requisition. — Gregory  v.  The  Mayor,  dtc,,  of 
N,  T.,  574. 

10.  If  the  refusal  of  the  Board  to  draw  such 
requisition  is  not  unreasonable  the  remedy 
of  the  creilitor  is  by  mandamus  to  compel 
it  to  do  so. — Id, 

See  AssEBSMBKTS,  8-9;  Deeds,  10;  Firembn; 
Municipal  Corporations,  4-6;  Negli- 
gence, 85;  Removal;  Riparian  Owners; 
Shepherd's  Fold;  Statutes,  1.  2;  Tax- 
ation, 4. 

N.  Y.  STATE. 
See  Negligence,  6,  7. 

NUISANCE. 

1.  The  City  of  Bingham  ton,  by  its  Common 
Council,  adopted  a  map  and  plan  of  its 
Fourth  Ward  preparatorv  to  sewering  the 
same.  The  plan  contemplated  a  main  sewer 
in  Carroll  street  into  which  many  other 
sewers  were  to  empty.    Plaintiff,  owner 
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of  property  on  the  bank  of  the  Busque- 
hanna  Kiver,  near  and  below  the  mouth 
of  the  proposed  sewer,  obtained  a  tem- 
porary injunction  restraining  the  con- 
struction and  use  of  the  sewer.  On  the 
trial  it  appeared  that  in  different  years  and 
at  different  times  of  the  year  the  bed 
of  the  nver  was  alternately  wet  and 
dry;  that  sewage  would  probably  collect 
and  that  in  the  course  of  two  or  three  years 
a  nuisance  would  in  the  ordinary  courae  of 
.  events  be  created  which  wouli  be  dangerous 
to  health;  that  the  us^e  of  the  sewer  by  the 
inhabitants  of  Carroll  street  alone  would 
not  create  such  a  nuisance;  that  the  pro- 
posed system  was  not  the  only  possible 
metliod  of  draining  the  ward,  and  that  by 
another  construction  sewage  would  prob- 
ably be  carried  off  by  the  river  without 
evil  effects.  Held,  That  a  judgment  con- 
fining the  use  of  the  sewers  to  the  inhabi- 
tants of  Carroll  street  was  proper. — Morgan 
▼.  Ths  City  o/BingTianUonet  al,  228. 

See  Injtjnction,  8.  9. 

OBSCENE  PICTURES.' 

1.  The  testimony  of  experts  is  not  admissible 
on  the  question  whether  pictures  or  printed 
words  are  obscene  or  indecent. — The  People 
V.  Midler,  530. 

2.  The  fact  that  the  original  pictures  have 
been  publicly  exhibited  will  not.  as  matter 
of  law,  exclude  a  finding  that  the  photo- 
graphs sold  were  obscene  and  indecent — 
Id, 

S.  The  intent,  with  which  the  sale  was  made 
is  immaterial. — Id, 

See  Criminal  Law,  8,  4. 

PARTIES. 

1.  An  objection  of  a  defect  of  parties,  when 
it  appears  on  the  ftice  of  the  complaint,  is 
waived  by  an  omission  to  demur  for  such 
cause. — Snyder  v.  Bliss  et  al.,  804. 

2.  A  sheriff  holding  attachments  against  prop 
erty  involved  in  an  action  of  interpleader 
is  not  a  necessary  party  to  it. — /(?. 

See  Attachment,  6, 10;  Bar,  1;  Creditor's 
Action,  1,  8;  Guardians,  1;  Mortoaqe, 
15, 16;  Negligence,  19;  Pleading,  23. 

PARTITION. 

1.  "Whether  a  sale  shall  be  ordered  before  any 
attempt  at  actual  partition  has  been  made 
is  a  question  to  be  determined  from  all  the 
facts  and  circumstances  of  the  case. — OdeU 
etal,Y.  OdeUetal,  18. 

2.  "Where  the  property  in  question  consisted 
of  farmmg  land  with  only  one  set  of  build- 
ings thereon  and  the  undivided  shares  of 
the  owners  were  respectively  subject  to 
mortgage,  Held,  A  proper  case  in  which  to 


decree  a  sale  instead  of  attempting  actual 
partition. — Id. 

8.  A  judgment  obtained  against  an  executor 
cannot  create  a  lien  upon  the  real  estate  of 
the  testator  by  its  own  force,  even  if  there 
is  no  personal  estate  out  of  which  to  satisfy 
\\.,—Hibbardy.  Dayton  etal.,  152. 

4.  "Where  the  will  of  a  testator  directs  the 
payment  of  his  debts  and  there  is  no  suf- 
ficient personal  estate  to  pay  them  such 
payment  becomes  a  charge  upon  his  real 
estate;  and  in  such  a  case  a  judgment 
creditor  of  the  executor,  who  is  made  a 
party  to  a  partition  suit  of  real  estate  be- 
longing to  the  testator  in  which  such  real 
estate  is  sold  under  a  judgment  entered 
therein,  is  entitled  to  have  his  judgment 
paid  out  of  the  proceeds  before  they  are 
distributed,  if,  in  the  proceedlnjo^  taken  in 
such  action,  notice  of  the  claim  of  such 
judgment  creditor  has  been  given  to  all  the 
heirs  at  law  and  an  opportunity  given  them 
to  contest  it. — Id. 

5.  A  referee,  appointed  in  partition  to  take 
proof,  &c.  is  bound  by  the  pleadings  and 
cannot  find  the  interests  of  the  parties  to 
be  otherwise  than  as  stated  and  admitted  in 
said  pleadings. — McAlear  v.  Delaney  etcU,, 
252. 

See  Jurisdiction,  5. 

PARTNERSHIP. 

1.  "When  several  persons  enter  into  an  agree- 
ment to  form  a  special  co-partnership,  but  dto 
not  fiilfil  the  requirements  of  the  law  neces- 
sary to  perfect  such  a  partnership,  although 
the  person  intended  to  be  created  a  special 
partner  would  be  liable  to  third  parties  for  the 
debts  of  the  partnership  contracted  in  the 
ordinary  course  of  business,  he  is  not  liable 
to  one  of  the  general  partners  on  a  partner- 
ship note  given  to  him  by  the  other  general 
partners  in  consideration  of  a  purchase  by 
them  of  his  interest  in  the  business. — Oorhit 
V.  Corbitetal.,  77. 

2.  A  referee  of  the  issues  in  an  action  between 
partners  for  an  accounting  may  make  a 
verbal  order  that  one  of  the  parties  file  an 
account.  It  is  not  necessary  that  a  formal 
order  in  writing  or  an  interlocutory  judg- 
ment to  that  effect  should  be  entered. — 
Naylor  v.  Naylor,  79. 

8.  In  such  an  action  there  is  no  necessity  for 
the  referee  to  order  an  account  of  the  part- 
nership transactions  previous  to  the  time  of 
an  actual  settlement  between  the  parties, 
but  the  party  ordered  to  account  has, 
nevertheless,  the  right,  if  it  be  necessary 
for  the  protection  of  his  interests,  to  go 
beyond  the  period  named  and  to  furnish  an 
account  as  a  subject  for  due  and  thorough 
consideration  in  the  adjustment  of  the 
equities  between  the  parties. — Id, 
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4.  One  S. .  a  general  partner  in  a  firm,  desired 
to  become  a  limited  partner  and  procured  a 
friend  to  temporarily  purchase  the  stock  of 
the  firm,  loaning  him  his  check  fur  tlie 
amount  required.  The  friend  thereupon 
purchased  the  stock  and  gave  the  check  to 
the  firm,  which  paid  it  over  with  other 
checks  to  the  amount  of  $40,000  to  8.,  who 
then  gave  a  check  for  $40,000  as  his  capital 
to  the  new  firm.  The  stock  was  then  re- 
purchased by  the  new  firm  for  the  same 
price  and  payment  made  by  check,  which 
was  returned  to  8.  in  payment  for  the  one 
loaned.  In  an  action  on  a  note  given  by 
the  firm,  which  8.  defended  on  the  ground 
that  he  was  only  a  special  partner,  the  court 
excluded  evidence  offered  to  show  that  the 
bank  account  of  8.  was  made  up  of  county 
moneys  deposited  by  8.  as  Countv  Treas- 
urer. Held,  Error ;  that  the  evidence  of- 
fered was  competent  on  the  question  of  the 
good  faith  of  the  transaction. — The  Metro- 
politan Natl,  Bk.  V.  Sirret,  143. 

5.  A  person  buying  a  share  in  an  existing 
business  and  going  on  with  it  without  any 
arrest  or  settlement  of  the  preceding  ac- 
counts becomes  entitled  to  his  interest  as  a 
partner  in  the  debts  owing  to  it  at  the  time 
of  his  entenn^  it  and  equally  so  liable  to 
contribute  to  the  payment  of  the  indebted- 
ness owing  by  it  at  that  time;  and  to  bring 
about  this  latter  result  it  is  not  necessary 
that  such  indebtedness  should  have  been 
specifically  or  in  terms  assumed  by  the  in- 
coming partner. — Mores  v.  I'he  Siociety  for 
the  Protection  of  Destitute  R.  C,  Children, 
247. 

6.  An  amement  by  which  a  person  partici- 
pates in  tlie  profits  only  of  a  business 
renders  such  person  a  general  partner  as  to 
third  persons.— Cto/fin  v.  Hirsch,  248. 

7.  The  general  rule  is  that  in  a  co-partnership 
where  one  partner  gives  time,  labor  and 
skill  and  no  money,  and  the  other  gives 
only  money,  each  contribution  is  set  against 
the  other,  and  if  there  be  a  failure  each 
loss  is  to  be  borne  by  the  loser  exclusively 
without  right  to  contribution.— Jfan^^y  v. 
Taylor,  886. 

8.  The  rule  will  be  the  same  though  the 
member  contributing  money  has  but  one- 
fourth  interest  in  the  business  and  the 
other  three- fourths. —/d. 

9.  In  an  action  to  recover  for  an  indebtedness 
of  defendant  to  a  firm  of  which  he  was 
formerly  a  partner  the  answer  set  up  an 
agreement  by  defendants,  in  consideration 
of  a  trnnsfer  of  defendant's  interest,  to  save 
him  harmless  from  liability  for  the  firm 
indebtedness.  Held,  That  the  agreement 
did  not  preclude  proof  that  on  a  settlement 
at  the  time  of  such  transfer  it  was  found 
that  defendant  was  indebted  to  the  firm  and 
agreed  to  pay,  or  prevent  plaintiffs  from 
recovering  thereon.— i?V/ifey  et  al  v.  Fay, 


10.  One  member  of  a  pattnership  has  no 
power  to  bind  his  copartner  bv  giving  the 
firm  note  for  his  own  individual  debt  with- 
out the  knowledge,  assent  or  authority  of 
his  copartner;  and  the  person  receiving 
such  note,  with  knowledge  that  the  firm 
name  was  used  for  such  purpose,  cannot 
enforce  it  against  the  other  members  of  the 
firm.— J7w  Union  NaCl  Bk.  v.  UnderhUl, 
404. 

11.  The  rule  tftit  the  admissions  of  one  part- 
ner during  the  existence  of  the  firm  are 
evidence  against  his  copartner  when  they 
relate  to  partnership  transactions  does  not 
include  admissions  or  statements  which 
may  be  designed  or  expected  to  have  the 
effect  of  subjecting  the  members  of  the 
firm  to  the  payment  of  what  appears  to 
have  been  the  individual  indebtedness  of 
the  partner  whose  admissions  are  offered  as 
evidence. — Id. 

12.  If  one  partner  by  a  secret  transaction 
within  the  line  of  the  firm's  business  de- 
rives a  private  benefit  to  the  detriment  of 
the  firm,  he  will  be  compelled  to  account 
therefor.— TbZan  ▼.  Carr,  484. 

13.  Where  plaintiff  claims  to  have  been  in- 
duced to  enter  into  a  copartnership  by  false 
representations,  misstatement  of  profits 
and  over  valuations  are  not  alone  enough 
to  force  plaintiff  to  his  action.  Knowl- 
edge of  falsity  and  fraudulent  intent  arc 
equally  necessary. — Schneider  v.  Quosbarth, 
527. 

14.  Under  ordinary  circumstances  mere  de- 
lay after  discovery  of  the  fraud  is  not  a 
waiver  or  an  afQrmation  of  the  contract — 
Id. 

See  Attachment,  5,  8 ;  Dkpobitiohs,  1 ; 
Evidence.  21 ;  Married  WoMEif.  5 ; 
Patents.  2. 

PATENTS. 

1.  A  verbal  contract  to  pay  the  expenses  in- 
curred in  prosecuting  certain  experiments 
to  test  the  utility  of  an  invention,  in  consid- 
eration of  receiving  an  interest  in  the  re- 
sults obtained  by  said  experiments,  entitles 
the  person  paying  such  expenses  to  an  in- 
terest in  a  patent  obtained  for  the  inven- 
tion, and  it  is  not  invalid  as  violating 
§  4898  of  the  K.  8.  of  the  U.  8.,  requiring 
an  assignment  of  an  interest  in  a  patent  to 
be  in  writing. — Burr  v.  Delatergne,  578. 

2.  If  a  partnership  enters  into  such  an  agree- 
ment and  pays  the  expenses  of  the  exfieri- 
ments,  and  subsequently  one  of  the  partners 
and  the  inventor  take  out  a  patent  for  the 
invention  in  their  joint  names  to  the  exclu- 
sion of  the  other  partner,  the  partner  so 
excluded  cun  maintain  an  action  against 
his  copartner  to  compel  him  to  put  the  title 
to  such  patent  in  the  joint  names  of  the  co- 
partners, or  if  the  copartnership  have  ter- 
minated to  compel  him  to  assign  to  his 
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partDcr  the  interest  to  which  the  latter  may 
be  entitled.— /d. 

PAYMENT. 

See  CoNTPACT,  13,  20  ;  Fraud,  8  ;  Life 
Insurakcb,  5 ;  Limitation,  2,  5. 

PECULATION. 

1.  Under  Chap.  19,  Laws  of  1875.  the  value 
of  the  property  converted  is  not  an  element 
of  the  crime,  and  a  special  finding  by  the 
Jury  of  the  amount  of  the  loss  is  not  essen- 
tial to  the  power  of  the  court  to  sentence 
under  that  act.— 27/*  People  v,  Bork,  281. 

PENAL  CODE. 
See  Assault,  G;  Criminal  Law,  8. 

PERPETUITIES. 
See  Wills,  13,  23,  28,  88. 

PLEADING. 

1.  When  the  plaintiff  in  an  action  sues  a  num- 
ber of  defendants  on  a  contract  which  he 
alleges  to  have  been  made  with  all  jointly, 
and  certain  of  the  defendants  answer,  deny- 
ing that  the  obligation  is  joint  and  alleging 
that  the  contract  was  made  by  them  exclu- 
sively, they  can  set  up  a  counterclaim  ex- 
isting exclusively  between  themselves  and 
plaintiff.— C&^^  v.  Cramer  et  al,  23. 

2.  A  complaint  in  action  commenced  m  Au- 
gust, which  alleges  that  defend  ant  has  aban- 
doned and  refuses  to  perform  a  contract 
to  buy  a  certain  amount  of  merchandise 
from  plaintiff  duiing  the  year  ending  the 
following  November,  does  not  present  a 
cause  of  action. — Putnam  et  al.  v.  Qnffin,  46. 

3.  The  complaint  averred  that  defendant  is  a 
municipal  corporaticm  under  the  laws  of 
New  York,  naming  its  territorial  location 
and  the  residence  of  its  officers,  and 
charged  neglect  of  duty  and  consequential 
injury  to  plaintiff's  property.  Held,  A  good 
complaint. — Hartey  v.  The  Village  of  Little 
FalU,  48. 

4.  The  court  will  not  strike  out  from  a  plead- 
ing, on  a  motion  for  that  purpose,  facts  al- 
leged that  can  in  anv  form  or  relation  be 
material  to  be  proved  on  the  trial. — AUen 
V.  AUen,  212. 

5.  An  amendment  of  a  complaint  on  the  trial 
of  an  action  which  strikes  out  all  the  alle- 
gations contained  in  it  affecting  one  of  the 
defendants  and  amountsto  a  virtual  discon- 
tinuance of  the  action  as  to  such  defendant 
should  not  be  allowed  except  upon  payment 
of  all  his  costs  in  the  action,  whether 
awarded  him  to  abide  event  upon  an  appeal 
from  a  judgment  obtained  on  a  former 
trial  or  which  accrued  in  the  ordinary  way. 
—Kent  V.  Popham,  241. 


6.  The  defence  of  a  former  recovery  must, 
since  the  Code,  be  specially  pleaded. — Hen- 
derson V.  Scott,  255. 

7.  When  the  facts  set  forth  in  the  complaint 
are  sufficient  to  constitute  and  do  constitute 
but  a  single  cause  of  action,  a  demurrer  to 
the  complaint  of  a  misjoinder  of  causes  of 
action  will  not  be  sustained  because  the 
facts  in  the  complaint  are  divided  and  a 
portion  set  forth  as  a  second  cause  of 
action.  Such  division  docs  not  make  two 
causes  of  action  of  the  facts  which  consti- 
tute but  oue.—  Welch  v.  Piatt,  265. 

8.  An  answer  must  be  clearly  bad  and  not  call- 
ing for  deliberation  of  the  issues  it  attempts 
to  make  to  suport  judgment  for  its 
frivolousness. —  Wyekoffy,  Andrews,  356. 

9.  Where  the  complaint  in  an  action  against 
tlie  endorsers  of   a  note   does  not  plead 

,  demand,  protest  and  notice,  but  alleges  a 
waiver  thereof  **at  or  about  the  date  of 
maturity  of  the  note,"  and  fails  to  allege  a 
promise  outside  of  the  note,  and  the  answer 
alleges  that  the  waiver  was  not  in  fact 
made  till  after  maturity,  though  defend- 
ants supposed  the  note  was  not  then  due, 
judgment  cannot  bo  taken  for  the  frivo- 
lousness of  such  answer. — Id, 

10.  An  answer  which  does  not  deny  anv  of 
the  material  allegations  of  the  complaint 
nor  that  the  defendant  has  knowledge  or  in- 
formation sufficient  to  form  a  belief  of 
either  of  the  allegations  contained  in  the 
complaint  should  be  stricken  out  on  mo- 
tion for  that  purpose.— 7%tf  Pratt  M'fg  Co. 
V.  Tlie  Jordan  Iron  dk  Chem.  Co.,  878. 

11.  An  objection  that  may  be  raised  by  an- 
swer in  the  nature  of  a  plea  in  abatement  is 
waived  by  not  being  so  raised. — Kroteer  et 
al  V.  Beynolds,  383. 

12.-  A  cause  of  action  for  conversion  of  per- 
sonal property  and  one  for  money  had  and 
received,  being  the  proceeds  of  sale  of  said 
property,  cannot  be  joined  in  a  complaint. 
— iVatt  V.  The  CUy  of  Syraeuee,  400. 

13.  In  an  action  by  a  genera]  assignee  forcou- 
vcrsion  of  goods  of  his  assignor  when,  after 
the  service  of  an  answer,  the  goods  in  ques- 
tion are  nmoved  fiom  the  possession  of 
the  defendant  by  a  levy  and  sale  under  an 
execution  issued  upon  a  judgment  ob- 
tained against  plaintiff's  assignor,  the  de- 
fendant should  be  allowed  to  serve  a  sup- 
plemental answer  setting  up  that  fact,  and 
he  also  becomes  subrogated  to  the  rights  of 
the  judgment  creditor  and  is  entitled  to 
contest  the  validity  of  the  assignment. — 
LitJiauer  v.  Taggart  etal.,  421. 

14.  Where  in  justice's  court,  matter  is  set  up 
a«<  a  defense  and  not  as  a  counterclaim,  it 
must  be  regarded  as  a  defense  only. — Qreen 
V.  Waite,  436. 

15.  Where  the  complaint,  which  was  verified. 
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charged  defendant  with  maintaining  a 
house  of  ill-fame,  Held,  That  defendant 
might  omit  a  verification  from  her  answer 
and  need  not  serve  with  her  answer  an  affi- 
davit stating  wliy  she  claimed  that  right. — 
Anderson  v.  Doty,  440. 

16.  The  complaint  set  forth  tlie  incorporation 
of  plaintiff,  a  mutual  benefit  association, 
and  tliat  defendant  was  the  treasurer  of  its 
grand  lodge  between  the  dates  therein  re- 
ferred to;  that  during  said  time  moneys 
were  paid  by  various  branch  lodges  on 
plaintiff's  account  to  the  financial  secretary, 
from  whom  it  was  defendant's  duty  to  col- 
lect it;  it  then  proceeds  in  various  counts 
to  charge  that  defendant  either  wrongfully 
converted  $2,000  to  his  own  use  during 
said  period,  or  by  wrongful  neglect  of  his 
office  and  duty  permitted  said  financial  sec- 
retary to  so  convert  sucli  sum.  .  HM,  That 
defendant  was  entitled  to  a  full  bill  of  par- 
ticulars, both  of  moneys  received  and  paid 
by  him  and  by  said  fluHncial  secretary, 
giving  dales,  amounts,  names,  etc. — The 
Orden  Qermania  v.  Detender,  480. 

17.  A  cause  of  action  that  defendant,  by 
false  representations,  induced  plaintiff  to 
sign  a  bond  for  the  payment  to  a  third  per- 
son of  a  certain  sum  of  money  and  a  mort- 
gage on  her  real  estate  securing  it,  which 
were  delivered  to  such  third  person,  de- 
fendant receiviu<;  and  retaining  the  money 
therefor,  under  Code,  §  484.  sub.  6,  may  be 
joined  with  a  cause  of  action  for  conver- 
sion, since  plaintiff  had  a  property  in  the 
bond  after  execution  and  before  delivery, 
which  was  tortiously  talten  from  her  by 
defendant. — De  Silver  v.  HoJden,  487. 

18.  An  averment  that,  with  intent  to  deceive 
plaintiff,  defendant  falsely  and  fraudu- 
lently represented  certain  matters  of  fact 
as  to  his  property  and  financial  standing, 
implies  a  charge  that  defendant  knew  the 
representations  to  be  false,  the  matters  re- 
ferred to  being  presumably  within  his  per- 
sonal knowledge. — Id. 

19.  Though  the  following  **  Defendant  de- 
nies each  and  every  allegation  therein  (in 
the  complaint^  contained,  except  as  herein- 
after admitled,"  he  not  technically  correct 
under  §  500  Code,  yet  if  such  part  of  the 
answer  be  indefinite  and  uncertain,  the 
proper  remedy  would  seem  to  be,  not  the 
exclusion  of  evidence  on  the  trial,  but  a 
motion  under  §  546.— 5p/e«  v.  BuberU,  505. 

20.  Under  such  a  denial  evidence  of  failure 
of  consideration  for  the  note  sued  on  is 
admissible  in  an  action  by  an  assignee  after 
maturity. — Id, 

21.  The  trial  judge  has  the  power  to  disre- 
gard such  defects  in  the  answer. — Id, 

22.  Though  a  denial  of  each  and  every  alle- 
gation of  the  complaint,  except  as  ad- 
mitted, qualified  or  explained,  makes  no 


issue,  and  though  a  ruling  on  the  trial  de- 
nying a  motion  for  judgment  thereon  must 
be  tested  as  the  answer  then  stood,  no 
amendment  having  been  asked  for,  yet  if 
plaintiff  fails  thereafter  to  make  a  case,  the 
General  Term,  on  appeal,  should,  in  the 
interests  of  justice,  allow  an  amendment  of 
the  answer.— ^ojfma/iv.  TheN.  7.,L.  E.  A 
W,  RE,  Co.,  510. 

23.  In  order  to  take  advantage  by  demurrer 
of  the  misjoinder  of  parties  plaintiff,  it  is 
necessary  that  the  defendant  should  not 
only  assign  as  a  ground  of  demurrer  **  that 
there  is  a  misjoinder  of  parties  plaintiff," 
but  should  proceed  to  point  out  the  par- 
ticular plaintiffs  who  are  misjoined.  and 
state  the  reason  constituting  such  joinder 
an  improper  one.  The  point  that  there  is  a 
misjoinder  of  parties  plaintiff  cannot  be 
taken  under  a  demuiTer  assigning  as  a 
cause  '*  that  the  complaint  does  not  state 
facts  constituting  a  cause  of  action"  upon 
the  ground  that  the  complaint  shows 
affirmatively  that  the  cause  and  right  of 
action  are  not  invested  in  all  the  parties 
plaintiff. — Berney  et  al.  v.  Drexdetal,,  515, 

See  AppKAii,  8;  Conversion.  4,  5;  Divorce, 
3-5  ;  Execution,  5.  6  ;  Negligence,  23  ; 
Slander,  8;  Trespass,  1. 

POLICE. 

See  Negligence,  84. 

PRACTICE. 

1.  A  motion  for  a  new  trial  on  the  ground 
of  objectionable  conduct  on  the  part  of  a 
jnror  must  be  made  to  the  Special  Term, 
either  upon  a  case  settled  or  affidavits,  or 
both,  and  cannot  be  entertained  upon  ap- 
peal from  a  judgment  and  from  denial  of  a 
motion  for  a  new  trial  upon  the  minutes. — 
PauUtach  v.  The  N,  T,  C.  db  H,  B.  RR. 
Co.,  78. 

2.  The  defendant,  by  taking  the  chances  of 
a  favorable  verdict,  with  knowledge  of  an 
objectionable  act  of  a  juror,  and  without 
objecting  to  it  in  any  way,  waives  what- 
ever objection  might  have  been  made  there- 
to.—/d. 

3.  A  motion  to  set  aside  an  order  appointing 
a  receiver  in  supplementary  proceedings  is 
properly  made  to  the  court  and  not  to  a 
judge  thereof. — Lippincoit  v.  Westray,  102. 

4.  When  a  motion  is  made  and  heard  at 
Special  Term,  and  granted  or  denied  by 
the  Special  Term,  there  can  be  no  right  to 
enter  the  decision  as  an  order  of  a  judge 
of  the  court.  If  the  court  had  no  right  to 
make  the  order  entered,  for  want  of  juris- 
diction or  otherwise,  the  error  should  be 
corrected  by  an  appeal  directly  from  the 
order,  and  not  by  a  motion  for  resettlement. 
—Id, 

5.  Where  there  was  an  oral  consent  to  a  sub- 
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stitutiOD  of  attorneys  but  no  order  was  en- 
tered until  after  notice  of  hearing  was 
served  on  the  substituted  attorney,  HM, 
That  such  notice  was  irregular,  and  that  a 
default  taken  on  a  hearing  upon  said  no- 
tice should  not  be  allowed  to  stand.—  Wood 
V.  Holmes,  131. 

6.  Whether  a  consolidation  of  actions  shall 
be  ordered  rests  in  the  discretion  of  the 
court  to  which  the  application  therefor  is 
made. — Woodward  et  al.  v.  Frost  et  al.,  125. 

7.  "Where  the  second  action  involves  inquiry 
into  numerous  issues  not  embraced  in  the 
first  action  a  denial  of  an  application  to 
consolidate  the  ^tions  is  proper. — Id, 

8.  In  such  a  case  an  injunction  to  restrain 
prosecution  of  the  first  action  will  not  be 
granted,  as  the  plaintiffs  in  the  second  ac- 
tion may  upon  application  be  made  parties 
to  the  first  action  and  so  protect  their  in- 
terests.—/d. 

9.  Evidence  as  to  facts  not  found  by  a  referee 
and  as  to  which  no  finding  was  requested 
cannot  be  considered  for  the  purpose  of 
reversing  the  judgment. — Bumap  v.  The 
National  Bank  of  Potsdam,  157. 

10.  A  judge  has  no  authority  to  correct  an 
error  in  an  order  made  by  him  unless  the 
parties  are  before  him  in  pursuance  of 
some  legal  process,  or  unless,  being  pres- 
ent, they  consent  that  the  subject  may  be 
judicially  considered.— ^SiwiWKm*  v.  Sim- 
mons, 234. 

11.  The  findings  of  a  referee  agaiDSt  the  clear 
and  decided  preponderance  of  testimony 
will  not  be  sustained,  and  a  judgment 
based  thereon  will  be  reversed. — Gardner 
V.  Gardner,  249. 

12.  Under  §  1207  of  the  Code  of  Civ.  Pro. 
the  trial  judge  has  the  power,  if  his  atten- 
tion is  called  to  the  fact  that  a  verdict  ren- 
dered exceeds  the  amount  demanded  in  the 
complaint,  to  order  an  amendment  of  the 
complaint  so  that  such  verdict  will  not 
exceed  the  demand,  but  it  is  doubtful 
whether  the  General  Term  possesses  the 
power  to  make  such  an  amendment  upon 
an  appeal. — Jencks  v.  Van  Brunt,  278. 

13.  Where  the  attention  of  the  trial  judge  is 
not  called  to  a  slight  excess  in  the  verdict 
over  the  amount  demanded  in  the  com- 
plaint, and  no  suggestion  is  made  of  that 
tact  until  the  argument  of  an  appeal,  the 
General  Term  will  exercise  its  discretion 
as  favorably  to  the  plaintiff  as  possible,  and 
will  not  reverse  the  judgment  and  order  a 
new  trial  unless  the  excess  should  be  de- 
ducted without  costs  of  the  appeal  to  either 

Sarty,  but  will  reduce  the  judgment  by  de- 
ucting  the  excess  as  of  the  date  of  the 
verdict,  and,  as  so  reduced,  will  affirm  the 
(ame,  with  costs. — Id. 

14.  It  is  not  error  to  allow  the  reduction  of  a 
Vol.  19  No.  88c. 


verdict  after  it  is  entered  to  the  amount  of 
damages  claimed  in  the  complaint. — Earl 
V.  OoUins,  807. 

15.  When  the  complaint  in  an  action  is  dis- 
missed upon  defendant's  motion,  before 
any  evidence  is  taken  in  the  case,  upon  the 
ground  that  it  does  not  state  facts  consti- 
tuting a  cause  of  action,  the  court  has  ju- 
risdiction to  entertain  and  determine  a  mo- 
tion made  by  the  plaintiff  at  the  same  term, 
upon  his  exception  to  such  dismissal  and 
upon  the  judge's  minutes,  to  vacate  and 
set  aside  the  order  dismissing  the  com- 
plaint and  for  a  new  trial,  and  is  not  pre- 
cluded from  so  doing  by  §  999  of  the  Code 
of  Civ.  Pro. — Emmerich  v.  Hefferaan,  851. 

16.  Section  999  of  the  Code  of  Civ.  Pro.  is 
not  exclusive,  and  does  not  deprive  the 
courts  of  the  autliority  to  order  new  trials, 
invested  in  them,  which  has  not  been  de- 
rived from  or  made  dependent  upon  the 
Code,  and  within  that  authority  courts  have 
the  power  to  correct  or  set  aside  their  judg- 
ments inadvertently  made  or  given,  par- 
ticularly when  the  correction  may  be  made 
during  the  same  term.— /d. 

17.  A  new  trial  will  not  be  ordered  on  the 
ground  that  counsel  was  surprised  at  the 
ruling  of  the  trial  judge  upon  a  point  of 

Tfie  Mi    '      '^' 


law. — ATiderson  v. 
373 


Market  Nat'l  Bk., 


18.  The  law  exacts  great  diligence  from  par- 
ties in  discovering  and  obtaining  their  evi- 
dence, and  if  they  fail  to  exercise  it  and 
are  defeated  because  of  that  failure,  the 
result  cannot  be  avoided  by  an  application 
for  a  new  trial  on  the  ground  of  newly- 
discovered  evidence. — Id. 

19.  If.  after  the  trial  of  an  action  and  verdict 
against  the  defendant,  facts  are  discovered 
by  the  defendant  which  would  have  con- 
stituted a  defense,  and  which  were  not  con- 
nected in  any  form  with  the  subject-matter 
of  the  action  or  of  the  plaintiff's  claim  as  it 
was  made  and  understood  in  the  action, 
but  were  entirely  extraneous  and  outside 
of  the  investigations  which  would  ordinarily 
be  expected  to  be  made  in  the  course  of 
such  a  controversy,  and  formed  other  and 
distinct  transactions  in  which  neither  the 
defendant  nor  his  counsel  participated,  a 
new  trial  will  be  granted,  upon  the  defend- 
ant's application,  to  allow  him  to  prove 
such  facts  in  defense,  and  he  will  be  per- 
mitted to  amend  his  answer  so  as  to  set 
them  Mp.—Id. 

20.  To  entitle  the  court  to  set  aside  a  verdict 
for  excessiveness,  especially  in  a  case  in 
which  punitive  damages  may  be  awarded, 
it  must  be  so  excessive  as  to  make  it  ap- 
parent that  the  jury  were  improperly  in- 
fluenced or  that  they  must  have  acted 
from  passion,  prejudice,  or  corruption. — 
Hinman  v.  Hare,  441. 

21.  In  respect  of  all  questions  objected  to 
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generally,  the  exception  is  valueless  where 
It  is  apparent  or  can  be  reasonably  inferred 
that,  if  the  ground  of  objection  had  been 
stated,  it  could  have  been  m  anywise  obvi- 
ated so  that  the  answer  could  be  made  ad- 
missible; but  where  it  is  clearly  apparent 
that  the  question  relates  to  an  immaterial 
matter  and  is  of  a  character  wholly  inad- 
missible, irrespective  of  any  objection  that 
could  be  obviated,  there  a  general  objection 
is  the  basis  of  a  good  exception.— /<f. 

22.  Where  a  case  upon  the  day  calendar  of 
the  court  has  been  adjourned  several  times 
at  the  request  of  the  plaintiff,  who  had  not 
objected  to  the  case  proceeding  on  either 
of  the  occasions  of  applying  for  an  ad- 
journment upon  the  ground  that  no  notice 
of  trial  had  been  served  by  the  defendant, 
and  the  case  is  finally  set  down  peremp- 
torily for  a  certain  day,  and  on  that  day  a 
jury  is  empanelled  without  the  above  ob- 
jection on  the  part  of  plaintiff,  and  the 
Court  directs  the  counsel  for  the  plaintiff  to 
proceed,  and  he  refuses  to  do  so,  the  Court 
has  the  power  to  dismiss  the  complaint, 
notwithstanding  the  fact  that  no  notice  of 
trial  has  been  served  by  the  defendant. — 
Hdberaiich  v.  FUcher,  453. 

38.  Rule  82  of  the  Supreme  Court,  as  to  the 
time  of  submitting  requests  to  find,  may  be 
waived  by  the  consent  of  parties  and  the 
approval  of  the  judge  who  tries  the  case. — 
In  re  wiU  of  Chauncey,  457. 

24.  In  an  equitable  action— e.  g.,  for  dissolu- 
tion of  partnership  and  an  accounting — 
where  special  issues  are  sent  to  a  jury,  the 
interlocutory  and  final  decrees  rest  upon 
the  findings  at  Special  Term,  without  regard 
to  those  made  by  the  jury,  which  latter  are 
in  aid  of  the  equity  court  and  may  be  dis- 
regarded by  it,  and  are  not  matters  of  re- 
view except  80  far  as  included  in  its  find- 
ings.— Schneider  y.  Qtiosbarth,  527. 

25.  Under  the  general  power  of  the  court  to 
correct  and  set  aside  its  orders  and  judg- 
ments it  has  power  to  vacate  at  the  same 
term  an  order  dismissing  a  complaint  and 
grant  a  new  trial. — Emmerich  v.  Jleffernan 
ital.,  542. 

26.  The  verdict  of  a  jury  on  a  specific  issue 
submitted  to  them  in  an  equity  action  is  not 
obligatory  upon  the  court  on  the  trial  of 
the  entire  case;  nor  will  a  motion  for  a  new 
trial  on  the  minutes  after  the  verdict  and 
its  denial  preclude  the  court  from  disre- 
garding the  verdict.— Ztfarn^i  V.  TXUoUon, 

545- 

27.  Section  1023  of  the  Code  of  Civ.  Pro.,  pro- 
viding and  directing  that  the  court  shall,  at 
or  before  the  time  when  the  decision  is  ren- 
dered, note  in  the  margin  of  a  statement  of 
proposed  findings  of  facts  and  conclusions 
of  law  previously  submitted  to  it  the  man- 
ner in  which  each  proposition  has  been  dis- 
posed of,  and  must  either  file  or  return 


to  the  attorney  the  statement  so  noted,  is 
mandatory  and  no  authority  has  been  given 
to  disregard  it  when  the  propositions  may 
be  considered  not  to  be  either  important  or 
material.  When  the  court  refuses  to  act 
upon  propositions  presented  to  it  upon  the 
ground  that  they  are  unnecessary,  the  Gen- 
eral Term  will  send  the  case  back  to  have 
them  passed  upon  and  noted. — OoeUing  v, 
Bielderetca.,^^, 

28.  An  exception  to  *'each  of  the  conclusions 
of  law"  in  a  findmg  by  a  referee  is  too  gen- 
eral to  be  availing. — Hepburn  v.  Montgom- 
ery et  al.,  560. 

As  to  practice  on  appeal,  see  Appeal,  4,  5,  7- 
9,  11-15,  1»-21,  24,  25. 

As  to  practice  in  criminal  cases,  see  Crimi- 
nal Law,  1,  3-6;  Jurors,  3;  Pkculatios. 

As  to  practice  in  different  classes  of  cases,  see 
those  titles,  as  Attachment,  1,  10;  Cer* 
TioRARi;  Contempt,  1,  4,  7-10;  Divorce, 

8  ;    EjECTBfENT,  3  ;    EMINENT  DOMAIN,   2; 

Extradition,  2,  8 ;  Fire  Insurance,  5 
Habeas  Corpus;  Malicious  Prosecution 
Partition,  1.  2,  5;  Trespass,  1. 

See  also  Attachment,  4;  Bonds,  6;  CoNsn 
TUTioNAL  Law,  8 ;  Corporations,  20 
Costs,  4,  5  ;  Deeds.  4  ;  Depositions,  2,  5 
9,  10;  Discovery,  2,  3  ;  Drainage  ;  Evi 
DENCE,  12,  14,  20,  23;  ExECxrroRS.  8,  9.  26; 
HiGHWATB ;  Inspection  ;  Jurisdiction,  1 
2,  4,  5  ;  Jurors,  5  :  Lunatics,  2  ;  Manda 
Mus ;  Master  and  Servant,  6-8  ;  Negli 
QENCE.  1.  4,  8,  11-15.  24.  27,  28,  30,  33 
Negotiable  Paper,  9  ;  Partnership,  2, 
8 ;  Pleading,  4,  5,  19,  21.  23 ;  Receivers. 
4r-8;  Reference,  1, 2, 4r-6;  Sheriffs.  1,  2 
Slander;  Stat;  Supertisors,  8.  4;  Tax 
ATioN,  5;  Trustees,  4;  Undertaking,  4 
Venue,  2, 

PRE-EMPTION. 
See  Reparian  Owners.  2,  8. 

PRINCIPAL  AND  AGENT. 
See  Agency. 

PRIVILEGED  COMMUNICATIONS. 

See  Evidence,  13,  24. 

PROBATE. 

1  See  Wills,  1,  2.  5,  6,  14.  16,  17-20,  24,  25. 
I  34,  35,  37,  38. 

PROTEST. 
See  Negotiable  Paper.  5. 

PUBLICATION. 
See  Service. 
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RAILROADS. 

1  Acts,  though  entirely  proper  in  themselves 
in  the  prosecution  of  the  company's  business, 
may  be  performed  so  unnecessarily  and 
carelessly  as  to  constitute  negli&;ence  on  the 
company's  part.— Z^nAar*  v.  Tm  N,  7.,  L. 
E.AW,  BR,  Co.,  17. 

2.  As  to  persons  lawfully  traveling  the  public 
streets  it  is  the  duty  of  a  railroad  company 
to  provide  appliances  without  defect  and 
reasonably  adequate  and  safe,  but  negli- 
gence in  this  reeard  is  not  shown  by  proof 
that  the  horses  by  which  plaintiff  was  in- 
jured were  fastened  to  the  car  by  means  of  a 
ring  and  hook  in  such  manner  that  when 
frightened  they  detached  themselves  from 
the  car  and  in  running  away  inflicted  the 
injuries  comolained  of. — Black  v.  The  42d 
8C.  dt  Grand  St.  Ferry  BB  Co,,  24. 

8.  Plaintiff's  intestate,  an  employee  of  defend- 
ant, was  killed  by  a  collision  with  a  train 
which  came  from  the  rear  of  the  train 
on  which  he  was  working,  tibe  for- 
ward car  being  forced  up  on  to  the  ca- 
boose crushing  intestate,  who  was  on  the 
platform.  It  appeared  that  the  buffers  of 
the  cars  were  at  different  elevations  and  did 
not  meet  properly.  JSdW,  That  the  primary 
cause  of  the  death  being  the  failure  of  de- 
fendant to  supply  proper  buffers  it  was 
liable  and  was  not  absolved  from  liability  by 
the  negligence  of  its  employees  on  the  other 
train.— .^^  v.  The  IT.  Y,  L.  W.  A  Tf.  KB. 
Co.,  84. 

4.  On  foreclosure  of  a  mortgage  of  the  Erie 
R.  Co.  its  property,  etc.,  was  bid  in  by  trus- 
tees and  the  defendant  company  organized 
pursuant  to  Chap.  480,  Laws  of  1874,  as 
amended  in  1876,  the  certificate  providing 
that  stockholders  of  the  old  company  might 
be  let  in  upon  making  certain  payments  on 
their  old  stock  within  a  time  to  be  limited , 
which  as  finally  fixed  was  Oct.  81,  1878. 
and  notice  of  the  time  limited  was  published 
in  newspapers  in  England,  Scotland,  Ireland 
and  this  State.  Plaintiffs  did  not  make  a 
demand  to  be  let  in  accompanied  by  money 
until  after  the  time  limited.  In  an  action 
to  compel  a  delivery  of  stock  in  the  new 
company.  Held,  that  plaintiffs  could  not 
recover  ;  that  a  compliance  with  the  plan 
within  six  months  from  the  foreclosure 
sale  was  a  condition  precedent,  from  the 
performance  of  which  equity  could  not  re- 
lieve them.— Fatoftitf  et  al.  v.  The  N.  Y., 
L.  E.  dk  W.  BB.  Co.,  178. 

5.  It  is  the  duty  of  a  railroad  company  to  con- 
struct its  road,  bridges,  t&c,  of  the  best 
material  and  to  use  the  utmost  care  and 
vigilance  in  keeping  them  in  safe  condition. 
The  use  of  combustible  material  in  the 
construction  of  an  embankment  requires 
increased  care  and  diligence  in  keeping  the 
roadbed  and  track  in  safe  condition  for 
use  and  preventing  accidents  by  fire. — Near 
V.  TheD,  dfff.  a  O.,808. 


6.  A  neglect  to  keep  the  roadbed  and  track 
in  the  best  condition  renders  the  company 
liable  for  any  injurv  caused  thereby,  unless 
It  is  shown  that  the  defect  coula  not  be 
discovered  by  any  reasonable  skill  or  fore- 
sight.— Id. 

7.  When  a  iudgment  entered  upon  a  verdict 
in  an  action  for  a  personal  injury  will  not 
be  reversed  on  the  ground  of  excesBivenets 
of  damages. — Id. 

8.  The  right  to  institute  the  proceeding  pro- 
vided for  by  Ch.  287.  Laws  of  1869,  so  far 
as  the  company's  siaifis  is  concerned,  is  es- 
tablished jnima  facie  by  sb  owing  that  the 
petitioner  is  a  company  actually  owning  or 
operating  a  steam  railroad. — In  re  appUea- 
Uon  of  Vie  N.  T.  C  db  H.  B.  BB.  Co.  v. 
Pierce  etal.,  867. 

9.  The  company's  determination  that  the  land 
is  necessary  for  the  purposes  of  the  com- 
pany is  sufficiently  shown  by  its  action  in 
instituting  the  proceeding. — Id. 

10.  If  an  employee  is  injured  by  the  sudden 
starting  or  uncontrolled  speea  and  motion 
of  an  engine,  caused  by  its  being  defective 
or  out  of  repair,  and  the  corporation  has 
notice  of  such  defect,  it  is  liable  for  such 
injury,  and  it  is  no  defence  that  the  engi- 
neer migh^  have  so  managed  the  engine  as 
to  have  prevented  the  injury. — Murphy  v. 
The  N.  7.,  L.  E.  db  W.  BB  Co.,  414, 

11.  Railroad  companies  are  bound  to  protect 
their  employees  who  are  required  to  couple 
cars  by  providing  safe  and  strong  bumpers, 
and  this  duty  is  not  dependent  upon  the 
fact  whether  or  not  the  cars  are  owned  by 
them.— 2>^  KayY.  T/te  N.7.,L.E.  A  W. 
BB.  a>.,479. 

See  Bonds,  5;  Master  and  Servant,  9,  10; 
Negligence,  1,  2,  8-10,  14-17,  26-28. 

RECEIPT. 

See  Accord. 

RECEIVERS. 

1.  A  receiver  of  a  corporation  is  not  entitled 
to  the  proceeds  of  a  judgment  for  costs  en- 
tered on  the  dismissal  of  the  complaint  in 
an  action  brought  against  the  corporation 
before  his  appointment,  but  which  was  not 
determined  and  the  judgment  entered  until 
afterward. — In  repetition  of  Baily,  11. 

2  Such  judgment  for  all  ordinary  legal  pur- 
poses is  the  property  of  the  attorney  who  de- 
fended the  action  for  the  corporation. — Id. 

8.  A  person  appointed  receiver  of  an  insolvent 
corporation  to  succeed  a  former  receiver, 
deceased,  is  not  entitled  to  charge  commis- 
sions on  the  amount  in  the  hands  of  the 
former  receiver,  to  the  custody  of  which  he 
succeeds,  as  for  collecting  and  paying  out 
the  same.     He  is  only  entitled  to  commis- 
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sions  on  such  Rum  for  paying  it  out. — In  re 
Atiy.-Qen.  v.  The  CmtinentaL  Life  Ine.  Co., 
81. 

4.  A  receiver  of  certain  property  of  a  corpo- 
ration appointed  in  an  action  to  foreclose  a 
mortgage  covering  such  property  can  move 
to  vacate  the  appointment  of  a  receiver  of 
such  corporation  appointed  in  a  creditor's 
action  to  sequestrate  the  property  of  the  cor- 
poration, to  wnicli  the  receiver  m  the  fore- 
closure action  is  not  a  party,  if  such  appoint- 
ment is  void  and  injuriously  affects  him  in 
the  discharge  of  his  duty  as  such  receiver. — 
Whit?iey  et  al.  v.  The  N.7.  db  Atlantic  RB. 
Co.,  236. 

5.  Having  made  such  a  motion  he  is  entitled 
to  notice  of  any  proceedings  which  may 
afterwards  be  taken  for  the  purpose  of 
rendering  it  ineffectual, and  consequently  an 
order  confirming  the  appointment  of  the  re- 
ceiver in  the  creditor's  action,  made  with- 
out notice  to  him  while  his  application  to 
vacate  such  appointment  is  pending  and 
undetermined,  is  of  no  effect.— id. 

6.  An  action  under  §  1784,  Code  Civ.  Pro.,  to 
procure  the  sequestration  of  the  property 
of  a  corporation  is  within  the  terms  of  §  8 
of  Chap.  378,  Laws  of  1883,  requiring  all 
motion  papers,  &c.,  in  certain  actions  re- 
lating to  corporations  to  be  served  on  the 
Attorney-General,  and  an  appointment  of  a 
receiver  in  such  action  without  notice  to 
the  Attorney-General  is  void.  A  suit  for  the 

,  foreclosure  of  a  mortgage  on  the  property 
of  a  corporation  does  not  come  within  the 
terms  of  said  statute  and  a  receiver  can  be 
appointed  therein  without  notice  to  the  At- 
torney-General.— Id. 

7.  ■  A  receiver  appointed  in  a  creditor's  action 
brought  under  §  1784,  Code  Civ.  Pro.,  to 
sequestrate  the  property  of  a  corporation 
can  be  invested  with  title  only  to  its  real 
and  personal  property,  things  in  action, 
contracts,  and  effects  so  far  as  they  are 
owned  by  the  corporation  at  the  time  of  his 
appointment,  and  an  order  vesting  in  him 
its  stocks,  bonds  and  franchises,  and  prop- 
erty encumbered  by  a  mortgage  is  unau- 
thorized to  that  extent  — Id. 

8.  A  claim  against  the  assets  of  an  insolvent 
insurance  company  for  disbursements  and 
legal  services  rendered  to  a  receiver  of  said 
company  who  died  before  the  taking  effect 
of  Chap".  378  of  the  Laws  of  1888  is  not  re- 
quired by  said  act  to  be  presented  to,  and 
considered,  and  passed  upon  by  the  General 
Term  in  the  first  instance.  The  laws  and 
practice  in  force  prior  to  the  passage  of  said 
act  apply  to  such  a  claim,  and  its  payment 
can  be  properly  ordered  bv  the   Special 


Term.— The  Atty. -Gen.  v. 
Life  Ins.  Co.,  385. 


Continental 


See  Appeal,  2;   Corpo rations,  17;    Prac- 
tice, 3;  Set  Off,  1. 


RECORD. 
See  MoBTOAGE,  2. 
REDEMPTION. 

1.  A  creditor  whose  judgment  is  procured 
after  his  debtor  has  maae  a  general  assign- 
ment for  creditors  has  no  lien  on  the  debt- 
or's real  estate  and  is  not  entitled  to  re- 
deem.— The  People  ex  rel.  Short  et  al,  v. 
Bacon,  129. 

2.  Where  a  judgment  creditor  wishes  to  re- 
deem from  a  sale  of  real  property  by  a 
sheriff  he  must  pay  the  amount  bid'on  the 
sale  with  interest.  It  is  not  enough  to  pay 
the  amount  due  on  the  judgment  under 
which  the  sale  was  had. — loumani  v.  Ter- 
ry, 269. 

See  ExBCUTioN,  4;  Taxation,  5,  10. 
REFERENCE. 

1.  A  fi^eneral  exception  to  "  each  of  the  con- 
clusions of  law  "  in  a  referee's  report  raises 
no  specific  question. — Hepburn  v.  Montgom- 
ery etdl.,  26. 

2.  A  general  exception  to  a  referee's  report 
which  contains  a  correct  proposition  is  of 
no  avail. — Id. 

3.  Plaintiff,  an  attorney,  rendered  services  in 
one  action  during  six  years,  and  the  items 
of  his  account,  including  disbursements, 
were  sixty  in  number.  The  answer  set  up 
various  payments  to  him  during  a  long 
period.  Imd,  That  the  action  was  not  one 
which,  within  the  meaning  of  the  Code, 
would  require  the  examination  of  a  long 
account  on  either  side,  and  that  a  compul- 
sory reference  was  improper. — Benn  v.  The 
Mrsl  Nafl  Ekof  Elmira,  206. 

4.  A.  general  exception  to  a  referee's  findings 
is  unavailing  unless  all  the  rulings  embraced 
in  it  are  erroneous. — Biley  v.  SexUm  el  al. 
308. 

6.  It  is  the  duty  of  a  party  seeking  to  question 
a  referee's  finding  of  law  to  request  and 
obtain  proper  findings  of  fact. — Drury  v. 
~-  r,  417. 


6.  A  referee  is  not  bound  to  give  credence  to 
the  testimony  of  interested  parties,  though 
uncontradicted .  —Id. 

7.  A  referee  to  sell  in  foreclosure  can  recover 
for  his  services,  as  such,  no  more  than  the 
fees  prescribed  by  the  statute  of  1869  (and 
1874),  though  an  express  affreement  to  pay 
a  larger  sum  was  made.— S^ody  v.  Kings- 
land,  461. 

8.  Whether  said  act  is  constitutional,  gtuere. 
—Id. 

See  Contempt,  1;  Costs,  6;  Highways,  2; 
Injunction,  7;  Partition,  5;  Partkeb- 
snip,  2,  8;  Practice,  11. 
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RELEASE. 

See  AssiONMENT  for  Crbditoiis,  2. 

RELIGIOUS  CORPORATIONS. 

See  Assault,  5;  Wills,  43,  44. 

REMOVAL. 

1.  Relator,  who  was  chief  clerk  in  the  Bureau 
of  Inspector  of  Buildings,  gave  verbal  per- 
mission to  one  H.,  during  the  absence  of 
the  inspector,  to  proceed  with  the  work  of 
making  an  addition  to  a  frame  building 
pending  the  approval  of  the  inspector.  Im- 
mediately thereafter  he  sent  an  examiner, 
who  found  that  the  work  was  begun  and 
that  the  description  in  the  application  was 
inaccurate,  whereupon  the  permission  was 
revoked.  The  inspector  subsequently  ap- 
proved the  plans  on  condition  that  the 
premises  be  made  to  conform  to  the  de- 
scription in  the  application.  Relator  had 
authority  in  the  absence  of  the  inspector  to 
give  such  verbal  permission,  but  was  not 
instructed  to  dispense  with  a  preliminary 
examination.  He  was  removed  on  charge 
of  having  given  such  permission  before  an 
examination  and  before  the  plans  had  been 
approved  by  the  inspector.  HM,  That 
there  was  no  substantial  ground  for  his  re- 
morsX.—Tfie  People  exrel.  VumahautY,  Fire 
Comrs.,  887. 

2.  A  notice  to  one  of  the  regular  clerks  in  the 
Department  of  Docks  of  the  city  of  New 
York,  informing  him  that  **  the  board  deem 
him  incompetent  for  the  proper  and  credit- 
able performance  of  the  duties  assigned  to 
and  required  of  him,"  and  appointing  a  day 
for  him  to  appear  before  the  board  and 
*'show  cause  and  make  such  explanation 
as  he  may  desire  as  to  why  he  should  not 
be  removed  from  his  position  of  clerk  in 
the  department, "does not  comply  with  §48 
of  Chap.  410,  Laws  of  1883,  by  informing 
of  the  cause  of  his  proposed  removal. — The 
People  ex  rel.  Dickel  v.  Comrs.  of  Docks, 
652. 

8.  A  general  charge  of  "  incompetency  "  in 
such  a  notice, without  specifying  the  partic- 
ulars in  which  it  consists,  does  not  com- 
ply with  the  said  statute.— 7(f. 

4.  If  at  the  time  specified  in  such  a  notice 
the  clerk  is  prevented  from  appearing  before 
the  board  by  serious  illness  and  notifies  the 
board  of  that  fact  before  such  time,  but 
they  nevertheless  proceed  to  remove  him, 
no  opportunity  for  explanation  is  allowed 
him  as  required  by  the  said  statute.— i(2. 

See  FiRBMEN,  1,  2. 

REPLEVIN. 

1.  In  an  action  to  recover  chattels  plain tifTs 
aflOidavit  alleged  that  she  was  entitled  to  the 
possession  by  virtue  of  a  special  property 


in  said  chattels,  to  wit,  as  sole  legatee  of 
D. ;  that  D.  died  seized  and  possessed  of 
the  property  which  formerly  was  in  the 
possession  of  his  executor  and  that  the 
executor  had  absconded.  Held,  That  the 
affidavit  was  defective  and  contained  no 
facts  showing  a  special  property. — DoruUd 
V.  BoektoeU,  192. 

3.  In  order  to  maintain  replevin  plaintiff 
must  show  a  right  to  have  delivery  of  the 
property  at  the  time  of  issuing  the  writ. — 
JBTarrw  v.  Lyman  et  al, ,  359. 

See  Arrest,  8,  6,  7;  Defosttions,  2,  8; 
Taxation,  3. 

RESCISSION. 

See  Contract,  15,  18. 

REVIVOR. 

Sc   Corporations,  16-18;  Dower,  1,  2. 

RIPARIAN  OWNERS. 

1.  Under  the  Harlem  patent  of  1666  the  river 
line  was  at  high-water  mark  and  the  grant 
did  not  include  the  tidewav  or  land  between 
high  and  low-water  mark,  of  which  the 
city,  under  the  Dongan  charter,  became  the 
absolute  owner  of  the  whole  circuit  of  Man- 
hattan Island. — T?ie  Mayor,  dc.,  of  N.  T. 
V.  Hart  et  al,  283. 

2.  The  act  to  designate  the  persons  entitled 
to  purchase  lands  under  water  by  its  literal 
terms  gave  a  pre-emptive  right  only  to  those 
owners  of  the  upland  who  had  previously 
acquired  by  grant  from  the  city  the  tideway 
in  their  front,  save  in  the  case  of  an  upland 
owner  in  whose  front  there  was  no  tide- 
way.— Id. 

3.  The  owner  of  the  upland,  though  he  have 
no  statutory  right  of  pre-emption  in  the 
tideway  in  front,  has  such  an  equity  or  first 
preference  in  it,  recognized  by  the  city  in 
the  sinking  fund  ordinance,  that  the  city 
having  given  him  a  deed  of  such  tideway 
cannT)t  then  say  he  was  not  within  the 
terms  of  §  11  of  the  ordinance. — Id, 

SALARY. 

1.  A  person  who  has  been  appointed  to  fill 
a  public  office  from  which  another  person 
has  been  removed  by  proceedings  which 
are  subsequently  adiudged,  on  certiorari, 
to  have  been  invalid  and  void,  is  privy  to 
and  bound  by  such  judgment,  although  he 
was  not  a  party  thereto;  and  the  person  so 
removed  can  maintain  an  action  against 
him  to  recover  the  salary  received  by  him 
while  holding  such  office  without  previously 
securing  a  judgment  of  ousUr  against  him 
in  a  direct  action  between  them  in  the 
nature  of  a  quo  warranto. — NichoU  v.  Mae 
Lean,  96. 


See  N.  Y .  City,  8-10. 
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SALE. 

1.  A  purchaser  of  real  property  at  a  fore- 
closure sale  will  be  relievea  of  his  purchase 
when  it  appears  that  a  tenant  under  a  lease 
of  a  portion  of  the  property  was  by  its 
terms  entitled  to  remove  a  brick  building 
situated  thereon,  when  the  only  notice  of 
the  lease  given  in  the  terms  of  sale  was 
that  the  sale  would  be  made  ''sublect  to  a 
lease  of  the  present  upland  of  said  prop- 
erty, to  expire  May  1,  lQS^."^Beckenbaugh 
V.  NaUyetcd.,U. 

2.  At  a  sale  by  the  receiver  of  an  insolvent 
bank  plaintiff  purchased  a  claim  against 
defendant  for  balance  due  said  bank  of 
15,629.28,  the  certificate  of  sale  stating  that 
fact.  It  appeared  that  one  of  the  items 
supposed  to  make  up  that  sum  was  a  draft 
sent  for  collection,  but  which  had  not  been 
collected.  It  also  appeared  that  there  was 
a  larger  balance  due,  which  had  been  con- 
fiscated by  the  Government,  but  that  the 
confiscation  proceedings  had  since  been 
judged  invalid.  Held,  That  plaintiff  hay- 
ing purchased  for  a  good  consideration  be- 
came vested  with  title  to  any  indebtedness 
from  defendant  to  said  bank  up  to  the  sum 
mentioned  in  the  certificate. — EUis  y.  The 
Ph4gn4x  National  BaTik,  188. 

See  Arbebt,  8;  ExECtrroRS,  20,  21;  Fraud, 
9;  Pabtition,  2. 

SAVINGS  BANKS. 
See  Bakkb,  8,  4. 

SERVICE. 

1.  A  statement  in  an  affidavit  on  which  an 
application  is  made  for  an  order  of  publi- 
cation of  the  summons,  that  "deponent  has 
not  been  able  to  find  the  defendant  within 
this  State,  though  he  has  searched  and  in- 
quired for  him  at  all  the  places  therein 
where  said  defendant  would  be  most  likely 
to  be  found,"  does  not  show  that  personal 
service  of  the  summons  cannot  with  due 
diligence  be  made  within  the  State. — Put- 
nam et  al,  V.  Origin,  46. 

2.  The  fact  that  an  attachment  granted  in  an 
action  has  been  vacated  is  no  ground  for 
vacating  an  order  of  publication  subse- 
quently obtained. — Id 

SET-OFF. 

1.  Defendant's  original  right  of  set-off  is  not 
affected  by  the  appointment  of  a  receiver 
of  the  plaintiff. — Re'pbum  v.  Montgomery 
et  al,,  26. 

2.  An  insurance  company  issued  certain  paid- 
up  endowment  policies  on  defendant's  life, 
but  failed  before  they  became  due  and  pay- 
able. At  that  time  it  held  a  past  due  note 
of  defendant's  and  a  claim  against  him  for 
money  had  and  received.     In  un  action  by 


the  receiver  on  such  note  and  daim. 
Held,  That  the  whole  reserve  value  of  the 
policies  was  not,  at  the  time  of  plaintiff's 
appointment,  due  defendant  in  such  sense 
that  he  could  offset  it;  that  it  was  not  a 
case  of  mutual  credits  within  the  meaning 
of  2  R.  S.,  47,  §  96.—Neu>eamb  v.  Almy, 
260. 

8.  B.  procured  a  County  Court  order  off- 
setting two  judgments  in  his  favor  and 
against  E.  against  K.'s  judgment  against 
him  ;  before  either  judgment  was  entered 
E.  had  assigned  all  his  interest  in  the  costs 
in  the  action  which  he  ultimately  won  to 
W.  On  appeal  by  K.  alone  from  that 
order,  HM,  That  the  order  must  be  sS- 
firmed.— 3edfc  v.  Kibbls,  882. 

See  CoNTBACT,  8;  Costs,  2. 

SEVERANCE. 

See  Assessments,  5;  Jorar  Debtob8»  1. 

SEWERS. 

See  Nuisance. 

SHEPHERD'S  FOLD. 

1.  Section  10,  Art.  8  of  the  Constitution  has 
reference  to  money  raised  by  general  taxation 
throughout  the  State,  or  revenues  of  the 
State  or  moneys  belonging  to  the  State 
treasury  or  payable  out  of  it,  and  not  to 
money  raised  by  ordinary  local  taxation  for 
local  purposes  to  be  disbursed  by  the  local 
authorities.— TA«  8hepherd*s  Fold  v.  The 
Mayor,  ike.,  of  N.  T.,  299. 

2.  The  moneys  authorized  by  Chap.  269, 
Laws  of  1871,  to  be  raised  and  paid  to 
plaintiff  were  not  moneys  of  the  State 
within  the  meaning  of  that  section  of  the 
constitution.  — Id, 

SHERIFFS. 

1.  Under  the  statute  authorizing  the  taxa- 
tion of  sheriff's  fees  the  plaintiff,  as  well  as 
the  defendant,  has  the  right  to  require  the 
sheriff  to  have  his  fees  on  execution  taxed. 
—MaUory  v.  Reiehert,  19. 

2.  The  court  at  Special  Term  has  the  au- 
thority to  make  such  taxation  under  its 
general  jurisdiction  over  all  actions  pending 
m  the  court  and  after  process  issued  therein. 
-Id. 

8.  To  entitle  a  sheriff  to  poundage  on  an  ex- 
ecution he  must  show  either  the  collection 
of  the  moneys  called  for  or  some  interfer- 
ence with  his  execution  of  the  process  that 
is  equivalent  thereto. — Flack  et  al.  v.  The 
State,  88. 

4.  An  arrest  on  a  body  execution  does  not 
operate  as  a  satisfaction  of  the  judgment, 
but  simply  as  a  suspension  for  the  time 
being   of  other  remedies,  and  hence  the 
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sheriff  is  not  entitled  to  poundage  where 
no  moneys  are  collected  and  the  debtor 
dies  before  being  discharged. — Id. 

5.  A.  deputy  sheriff  and  the  sureties  on  his 
bond  are  not  accountable  to  the  sheriff 
for  the  consequences  of  an  act  explicitly 
directed  by  the  latter,  or  by  the  under- 
sheriff  whom  the  sherift  has  instructed 
his  deputies  to  obey.— Connor  v.  Keese  et 
ca.,  181.      • 

6.  It  seems  that  a  deputy  sheriff  and  his 
sureties  on  a  bond  which  waives  notice 
of  any  action  brought  against  the  sheriff 
for  any  act  of  said  deputy,  and  stipulates 
that  any  judgment  against  the  sheriff 
obtained  therein  shall  be  conclusive  evi- 
dence of  their  liability  to  him,  are  not 
liable  for  the  costs  and  expenses  of  ap- 
peals from  said  judgment  to  the  General 
Term  and  Court  of  Appeals,  unless  they 
are  notified  of  such  appeals  and  their 
consent  to  prosecute  them  obtained. — Id. 

7.  Sections  1421-1425,  Code  Civil  Procedure, 
are  not  unconstitutional.  The  right  of 
action  of  the  injured  party  is  not  thereby 
taken  away  or  rendered  ineffectual,  but 
its  enforcement  is  simply  confined  to  the 
actual  trespassers. — Hein  v.  Davidson,  176. 

8.  The  right  to  sue  a  specific  individual  is 
not  a  constitutional  right  which  cannot 
be  taken  away  where  adequate  and  com- 
plete protection  to  the  right  of  property 
is  left.— /(?. 

9.  The  admissions  of  a  deputy  sheriff  hav- 
ing charge  of  the  sale  of  certain  property 
upon  execution  issued  to  the  sheriff,  as 
to  the  amount  realized  upon  the  sale,  is 
an  admission  by  an  agent  as  to  the  busi- 
ness of  the  agency  and  is  competent  as 
evidence  against  the  sheriff.— &2^  v. 
BoiDs,  292. 

10.  A  judgment  creditor  procured  himself 
after  the  return  of  his  execution  unsatis- 
fied to  be  appointed  receiver  in  supple- 
mentary proceedings  of  his  judgment 
debtor's  property,  and  as  receiver  sued  the 
sheriff  for  a  surplus  remaining  in  his  hands 
after  satisf^ng  certain  executions  by  a  sale 
of  the  judgment  debtor*s  property.  Held, 
That  it  was  no  obstacle  to  the  plaintiff^s 
recovenr  that  the  sheriff  had  returned  un- 
satisfied executions  prior  to  plaintiff's 
and  subsequent  to  those  satisfied  larger 
in  amount  than  plaintiff's  judgment ; 
that  the  fact  that  there  had  been  a 
previous  sale  to  the  one  upon  which 
the  surplus  had  been  realized,  which  was 
set  aside  as  irregular,  and  that  afterwards 
and  subsequent  to  the  second  sale  such 
order  setting  aside  the  first  sale  has  been 
reversed  on  appeal,  the  purchaser  on  both 
sales  being  the  same  person,  was  no  defense 
to  the  sheriff;  the  purchaser  in  the  first 
sale  assented  to  the  second  sale  and  does 
not  complain;  that  the  fact  of  the  existence 


of  a  general  assignment  by  the  judgment 
debtor  prior  to  the  time  when  the  surplus 
arose,  and  which  since  the  commencement 
of  this  action  had  been  declared  void  bv 
judgment,  was  no  defence  to  the  defend- 
ant, and  that  the  plaintiff  can  recover  the 
whole  surplus,  though  in  excess  of  the 
amount  of  his  judgment- — Id. 

See  Bab,  1  ;  Pabtibs,  2. 

SLANDER. 

1.  Facts  which  go  in  mitigation  of  damages 
must  be  pleaded  in  slander.  Therefore, 
Held,  That,  where  no  mitigation  was 
pleaded,  evidence  as  to  plaintiff's  reputa- 
tion for  chastity  was  properly  excluded. — 
Blanehard  v.  Tulip,  145. 

2.  In  an  action  of  slander  for  imputing  un- 
chastity  to  a  female  where  the  defences 
were  justification  and  mitigating  circum- 
stances. Held,  That  a  married  woman 
might  testify  that  plaintiff's  physical  ap- 
pearance was  that  of  a  pregnant  woman ; 
that  the  witness  was  competent  and  the 
evidence  proper  in  mitigation. — Sturgea  v. 
WiUsie,  266. 

8.  The  answer  set  up  in  mitigation  many 
facts  which  tended  to  show  that  defendant 
had  grounds  for  believing  the  truth  of  the 
charge,  and  much  evidence  was  |^ven  on 
the  trial  by  defendant's  witnesses  in  regard 
to  these  facts.  Held,  That  under  Code, 
§  535,  it  was  proper  for  defendant  to  plead 
the  facts,  and  that  as  he  had  given  some 
evidence  to  support  them,  it  was  error  in 
the  court  to  charge  that  if  defendant  set  up 
these  facts  without  knowing  that  he  would 
be  able  to  prove  the  truth  or  them  the  jury 
mi^ht  take  that  circumstance  to  augment 
plaintiff's  damages. — Id. 

STATUTE  OP  FRAUDS. 

See  Contract,  24  25 ;  Fraud,  11. 

STATUTES. 

1.  It  does  not  follow,  because  by  the  act  of 
1882  tlie  local  laws  of  New  York  City  are 
consolidated  into  one  act,  that  a  prior  local 
law  has  been  repealed,  unless  this  is  done 
expressly  or  by  necessary  implication. — 
The  Mayor,  dtc.,  of  N.  Y.  v.  BueU,  446. 

2.  The  act  of  1882,  authorizing  the  Common 
Council  to  pass  ordinances  for  licensing 
intelligence  offices  and  to  fix  the  license 
fees,  has  not  been  repealed  by  the  Consoli- 
dation act  of  1882;  and  any  person  keeping 
an  intelligence  office  without  procuring  a 
license  is  subjected  to  the  penalty  of  |50 
prescribed  by  the  city  ordinances. — Id. 

8.  The  repeal  of  a  statute  terminates  all  pro- 
ceedings under  it  which  are  not  fully  com- 
pleted, unless  there  is  a  saving  clause  ex- 
empting them  from  the  operation  of  the 
repeal. — BingJiam  v.  Burlingame,  447. 
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4.  Chap.  245,  Laws  of  1880,  preserves  any 
right  lawfully  accrued  prior  to  the  taking 
effect  of  the  act,  but  the  new  remedy  pro- 
vitied  by  the  Code  must  be  followed.  —Id. 

See  AssBSSifKNTS,  2,  6 ;  Constitutional 
Law  ;  Medical  Colleges  :  Removal, 
2-4. 

STAY. 

1.  An  application  to  stay  proceedings  pend- 
ing an  appeal  under  §1312  can  only  be 

.  made  to  the  court  from  which  the  appeal 
was  taken,  except  where  the  appeal  is  in 
the  same  court  which  rendered  the  judg- 
ment, or  where  the  appeal  is  taken  under 
Titles  3  or  5  of  Chap.  12  of  the  Code.— 
Ems  V.  T/id  PeekskiU  Sav'gs  Bk.,  112. 

2.  Proceedings  will  be  stayed  in  an  action 
brought  by  an  assignee  under  a  general 
assignment  to  have  a  portion  of  a  decree 
made  upon  his  accounting,  charging  him 
with  certain  sums  payable  to  defendant, 
declared  satisfied  by  a  compromise  with 
said  defendant,  when  it  appears  that,  prior 
to  the  commencement  of  such  action,  the 
defendant  therein  had  commenced  an  action 
against  the  assignee  and  the  sureties  on  his 
bond  to  secure  the  performance  of  the 
trusts  created  by  the  assignments  in  which 
the  assignee  had  interposed  an  answer  al- 
leging payment  of  defendant's  claims  un- 
der the  terms  of  the  said  compromise. — 
Jvng  V.  May,  140. 

8.  One  W.  conveyed  by  deed  of  full  cove- 
nants and  warranty  certain  realty  to  de- 
fendants, who  executed  to  her  a  purchase 
money  mortgage.  Said  W.  assigned  the 
bond  and  mortgage  to  plaintiff's  testator, 
who  commenced  an  action  of  foreclosure. 
Prior  to  such  action,  an  action  of  ejectment 
had  been  commenced  by  one  C.  against 
defendants  to  recover  possession  of  said 
premises  on  the  ground  that  said  W.  was 
not  seized  in  fee  of  the  same  when  her 
conveyance  to  defendants  was  made.  The 
action  in  ejectment  was  awaiting  decision 
in  the  Court  of  Appeals.  Heldt  That  a  stay 
in  the  foreclosure  proceedings  pending  the 
ejectment  suit  was  properly  granted.— 
Matthews  v.  Shaffer  el  aX,,  456. 

See  Undertaking,  8. 

STOCK  EXCHANGE. 

See  Bankruptcy,   1,  2. 

STOCKS. 

1.  On  April  28,  1878,  the  N.  Y.,  L.  E.  &  W. 
RR.  Co.  purchased  the  property  and  fran- 
chises of  the  Erie  R.  Co.  in  pursuance  of  a 
plan  or  agreement  of  purchase  in  which  it 
was  provided,  among  other  things,  that  the 
N.  Y.,  L.  E.  &  W.  RR.  Co.  should  create 
preferred  stock  to  an  amount  equal  to  the 
preferred  stock  of  the  Erie  RR.  Co.,  and 
that  preferred  stock  of  the  latter  company, 


in  respect  of  which  |3  in  gold  for  each 
share  had  been  paid,  might  be  exchanged 
for  an  equal  amount  of  the  preferred  stock 
of  the  former  company.     On  February  27, 
1878,  the  plaintiff,  who  was  the  owner,  as 
executor,   of  100  shares  of   the  preferred 
stock  of  the  Erie  RR.  Co.,  paid  $3  in  gold 
on  each  of  said  shares,  and  procured  the 
evidence  of  such  payment  to  be  stamped 
upon  his  certificate  of  stock.     On  Nov.  29, 
1881,  the  directors  of  the  K.  Y.,  L.  E.  & 
W.  RR.  Co.   passed  a  resolution  that  the 
books  of  said  company  should  be  closed  on 
the  81st  Dec,  1881,  and  that  adividend  was 
declared  upon  the  preferred  stock,  which 
should  be  paid  on  and  after  Jan.  16,  1882, 
to  the  preferred  stockholders  registered  as 
such  at  the  closing  of  the  books.     Plaintiff 
did  not  surrender  his  certificate  of  stock  of 
the  Erie  RR.  Co.,  and  receive  a  certificate 
of  slock  of  theN.  Y.,  L.  E.  &  W.  RR.  Co. 
until  Jan.  17,  1882,  when  he  demanded  the 
dividend,  which  was  refused.    Held,  That 
he  was  entitled  to  the  dividend.— ^^^stM^tA 
V.  TheN.  F.,  L.  E,  db  W.  RB.  Co,,  211. 

See  Corporations,  2-6,  28  ;  Railroads,  4. 

SUBROGATION. 

See  Mortgage,  2;  Pleadcng,  18. 

SUPERVISORS. 

1.  Power  and  duty  of  a  Board  of  Supervisors 
in  auditing  and  allowing  the  costs  and  ex- 
penses incurred  by  that  oody  in  making  de- 
fence to  an  appeal  taken  by  the  Supervisors 
of  certain  towns  to  the  State  Assessors  un- 
der the  act  of  1859  (Ch.  812),  "  to  equalize 
the  State  tax  among  tlie  several  counties  of 
the  State  "  and  the  amendment  of  1880.— 
The  People  ex  rel.  Burhans  et  al.  v.  Supervi 
s<yraof  Ulster  Co.,  272. 

2.  What  items  of  '* costs  and  expenses"  of 
such  appeal  are  properly  allowable  by  the 
Board  of  Supervisors. — Id. 

3.  The  authority  to  audit  in  such  a  case  is 
conferred  upon  the  Board  of  Supervisors, 
not  upon  the  court;  and  when  an  audit  of 
the  bills  for  costs  and  expenses  of  the  appeal 
has  been  made  by  the  Boar^  in  a  regular 
and  orderly  manner,  such  audit  is  conclu- 
sive upon  the  court  upon  certiorari  to  re- 
view the  action  of  the  Board. — Id* 

4.  It  is  not  a  valid  objection  to  the  action  of 
the  Board  of  Supervisors  in  auditing  sudi 
bills  that  the  statute  under  which  they  act 
makes  them  judges  in  their  own  case. — Id. 

5.  Boards  of  Supervisors  may  make  rules  for 
the  conduct  of  their  proceeding,  and  such 
rules  are  a  law  to  the  supervisors  and  all 
persons  dealing  with  them. — The  People  ex 
rel.  Bureh  v.  Mills,  284. 

SUPPLEMENTARY  PROCEEDINQS. 
See  Evidence,  8;  Practice,  3. 
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SURETYSHIP. 
See  Bonds.  6;  Guardians,  8,  4;  Mortgage, 
6;  Sheriffs,  5,  6;  Undertaking. 

SURROGATES. 

1.  When  a  surrogate  declines  to  exercise  a 
conceded  jurisdiction,  and  to  act  until  the 
happening  of  a  contingency  which  may 
never  happen,  for  an  inadequate  or  inde- 
fensible reason,  a  writ  of  mandamus  may 
properly  issue  to  command  the  surrogate  to 
exercise  jurisdiction  with  respect  to  such 
matters  within  his  jurisdiction  upon  which 
he  declines  to  act. — Tfie  People  ex  rel.  Mor- 
gan et  al.  V.  The  Surrogate  of  If.  7.,  138. 

2,  A  justice  of  the  Supreme  Court,  while 
sitting  as  Surrogate,  is  entitled  to  the  ben- 
efit afforded  to  the  surrogate  by  §  2545, 
Code  of  Civ.  Proc. — In  re  will  of  Uliamicey, 
457. 

8.  §  2490,  Code  of  Civ.  Pr<>c.,  does  not  pre- 
vent such  justice  from  exercising  the  power 
that  the  surrogate  could  exercise  in  such  a 
case. — Id, 

See  Appeal,  1,  8,  10,  11,  18,  14;  Executors, 
7,  26;  Guardians.  1,  2;  Statutes,  8,  4. 

TAXATION. 

1.  Tiie  fact  that  the  town  authorities  have 
paid  over  only  a  portion  of  the  taxes 
assessed  and  collected  of  a  railroad  does 
not  change  the  duty  imposed  upon  the 
County  Treasurer  by  Chap.  283,  Laws  of 
1871,  nor  excuse  him  from  applying  the 
moneys  actually  received  to  Liie  purposes 
specified  in  the  statute,  nor  does  such  fact 
confer  any  UiC'^i  upon  the  county  to  use 
said  money  for  its  own  purposes. — Hand  v. 
The  Board  of  Supertitiore  of  Columbia  Co. , 
40. 

2.  A  warrant  for  the  collection  of  a  tax  is 
regular  on  its  face  although  the  figures  in- 
dicating the  amount  of  the  tax  and  the 
value  of  the  property  in  the  appropriate 
columns  do  not  have  the  dollar  sign  before 
them,  a  line  in  one  case  and  a  decimal  point 
in  the  other  separating  the  figures. — The 
American  Tool  Co.  v.  Smith,  52. 

3.  The  proper  way  to  proceed  in  case  property 
seized  under  a  warrant  for  the  collection  of 
a  tax  is  unlawfully  replevied  is  a  motion  to 
set  aside  the  replevin  proceedings. — Id. 

4.  An  error  made  by  the  assessors  of  New 
York  city  in  giving  the  names  of  the  owner 
of  the  real  property  assessed  is  cured  by 
§  6  of  Chap.  410  of  the  Laws  of  1867,  and 
such  error  does  not  render  the  assessment 
void. — Haight  v.  The  Mayor,  <fec.,  of  New 
Torketal.,  64. 

5.  The  notice  of  redemption  from  a  tax  sale 
must  contain  all  the  specifications  pointed 

Vol.  19  No.  2M. 


out  by  the  statute,  and  the  courts  cannot, 
by  a  rule  of  their  own,  dispense  with  any 
of  those  requirements. — SimonUm  el  al.  v. 
Hayeetal,,  56. 

6.  In  assessing  the  stock  of  corporations  for 
the  purposes  of  taxation  it  is  the  duty  of 
the  assessors  to  deduct  the  assessed  value  of 
the  real  estate  from  the  actual  value  of  tlie 
capital  stock.— r^9  Pe<ypU  ex  rel.  Ths  2dd 
St.  MR  Co.  V.  Comre.  of  Taxes,  84. 

7.  Where  the  real  estate  is  situated  in  the 
same  town,  ward,  city  or  county  its  assessed 
value  may  be  ascertained  from  the  assess- 
ment rolls;  if  situated  in  another  State  or 
country,  or  if  for  any  other  reason  its 
assessed  value  cannot  be  obtained,  the  price 
paid  for  it  may  be  taken  as  the  assessable 
value.— /d. 

8.  A  mandamus  lies  to  compel  a  tax  officer  to 
receive  a  tax,  altliough  more  than  ten  years 
have  elapsed  since  the  right  to  pay  the  tax 
accrued  and  the  tax  ofiQcer  pleads  the  Statute 
of  Limitations. — The  People  ex  rel.  Town- 
shend  v.  Vady,  498. 

9.  The  tax  once  proved  to  exist  will  be  pre- 
sumed to  continue  to  exist,  and  being  a  lien 
on  the  property  until  paid,  Ch.  881,  Laws 
1871,  g  1,  the  right  to  remove  the  lien  con- 
tinues also. — Id. 

10.  Where  the  advertisement  of  a  tax  sale, 
under  Laws  1871,  Ch.  381,  gives  notice  of 
the  sale  of  various  premises  described  in  a 
certain  list,  upon  different  days  named  in 
the  advertisement,  and  requiring  redemp- 
tion to  be  made  on  other  days  therein 
named,  without  specifying  what  lots  are  to 
be  redeemed  each  day,  a  lease  given  tliere- 
under  IS  void.— Townshendv.  Williams,  502. 

11.  But  it  will  be  held  that  such  lease  has 
enough  presumptive  validity  to  constitute 
a  cloud  on  title;  this,  though  the  comptroller 
has  not  duly  given  the  certificate  provided 
for  in  §  16  of  said  act. — Id, 

12.  The  assessors  by  mistake  entered  the  val- 
uation on  plaintiff's  personal  property  at 
$4,000  instead  of  |40,000.  The  mistake  was 
discovered  shortly  after,  but  no  correction 
was  made  until  after  the  book  was  open  for 
inspection.  On  grievance  day  relator  was 
notified  of  the  change  and  requested  that 
the  assessment  be  fixed  at  the  original 
amount,  which  was  refused.  Held,  Error; 
that  the  change  made  was  not  merely  the 
correction  of  a  clerical  error,  but  one  that 
concerned  the  substance  and  extent  of  the 
assessment. — The  People  ex  rel.  Chamberlain 
V.  Forrest  et  al.  ,516. 

See  Cloud  on  Titlb,  1;  Corporations,  7, 
10-12,  25;  Trespass,  2. 

TELEGRAPH  COMPANIES. 
See  Corporations,  1,  10-12. 
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TENANTS  IN  COMMON. 

1.  A.  tenant  in  common  in  possession  of  the 
premises  cannot  be  held  liable  for  rents 
and  profits  and  use  of  tlie  premises  before 
lie  lias  been  required  by  his  co-tenants  to 
yield  to  and  recognize  their  rights,  and  has 
refused  to  do  so. — Vondei^zee  etal.  v.  8lin- 
gerland  ei  al. ,  107. 

2.  Where  one  of  several  tenants  in  common 
is  in  occupation  of  the  premises  he  is  not 
chargeable  with  rent  but  must  pay  interest, 
taxes  and  ordinary  repairs. — jtcAlear  v. 
Delaney  et  al.,  252. 

See  Conversion,  3;  Ejectment,  2. 

TENEMENT  HOUSES. 
See  Constitutional  Law,  11. 

TITLE. 

See  Assignment  fob  Creditors,  5-7; 
Trusts,  7. 

TOWNS. 
See  Taxation,  1. 

TRESPASS. 

1.  A  complaint  alleged  that  plaintiff's  intestate 
was  the  owner  of  certain  premises  subject 
to  the  easement  of  a  highway  in  a  portion 
thereof,  and  that  defendant  wrongfully 
entered  on  the  portion  used  as  a  highway 
and  committed  acts  of  trespass  by  running 
daily  therein  steam  engines  and  cars,  to  the 
injury  of  said  premises  and  plaintiff's  busi- 
ness in  the  adjacent  building.  Held,  That 
the  facts  alleged,  if  proved,  would  have 
made  a  good  cause  of  action  for  trespass 
and  that  it  was  error  to  dismiss  the  com- 
plaint on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  rc- 
i\on.—Hu88ne7'  v.  The  Brooklyn  GUy  RR. 
Co.,  111. 

2.  The  identity  of  the  person  named  in  a  war- 
rant for  the  collection  of  a  tax  may  be 
shown  by  parol  evidence,  and  that  fact 
being  shown  justifies  the  officer  in  seizing 
his  property  for  its  payment. —  Woolsey^. 
Morris  etal.,  390. 

3.  A  ministerial  officer  is  protected  in  the  exe- 
cution of  process,  regular  on  its  face,  issued 
by  a  court,  officer  or  body  having  a  general 
jurisdiction  of  the  subject-matter,  or  juris- 
diction to  issue  it  under  special  circumstan- 
ces, although  in  fact  jurisdiction  did  not 
exist  in  that  particular  case. — Id. 

4.  The  bare  levy  by  an  officer  under  several 
processes  at  the  same  time,  some  of  which 
are  valid  and  others  invalid,  will  not  con- 
stitute him  a  trespasser,  although  the  in- 
validity of  the  invalid  ones  was  known  to 
him  or  appeared  on  their  face. — Id. 


5.  In  an  action  of  trespass  the  answer  alleged 
that  the  property  taken  was  owned  by  a 
third  person  and  that  all  the  alleged- tres- 
pass was  made  under  the  direction  and  as 
the  agents  of  said  person.  Held,  Sufficient 
to  authorize  proof  of  such  ownership  and 
agency. — Adams  v.  Robeson,  468. 

6.  An  action  for  trespass  to  real  estate  under 
the  provisions  of  Code  Civ.  Pro. ,  §  982,  is 
still  local,  and  must  be  brought  in  the  coun- 
ty where  the  real  estate  is  situate. — .Boston 
V.  Booth,  552. 

TRUSTEES. 

1.  All  classes  of  trustees  having  money  be- 
longing to  trust  estates  in  their  hands  are 
bound  to  keep  the  trust  funds  sepiirate  and 
distinct  from  their  own  moneys;  and,  if  de- 
posited in  bank  for  safe  keeping,  the  money 
should  be  deposited  to  the  credit  of  a  sepa- 
rate account  m  their  names  as  trustees;  and 
if  this  be  not  done,  and  the  court  can  see 
that  by  thus  mingling  the  trust  funds  with 
their  own  the  trustees  have  derived  any 
benefit  from  their  use,  they  are  chargeable 
with  interest,  either  simple  or  compound  as 
the  fHcts  developed  may  require. — In  re 
Tlie  GommontDealth  Firems.  Co.,  57. 

2.  The  pass-books  of  the  trustee  at  the  various 
banks  where  he  kept  his  accounts  are  com- 
petent and  proper  prima  facie  evidence  to 
show  that  he  had  mingled  the  trust  funds 
with  his  own,  and  had  drawn  upon  them 
by  his  individual  check. — Id. 

3.  When  ^y-  the  terms  of  the  will  and  the  de- 
cree of  the  surrogate  a  fund  is  set  apart 
with  direction  that  ib**  p''»?ie  be  invested  for 
and  the  proceeds  paid  to  a  beneficiary  for 
life,  and  at  his  death  such  fund  was  di- 
rected to  be  paid  to  a  legatee  named,  the 
executor  after  setting  apart  and  investing 
such  fund  is  entitled  on  the  death  of  the 
beneficiary  to  commissions  as  trustee  upon 
the  investment  and  disbursement  of  the 
amount  in  addition  to  the  commissions 
previously  allowed  to  him  as  executor. — In 
re  accounting  of  Jacksofi,  270. 

4.  On  the  acceptance  of  the  resignation  of  a 
trustee  and  his  discharge  from  the  trust  the 
court  has  power  to  award  him  an  allowance 
for  commissions,  and  if  within  the  statu- 
tory limit  its  amount  is  discretionary  and 
not  subject  to  review  in  this  court, — In  re 
petition  of  Allen,  274. 

5.  An  action  may  be  maintained  against  a  per- 
son individually  upon  whose  authority  ma- 
terials have  been  furnished  and  labor  per- 
formed, although  such  work  was  performed 
and  materials  furnished  for  the  benefit  of 
property  belonging  to  him  as  trustee. — 
Kedian  et  al.  v.  Hoyt,  406. 

See  Corporations,  16,  21,  22;  Exbcctobs,  6; 

Trusts,  2. 


Digitized  by 


Qoo^Qi 


INDEX. 


635 


TRUSTS. 

1.  Deceased,  in  1828,  executed  an  instrument 
whereby  he  acknowledged  that  he  had  in 
possession  and  held  in  trust  for  his  sister  a 
certain  sum,  being  the  balance  directed  by 
her  father's  will  to  be  paid  her  by  himself 
and  his  brothers,  on  which  he  agreed  to  pay 
interest  and  portions  of  the  principal  as  her 
necessiiies  required.  Held,  That  deceased 
being  a  debtor  of  his  sister  at  the  time,  his 
declaration  of  trust  in  the  instrument  could 
not  change  the  character  of  his  obligation; 
that  upon  the  death  of  the  sister's  husband, 
in  1840,  the  claim  for  the  money  became 
vested  in  her  and  the  statute  of  limitations 
began  to  run  against  her. — In  re  accounting 
ofNeiUy,^, 

2.  It  is  only  where  there  is  an  actual,  contin- 
uing and  subsisting  trust  that  a  trustee  is 
precluded  from  setting  up  the  statute  of 
limitations.  — Id, 

8.  Respondents,  for  the  purpose  of  anticipa- 
ting payment  of  their  notes  which  had  been 
discounted  by  the  bank,  gave  their  checks 
for  the  amounts  of  said  notes,  which  checks 
were  charged  to  respondents  and  their  notes 
marked  paid  on  the  books.  In  fact  the 
notes  had  been  sold  by  the  bank  to  other 
parties,  of  which  fact  respondents  were 
Ignorant,  and  the  bank  failed  before  matu- 
rity of  the  notes.  Hdd,  That  a  trust  was 
created,  the  violation  of  which  constituted 
a  fraud  by  which  the  bank  could  not  profit; 
that  there  was  a  specific  appropriation  of  a 
particular  fund  for  the  payment  of  the 
notes;  that  the  bank  was  estopped  from 
claiming  that  the  transaction  was  a  mere 
matter  of  book-keeping,  and  that  respond- 
ents were  entitled  to  an  order  requiring  the 
receiver  to  pay  said  notes.— 7%tf  Peo;^  v. 
Tfie  CUy  Bk.  of  EoeJiester,  110. 

4.  An  application  for  such  purpose  is  a  special 
proceeding,  and  costs  may  be  awarded  in 
tlje  discretion  of  the  court. — Id. 

5.  A  conveyance  of  a  portion  of  the  grantor's 
real  estate  upon  trust  to  pay  certain  credi- 
tors and  to  repay  the  surplus  to  the  grantor 
is  authorized  and  valid  and  an  assignment 
of  personal  property  upon  such  a  trust  with 
a  reservation  of  the  surplus  does  not  violate 
the  statute  against  personal  UBes.—Knapp 
V.  McOotoan  et  aL,  182. 

6.  The  sixth  and  seventh  clauses  of  the  testa- 
tor's will  were  as  follows:  ''Sixth:  The 
residue  of  my  estate,  both  real  and  personal, 
*  *  I  give,  devise  and  bequeath  to  my 
daughter,  Sarah  L.  Cooke,"  to  have  and  to 
hold  the  same  unto  her  and  her  heirs  and 
assigns  forever.  JSeventh:  I  commit  my 
grand-daughter,  Annie  C.  Lawrence  *  * 
to  the  charge  and  guardianship  of  my 
daughter.  Sarah  L.  Cooke,  in  whose  hon- 
esty, good-will  and  integrity  I  repose  the  ut- 
most confidence.  I  enjoin  upon  her  to  make 
such  provisions  for  said  grandcliild,  out  of 


my  residuary  estate  now  in  her  hands,  in 
such  manner,  at  sucli  times,  and  in  such 
amounts  as  she  may  judge  to  be  expedient 
and  conducive  to  the  welfare  of  said  grand- 
child and  her  own  sense  of  justice  and 
Christian  duty  shall  dictate."  Held,  That 
a  trust  was  created  in  favor  of  Annie  C. 
Lawrence  as  a  burden  upon  or  condition 
of  the  enjoyment  of  the  residuary  estate  of 
Sarah  L.  Cooke. — Lawrence  v.  Cooke^  257. 

7.  Testator  devised  his  real  estate  to  his  execu- 
tors in  trust  to  sell  the  same  and  invest  the 
proceeds  and  apply  the  income  derived 
therefrom  to  certain  purposes,  and  at  a  cer- 
tain time  to  divide  such  proceeds  between 
plaintiff  and  certain  other  beneficiaries. 
The  executors  omitted  to  sell  the  real  es- 
tate, but  at  the  time  named,  with  the  con- 
sent of  the  beneficiaries,  divided  the  real 
estate  itself  among  them,  givins:  them  prop- 
er conveyances  therefor.  Held]  That  plain- 
tiff acquired  a  good  title  to  his  share  of 
said  real  estate,  and  could  convey  the  same. 
—Fulton  V.  Edgar,  429. 

8.  If  money  is  directed  by  a  will  or  other  in- 
strument to  be  laid  out  in  land,  or  land  is 
directed  to  be  turned  into  money,  the  party 
entitled  to  the  beneficial  interest  may,  in 
either  case,  if  he  elects  so  to  do,  prevent 
any  conversion  of  the  property  from  its 
present  state  and  hold  it  as  it  i&.—Jd. 

SeeBAri,  2;  Wills,  7. 

UNDERTAKING. 

1.  Under  Chap.  486.  Laws  of  1881.  an  under- 
taking upon  appeal  executed  by  the  appel- 
lant, the  performance  of  the  covenants  and 
conditions  of  which  are  guaranteed  by  the 
Fidelity  and  Casualty  Co.  of  N.  Y..  may  be 
accepted  and  approved  by  the  court. — Hurd 
V.  The  Hannibal  db  St.  Joseph  BR.  Co.,  464. 

2.  Said  a'fct  does  not  violate  §  16  of  Art.  IIL 
of  the  Const,  prohibiting  the  passage  of  any 
local  or  private  act  embracing  more  than 
one  subject,  which  must  be  expressed  in  its 
title.  Moreover,  the  said  act  is  not  a  pri- 
vate or  local  act,  and  consequently  docs 
not  fall  within  said  Constitutional  provis- 
ion.—/d. 

8.  The  said  act  has  so  far  modified  the  pro- 
visions of  the  Code  of  Civil  Procedure  re- 
quiring two  sureties  on  an  undertaking  on 
appeal  to  the  Court  of  Appeals  as  tb  dis- 
pense with  them  wtien  a  guaranty  of  the 
kind  therein  specified  is  given.— /rf. 

4.  When  such  a  guaranty  is  piven  the  re- 
spondent has  a  right  to  examine  the  officer 
of  the  company  as  to  its  ability  to  enter  into 
and  make  the  guaranty. — Id. 

5.  An  undertaking  executed  in  any  otlier  case 
or  manner  than  such  as  are  provided  by 
law  are  void. — The  Board  of  Corrections,  dtc. , 
of  Kings  Co.  v.  HammiU  et  al.,  494. 
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6.  A  bond  taken  for  a  greater  sum  than  re- 
quired by  the  order  of  the  magistrate  of  a 
pei-son  declared  a  disorderly  person  under 
S§  899.  900  and  901  of  the  Code  of  Criminal 
Procedure  is  void. — Id, 

7.  An  undertaking  on  appeal,  though  defect- 
ive in  form,  and  not  sufficient  to  give  a  stay 
of  proceedings,  may  as  against  the  sureties 
be  supported,  as  any  other  contract,  by  suffi- 
cient consideration,  which  may  be  proved 
by  circumstantial  evidence,  and  the  burden 
of  proving  which  is  on  the  party  seeking  to 
charge  the  sureties. — Goodwin  et  al.  v.  Bunzl 
ti  al.,  509. 

8.  Where  an  undertaking,  defective  in  that 
respect,  is  made  for  the  purpose  of  obtain- 
ing a  stay,  and  respondent  at  appellant's  re- 
quest withdraws  his  exception  thereto,  and 
the  undertaking  is  approved  on  consent, 
and  used  to  obtain  a  stay,  and  respondent 
relying  solely  on  it  does  not  issue  execu- 
tion, the  sureties  will  beheld  liable  thereon, 
especially  when  it  does  not  appear  that  they 
knew  of  or  took  action  on  the  exception  to 
the  undertaking.  — Id. 

9.  In  this  case,  where  the  judgment  in  re- 
plevin i^gainst  three  defendants  was  affirm- 
ed as  to  two  defendants,  it  was  Held,  That 
there  was  a  breach  of  the  condition  of  the 
undertaki  ng.  —Id. 

USAGE. 

1.  A  custom  of  trade  whereby  mechanics 
who  are  employed  to  make  general  repairs 
to  buildings  are  accustomed  to  receive  from 
mechanics  in  other  lines  of  business  whom 
it  is  necessary  for  them  to  employ  in  the 
course  of  making  such  repairs  ten  per 
cent,  rebate  of  the  bill**  furnished  bv  them, 
and  then  charge  this  rebate  agamst  the 
person  for  whom  the  repairs  are  made,  is 
vicious  and  unlawful  and  will  not  be  sanc- 
tioned by  the  couTts.—Kedianet  cU.y.  Hoyt, 
406. 

2.  In  an  action  to  recover  the  amount  claimed 
to  be  due  for  making  such  repairs,  the  fact 
that  plaintiffs  have  received  such  rebate  is 
not  a  defence  to  the  whole  action,  but  only 
entitles  defendant  to  a  reduction  of  plain- 
tifl*s  claim  to  that  extent. — Id. 

USURY. 

1.  Xit  usurious  agreement  made  subsequent 
to  the  original  loan  cannot  ajffect  it,  but 
simply  avoids  the  notes  ^iven  under  said 
agreement. — In  re  accounting  of  Canmlus,  i. 

2.  On  accounting  by  an  executor  he  claimed 
that  a  note  held  by  the  estate  against  him- 
self was  usurious  and  void.  It  was  found 
that  the  original  loan  was  valid,  but  that 
subsequently  an  agreement  was  entered 
into  by  which  10  per  cent,  interest  was  to 
be  paid  nnd  that  such  payments  were 
maae.     Held,  That  this  did  not  invalidate 


the  original  loan;  that  the  claim,  therefore, 
was  a  just  claim  against  the  executor,  and 
that  he  was  properly  charged  therewith. — 
Id. 

See  Evidence,  0,  7. 

VARIANCE. 

See  Deceit,  1. 

VENUE. 

1.  An  action  to  set  aside  a  general  assign- 
ment which  comprises  real  as  well  as  per- 
sonal estate  is  local  and  must  be  tried  in 
the  county  where  the  real  estate  is  situated. 
— Acker  etal.  v.  Leland  et  al.,  36(5. 

2.  A  motion  to  change  the  venue  to  such 
county  may  be  made,  although  the  com- 
plaint does  not  disclose  that  the  assignment 
embraces  real  property;  that  fact  may  be 
shown  by  affidavit. — Id. 

See  Trespass,  6. 

VILLAGES. 

1.  Proceedings  by  a  village  incorporated 
under  Chap.  291,  Laws  of  1870,  to  open  and 
lay  out  a  street  are  vitiated  bv  any  depart- 
ure in  substance  from  the  formula  prescribed 
by  that  act. — The  People  ex  rel.  Johnson  v. 
The  Pre9t.,  <Stc.,  of  W/utney'9  Point,  301. 

2.  An  omission  in  the  petition  of  freeholders 
of  the  name  of  one  of  the  landowners  ren- 
ders the  petition  defective  and  the  proceed- 
ings void  for  want  of  jurisdiction,  even 
though  the  land  of  such  owner  is  very 
small,  unless  such  owner's  claim  for  dam- 
ages has  been  waived. — Id. 

3.  An  entry  in  the  minutes  of  the  board  of  a 
motion  "  that  the  improvement  asked  for 
in  the  petition  be  mad^^is  not  the  entry  of 
the  decision  of  the  board  to  make  the  im- 
provement by  resolution,  as  required  by 
the  statute.  The  resolution  should  be  com- 
plete in  itself  so  as  to  show  what  the  im- 
provement was. — Id. 

4.  If  no  notice  of  meeting  to  hear  objections 
is  served  on  a  landowner  the  trustees  have 
no  authority  to  take  his  land  and  are  with- 
out jurisdiction  as  to  him  unless  he  has 
waived  seVvice. — Id, 

5.  On  an  application  for  a  mandamus  to  com- 
pel the  trustees  to  make  an  assessment  and 
levy  a  tax  for  opening  a  street  the  trustees 
are  not  estopped  from  gainsaying  their  acta 
as  being  illegal.— /d. 

See  Eminent  Domain,  5,  6. 

VOLUNTARY  ASSOCIATIONS. 
See  Wills,  81,  40. 
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WAREHOUSEMEN. 

See  False  Refrbsbi^tations. 

WARRANTY. 

See  AoENCT,  2;  Deeds,  8^ 

T^-HARPAGE. 

1.  A  person  owninj^  land  in  the  city  of  New 
York,  lying  under  the  navigable  waters  of 
the  Hudson  River,  which  land  extends  up 
to  the  side  of  a  pier  owned  by  another  per- 
son, is  not  entitled  to  recompense  f6r  the 
use  of  the  water  over  such  land  by  vessels 
in  approaching  and  lying  at  said  pier. — 
Gofflny.  Scott  etcU.,  413. 

WILLS. 

1.  The  due  execution  of  a  will  may  be  proved 
by  competent  evidence  even  a^inst  the 
positive  testimony  of  the  subscnbing  wit- 
nesses.—in  reprobate  will  of  OottreU,  2. 

2.  The  witnesses  denied  that  they  signed  the 
attestation  clause  which  was  in  regular 
form.  The  will  was  found  among  testator's 
papers,  where  he  had  during  his  last  sick- 
ness stated  it  to  be.  The  signatures  of  the 
witnesses  were  proved  by  comparison  to  be 
genuine  and  a  prior  will  duly  cancelled  was 
produced.  Held,  Sufficient  to  authorize  a 
finding  that  the  will  was  properly  executed. 
— 2d. 

8.  Testator  bequeathed  the  residue  of  his  es- 
tate to  his  executors  in  trust  to  convert  it 
into  personal  property,  divide  it  into  equal 
shares  and  pay  the  income  of  one  share  to 
each  of  his  children  and  the  principal  in 
certain  proportions  at  the  end  of  one,  three 
and  five  years.  The  will  provided  that  if 
either  child  died  before  the  full  payment  of 
the  whole  of  his  or  her  share,  such  share 
should  be  paid.  &c.  Eeld,  That  the  shares 
of  the  children  vested  at  once  on  the  death 
of  testator;  that  the  words  "full  payment" 
referred  to  the  payment  of  the  instalments, 
and  it  was  not  intended  that  the  bequest 
should  go  over  if  for  any  reason  payment 
was  delayed  beyond  five  years,  but  only  in 
case  the  legatee  died  before  any  was  pay- 
able or  before  full  payment  could  be  made. — 
Finley  v.  Bent  et  al.,  11. 

4.  A  residuary  clause  carries  all  which  is  not 
legally  disposed  of  by  the  will  unless  a  con- 
trary intention  is  manifested  from  the  will 
itself  .—//I  re  estate  of  L' Hommedieu,  66. 

5.  Wliile  publication  is  essential  to  the  validity 
of  a  will,  it  need  not  be  in  a  particular,  or 
any  form  of  words.  It  is  enough  if  in 
some  way  or  mode  the  testator  indicates 
that  the  instrument  is  intended  or  under- 
stood by  him  to  be  his  will.— Za/i^  v.  Lane, 
81. 

6.  Testator,  who  had  a  defect  of  speech  ren- 
dering him  unable  to  utter  words,  assented 


to  sending  for  one  W.  as  a  witness  to  his 
will.  W.  was  informed  by  the  attorney  that 
he  was  drawing  the  will  and  that  they  had 
sent  for  him  as  a  witness.  Testator  read 
over  the  will,  signed  it,  and  handed  it  to 
the  witnesses  to  sign.  AZd,  A  sufficient 
declaration. — Id, 

7.  Testatrix  bequeathed  her  residuary  estate 
absolutely  in  joint  tenancy  to  her  executors, 
upon  whose  advice,  it  appeared,  she  was 
seriously  dependent.  She  left  a  contempo- 
raneous letter  to  the  legatees,  directing 
them  to  devote  the  income  to  certain  char- 
ities by  doling  out  the  interest  to  persons  of 
their  selection,  and  to  devote  any  surplus 
to  charities  to  be  selected  by  them.  The 
executors  deny  any  promise  or  agreement 
to  hold  for  the  benefit  of  others.  Held, 
That  the  letter  and  the  other  facts  relieved 
the  executors  from  the  charge  of  undue 
influence,  and  that  as  the  proposed  arrange- 
ment is  an  effort  to  carry  out  by  a  secret 
trust  what  could  not,  on  the  face  of  the 
will,  be  done,  the  legatees  are  trustees  for 
the  heirs  and  next  of  kin. — In  reprobate  will 
of  O'Hara,  87. 

8.  The  fact  of  insufficiency  of  personal  estate 
to  pay  a  legacy  is  of  but  slight  significancy 
in  charging  its  payment  on  real  estate  if  tes- 
tator is  not  shown  to  have  been  aware  of 
such  insufficiency. — Defreest  v.  Defreest  et 
a/.,  96. 

9.  Testator  left  a  legacy  to  plaintiff,  gave  one- 
third  of  the  income  of  the  whole  of  his  es- 
tate to  his  widow  in  lieu  of  dower  and  gave 
the  residue  to  his  infant  daughter.  The 
will  contained  no  provision  for  the  pay- 
ment of  debts  nor  any  power  of  sale.  On 
a  settlement  by  the  executors  two  years 
after  testator's  death  the  personal  property 
proved  insufficient  to  pay  debts  and  expen- 
ses. It  did  not  appear  whether  there  had 
been  a  loss  or  depreciation  of  the  personal 
property.  Held,  That  the  legacy  was  not  a 
charge  on  the  real  estate,  but  entirely 
abated.— Jrf. 

10.  By  the  will  of  V.  all  his  property  was  de- 
vised to  C.  "subject  to  the  proviso  herein- 
after contained.  The  will  then  provided 
for  the  support  of  the  widow,  gave  certain 
legacies  which  were  to  be  paid  bv  C.  within 
two  years,  and  finally  provided  that  if  C. 
should  die  without  issue  the  estate  should 
goto  testator's  grandchildren.  C.  outlived 
testator  thirty-six  years  and  then  died  with- 
out issue.  Held,  That  the  estate  devised  to 
G.was  a  conditional  fee,  and  that  C.  having 
died  without  issue  the  estate  passed  to  the 
grandchildren. —  Vanderzee  et  al.  v.  Slinger- 
landetal.,  107. 

11.  An  absolute  interest  given  in  one  clause  of 
a  will  cannot  be  cut  down  or  taken  away  by 
raising  a  doubt  from  other  clauses,  but  only 
by  express  words  or  by  clear  and  undoubt- 
ed implication. — Freeman  v.  Coit,  161 . 
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19.  Testatrix  devised  two-thirds  of  her  estate 
to  her  children  and  one-third  to  her  hus- 
band and  mother  equally.  The  will  then 
provided  that  if  all  the  children  die  before 
the  age  of  twenty-one  the  husband  shall 
have  $20,000  in  full  of  all  right  or  claim  to 
the  estate  under  the  will,  and  the  mother 
the  residue.  Held,  That  there  was  a  present 
and  absolute  gift  to  the  husband  and  mother 
of  one-third  of  the  estate,  which  was  not 
cut  down  by  the  subsequent  provision. — 
Id. 

18.  A  will  made  in  Massachusetts  and  valid 
under  the  laws  of  that  State  provided  for 
twelve  life  annuities  and  then  directed  that 
the  residue  should  remain  in  the  hands  of 
the  executors  well  and  safely  invested  until 
the  death  of  the  last  annuitant,  to  be  then  di- 
vided as  directed  with  tlie  accumulations. 
It  contained  no  express  direction  for  a  con- 
version of  the  real  estate  into  personalty. 
Held,  That  there  was  not  an  equitable  con- 
version of  the  real  estate,  and  that  the  di- 
rection as  to  the  residue  was  invalid  as  to 
the  real  estate  in  this  State  as  it  was  repug- 
nant to  the  statutes  of  perpetuities  and  as  to 
accumulations. — Hobson  ei  al.  v.  Hale  et 
al.,  218. 

14.  While  the  mere  fact  that  a  legatee  was  the 
attorney  of  testatrix  creates  no  presumption 
against  the  validity  of  the  legacy,  yet  that 
fact  taken  in  connection  with  a  change  of 
testamentary  intention,  great  age  of  testa- 
trix, that  the  will  was  executed  during  her 
last  sickness,  and  without  independent  ad- 
vice, and  that  the  attorney  was  the  drafts- 
man and  took  an  active  part  in  procuring 
the  execution  of  the  will,  makes  a  case  which 
imposes  the  burden  upon  him  of  *  satis- 
fying the  court  that  the  will  was  the  free 
and  intelligent  expression  of  testatrix'wishes 
and  intention. — in  re  probate  will  of  Smith, 


15.  Evidence  of  the  attorney  in  such  a  case  as 
to  the  contents  of  other  wills  of  testatrix 
drawn  by  him  and  as  to  the  circumstances 
attending  the  making  thereof  is  incompe- 
tent under  §  829  of  the  Code  against  a  con- 
testant who  claims  as  legatee  under  a  for- 
mer will. — Id. 

16.  A  bequest  to  certain  beneficiaries  specific- 
ally named,  Held,  In  the  light  of  surround- 
ing circumstances  to  be  a  gift  to  the  bene- 
ficiaries named  as  a  class,  and  not  as  indi- 
viduals.— Page  v.  Gilbert  et  al.  223. 

17.  Proof  of  interest  and  opportunity  is  not 
sufficient  to  invalidate  a  will  for  coercion  or 
undue  influence,  but  affirmative  acts  must 
be  shown  which  of  themselves  or  by  jus't 
inference  establish  one  or  the  other  01  these 
grounds  of  complaint.— /;» re  probate  wiU  of 
EUick,  231. 

18.  To  invalidate  a  will  the  influence  must  be 
such  as  to  deprive  testator  at  the  time  of 


the  free  exercise  of  his  will,  and  must   be 
exercised  in  respect  to  the  very  act. — Id. 

19.  Where  there  is  direct,  positive  and  un- 
eauivocal  evidence  gainsaying  the  exercise 
of  such  Influence  and  showing  capacity, 
mature  deliberation,  settled  purpose  and 
absence  of  fraud  and  imposition,  the  will 
must  be  carried  into  effect. — Id. 

20.  Where,  on  appeal  from  a  decree  refusing 
to  admit  a  will  to  probate  on  the  ground  of 
undue  influence,  the  court  is  in  doubt  as  to 
the  correctness  of  the  surrogate's  decision, 
the  proponent  is  entitled  to  have  the  case 
reconsidered  by  a  jury. — Id. 

21.  The  will  of  testatrix,  after  providing  that 
her  executor  should  hold  two  parcels  of 
real  estate  in  trust,  to  apply  the  income 
thereof  to  the  maintenance  of  her  mother 
and  youngest  son,  or  should  sell  the  same 
and  apply  the  income  derived  from  the 
proceeds  to  the  same  purpose ;  and  that, 
upon  the  death  of  her  mother  and  the  com- 
ing of  age  of  her  youngest  son,  one  of  such 
parcels,  or  the  avails  thereof  if  it  should 
have  been  sold,  should  be  given  to  her 
youngest  son,  contained  the  following 
clause  :  **  And  all  the  rest,  residue  and  re- 
mainder of  my  property  and  estate  I  do 
then  dve,  devise  and  bequeath  to  my  chil- 
dren John,  Thomas  and  Mary,  the  survivor 
and  survivors  of  them,  share  and  share 
alike."  Held,  That  the  right  to  take  the 
residuum  of  the  estate  vested  at  the  time 
of  the  death  of  the  testatrix  in  the  three 
children  named;  and  that  no  special  intent 
to  the  contrary  appearing  in  the  will,  its 
reference  to  survivorship  must  be  con- 
strued as  referring  to  the  death  of  the 
testatrix,  the  word  "then"  as  indicating 
the  time  when  the  estate  in  remainder  was 
to  be  actually  enjoyed. — In  re  accounting  of 
Mahan,  289. 

22.  When  the  scheme  of  a  will  provides  for 
flnal  distribution  of  the  estate  and  evinces 
an  intention  on  the  part  of  the  testator  that 
the  realty  should  be  sold  and  converted 
into  money,  and  such  intention  has  been 
carried  into  effect,  the  will  should  be  con- 
strued as  directing  the  equitable  conver- 
sion.—/d. 

28.  The  will  of  the  testatrix  devised  her 
estate  in  trust  to  her  executors  to  divide 
the  same  into  six  equal  parts;  to  convey 
two  of  such  parts  to  two  of  her  sons;  to 
divide  the  income  of  the  remaining  four 
equal  parts  among  her  three  remaining 
sons  and  her  daughter  in  equal  shares 
equally  during  their  several  and  respective 
lives;  upon  their  several  and  respective 
deaths  to  convey  the  shares  of  the  princi- 
pal producing  the  income  of  the  one  so 
dying  to  his  or  her  child  or  children  upon 
their  arriving  at  the  age  of  twentr-one 
years,  and  to  the  issue  of  any  snch  children 
who  might  be  deceased  at  the  death  of  his 
parent,  but  if  any  such  children  should  die 
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before  the  age  of  twentv-one  and  without 
leaving  issue,  then  the  Bnare  of  the  one  so 
dying  should  become  part  of  the  residuary 
estate  for  the  benefit  of  all  the  testatrix' 
children,  in  the  same  share  and  under  the 
same  trusts  and  limitations  before  provided 
for;  and  in  the  event  of  either  of  the  testa- 
tiix'  children  dying  without  issue,  but 
leaving  a  wife  or  husband  surviving,  then 
the  income  of  the  share  of  the  one  so  dying 
should  be  paid  to  the  surviving  wife  or  hus- 
band during  life,  and  after  the  death  or 
marriage  of  such  surviving  wife  or  hus- 
band should  be  divided  according  to  the 
terms  of  the  will.  Held.  No  unlawful  sus- 
pension of  alienation. — I'iera  v.  Tier»  ei  al., 
243, 

24.  To  invalidate  a  will  on  the  ground  of  un- 
due influence  there  must  be  afllrmatlve 
evidence  of  the  facts  from  which  such  in- 
fluence is  to  be  inferred.  Proof  that  the 
party  to  be  benefited  had  the  motive  and 
opportunity  lo  exert  such  influence  is  not 
sufficient.— i/i  reprobate  will  of  Fhelps,  293. 

25.  A  mere  change  of  purpose  in  making  a 
testamentary  disposition  of  property  will 
not  invalidate  a  will  without  proof  or  other 
pertinent  and  forcible  acts  showing  undue 
influence.— /rf. 

26.  Testator  by  his  will  gave  the  use  of 
|4,000  to  his  widow  for  life,  with  privilege 
to  use  the  principal  if  necessary;  he  then 
gave  the  residue  of  his  property,  together 
with  what  should  remain  of  the  $4,000,  to 
his  daughter  8.,  and  provided,  in  case  of 
the  death  of  S.  without  issue  before  the 
widow  that  all  the  property  left  by  the 
daughter  "  at  her  death  which  shall  belong 
to  me  at  mjr  death,"  together  with  what 

.  should  remain  of  the  $4,000,  should  go  to 
the  widow.  8.  died  before  the  testator. 
Held,  That  the  intention  of  testator  was  to 
give  to  the  survivor  the  entire  estate  undis- 
posed of  on  the  death  6t  either,  and  that 
'  only  a  life  estate  was  given  to  the  daughter. 
—  Wager  etal.y.  Wager,  318. 

27.  By  an  antenuptial  agreement  made  prior 
to  the  married  women's  acts  the  wife's  real 
estate  was  conveyed  to  a  trustee  with  reser- 
vatitm  of  a  right  to  the  wife  to  devise  the 
same  to  her  husband  or  her  issue  in  such 
shares  as  she  deemed  proper.  She  exe- 
cuted a  will  referring  to  said  contract.  She 
and  her  husband  received  the  rents,  &c.,  of 
the  property,  giving  receipts  therefor  to  the 
trustee.  HeUl,  That  it  was  competent  un- 
der the  agreement  for  the  trustee  to  allow 
them  lo  use,  occupy  and  enjoy  the  properly; 
that  the  receipts  given,  the  reference  to  the 
contract  in  the  will  and  the  execution 
thereof  were  acts  sufficient  to  show  a  ratifi- 
cation of  the  contract,  and  that  the  hus- 
band's creditors  could  not  set  up  the  wife's 
infancy  for  their  own  benefit;  that  the  will 
cimveyed  only  the  property  embraced  in 
the  contract. — Bearddey  et  al.  v.  HotchkUs 
etal,  825. 


28.  The  will  devised  all  the  wife's  property 
to  her  children,  and  provided  that  if  any 
died  under  twenty-one  without  leaving 
issue  the  share  of  the  one  so  dying  should 
go  to  the  survivors.  Held,  That  there  was 
no  illegal  suspension  of  alienation. — Id. 

29.  One  of  the  children  died  under  age  with- 
out issue.  Held,  That  the  unexpended  in- 
come of  his  share  passed  to  his  father  as  his 
next  of  kin. — Id. 

80.  The  children  were  supported,  maintained 
and  educated  by  their  father  during  their 
minoritv  and  resided  with  him  after  they 
came  of  age.  Held,  That  they  were  not 
chargeable  with  the  sums  expended  for 
their  support,  education  and  maintenance. 
--Id. 

81.  A  voluntary  unincorporated  association 
is  incapable  of  taking  a  legacy,  and  a  leg- 
acy bequeathed  lo  such  an  asaociation  is 
invalid,  and  the  property  so  bequeathed 
vests  in  the  testator's  next  of  kin  if  not 
otherwise  disposed  of,  and  the  subsequent 
incorporation  of  the  association  will  not 
divest  the  title  of  the  next  of  kin. — Ship- 
man  V.  Rollins  et  aX.,  870. 

32.  The  testator  bequeathed  to  his  wife  the 
income  of  a  certain  portion  of  his  real  es- 
tate for  life  and  directed  his  executors  to 
sell  so  uiuch  of  the  remainder  of  said  real 
estate  as  should  be  necessary  to  create  a 
fund  which  would  produce  an  income  of 
$1,500,  which  he  directed  to  be  paid  to  his 
wife  for  life,  and  after  her  death  he  di- 
rected the  remainder  of  his  real  estate  to  be 
sold  and  a  fund  created  which  should  be 
divided  into  eitrht  portions.  The  will  then 
contained  the  following  clause:  "  One  por- 
tion I  give  to  the  American  and  Foreign 
Christian  Union."  Held.  That  the  legacy 
10  said  American  and  Foreign  Christian 
Union  vested  at  the  death  of  the  testator. 
—Id. 

33.  The  will  also  contained  the  following 
clause  :  **  Two  other  portions  I  give  to  the 
first  Reformed  Low  Dutch  Church  that 
may  be  built  after  the  year  1856  between 
the  Fifth  avenue  and  the  East  River  and 
Seventy-ninth  and  Ninety-fifth  streets." 
Held,  That  if  this  legacy  was  contingent  it 
created  an  unlawful  suspension  of  aliena- 
tion.— Id. 

34.  The  mere  lack  of  recollection  of  one  sub- 
scribing witness  as  to  material  points  does 
not  impair  the  force  of  affirmative  evidence 
as  to  the  same  points  furnished  by  the 
other  subscribing  witness  and  the  attesta- 
tion clause.— FTityidW  et  al.  v.  Whitfield 
etal.,  386. 

35.  The  statute  does  not  confine  the  propo- 
nent of  a  will  to  the  testimony  of  the  sub- 
scribing witnesses,  no:  compel  him  to  ex- 
amine them  as  to  testator's  testamentary 
capacity. — Id. 
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86.  Id  1846  defendant's  testatrix,  her  husband 
and  one  C.  entered  into  a  marriage  seltle- 
ment  agreement  wliereby  certain  property 
was  conveyed  to  C.  upon  trust  to  apply  the 
income  thereof  to  the  use  of  defendant's 
testatrix  during  her  life  and  ''from  and 
after  her  decease,  upon  trust  to  convey  and 
transfer  the  said  premises  to  such  person 
or  persons,  to  such  uses  and  purposes  and 
in  such  manner  as  she  by  her  last  will  and 
testament  *  *  *  may,  whether  sole  or 
covert,  direct,  limit  or  appoint."  Defend- 
ant's testatrix  subsequently  entered  into  an 
agreement  with  her  son,  upon  paying  to 
him  his  share  of  his  father's  estate,  of  which 
she  was  executrix,  to  hold  him  harmless 
from  a  judgment  which  had  been  recovered 
against  her  as  such  executrix  and  to  pay 
and  satisfy  said  judgment;  and  her  will, 
which  was  subsequently  made,  contained 
the  following  clauses:  "And  whereas  an 
application  is  about  being  made  to  the  Su- 
preme Court  for  .leave  for  my  trustee  to 
apply  so  much  of  the  principal  of  the  trust 
estate  as  may  be  necessary  to  carry  out  said 
contract,  now,  therefore,  in  and  by  this 
will,  pursuant  to  the  authority  contained 
in  said  trust  deed,  I  dt>  hereby  authorize, 
ratif  V  and  confirm  such  application  of  so 
much  of  the  principal  as  may  be  found 
necessary  to  carry  out  said  agreement, 
whether  the  same  shall,  or  shall  not,  be 
confirmed  by  the  court."  In  an  action  to 
compel  her  executor  to  pay  the  said  judg- 
ment. Held,  That  her  will  contained  a  valid 
execution  of  the  power  conferred  upon 
her  by  the  marriage  settlement  agreement, 
— Kinnan  v,  Quernseyetal.,  410. 

37.  Where  a  testator  is  shown  to  have  been 
competent,  and  where  no  suspicious  cir- 
cumstances were  attendant  on  the  execu- 
tion of  her  will,  the  mere  fact  that  out  of  a 
total  estate  of  |49.000,  $9,000  was  be- 
queathed to  one  of  the  executors  who  had 
been  for  years  the  testator's  legal  adviser 
is  not  sufficient  to  justify  a  decree  refusing 
to  admit  that  will  to  probate.— Coj^n  v. 
Latiin,  434. 

88.  Where  proponents  of  an  alleged  lost  will 
failed  to  give  any  evidence  that  the  paper 
was  duly  executed  as  a  will,  although  the 
deceased  declared  it  to  be  his  will,  Held, 
That  proponents  failed  to  make  out  a  prima 
faxie  case. — In  re  probate  will  of  Russell,  435. 

89.  When  a  testator  devises  real  property  to 
his  sou  and  said  son's  heirs,  but  if  he  dies 
without  issue  then  to  the  testator's  other 
children  it  will  be  held  that  the  contin- 
gency referred  to  is  the  death  of  tibe  son  in 


the  lifetime  of  the  testator,  and  by  such 
son's  survival  he  takes  an  absolute  estate. — 
Leonard  v.  Kingslandy  473. 

40.  A  voluntary  unincorporated  association 
cannot,  under  the  law  of  this  State,  take  a 
legacy  given  to  it  under  the  will  of  a  per- 
son domiciled  in  Connecticut,  notwith- 
standing under  the  laws  of  that  State  the 
bequest  would  be  good  and  the  legatee 
could  take.  The  capacity  of  the  legatee  to 
take  and  receive  the  bequest  is  to  be  deter- 
mined by  the  laws  of  the  State  of  New 
York  and  not  by  the  laws  of  the  State  of 
Connecticut. — Mapes  v.  The  American 
Home  Missionary  Society,  493. 

41.  Where  testator  by  his  will  gives  to  his 
wife  a  certain  sum  which  is  to  be  accepted 
and  received  by  her  in  lieu  and  bar  of  her 
dower  and  of  all  claims  she  may  have  upon 
or  against  his  estate  as  his  widow,  she 
takes  no  portion  of  a  dower  interest  in  that 
part  of  the  estate  undisposed  of  by  reason 
of  legacies  having  lapsed  or  invalid  dis- 
positions in  other  ways.  Such  lapsed 
legacies  fall  into  the  residue,  and  pass  to 
the  residuary  legatees. — Adams  el  al.  v. 
Benson  etal.,^^. 

42.  To  ascertain  the  amount  of  a  general 
residue,  all  income  of  the  estate  not  other- 
wise disposed  of  must  be  added  to  the 
residue. — Id. 

43.  Bequests  to  religious  corporations,  created 
under  the  act  of  1818,  are  not  included 
within  Chap.  319  of  the  Laws  of  1848,  in- 
validating bequests  to  benevolent,  chari- 
table, scientific  and  missionary  societies 
when  the  will  is  made  within  two  months 
of  the  testator's  decease. — Harris  et  al,  v. 
The  American  Baptist  Home  Misssionary 
/SociefyetaL,  564. 

44.  The  Legislature,  by  amending  the  act  in- 
corporating the  American  Baptist  Mission- 
ary Society  by  eliminating  from  it  a  provi- 
sion subjecting  it  to  the  Statute  of  1848 
{supra),  and  substituting  in  its  place  a  pro- 
vision, subjecting  it  to  Chap.  360,  Laws  of 
1860,  relieved  this  society  from  the  re- 
strictive operation  of  the  provisions  of  the 
Act  of  1848.— id. 

See  Appeal,  6;  10;  11;  Costs,  8,  9;  Exbcu- 
TOBS,  10,  11;  Trusts, '6-8. 

WITNESS. 

See  Contempt,  2-6  ;  Evidence,  8,  16, 18.  19, 
25;  Slander,  2. 
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